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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered by the Department of Agricul- 
ture. 


The decisions published herein may be described generally as de- 
cisions which are made in proceedings of a quasi-judicial character, 
and which, under the applicable statutes, can be made by the Sec- 
retary of Agriculture, or an officer authorized by law to act in his 
stead, only after notice and hearing or opportunity for a hearing. 
These decisions do not include rules and regulations of general ap- 
plicability which are required to be published in the Federal Regis- 
ter. 


The principal statutes concerned are the Agricultural Marketing 
Act of 1946 (7 U.S.C. 1621 et seg.), the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et. seq.), the Animal Quaran- 
tine and Related Laws (21 U.S.C. 111 et. seg.), the Animal Welfare 
Act (7 U.S.C. 2131 et. seg.), the Federal Meat Inspection Act (21 
U.S.C. 601 et. seg.), the Grain Standards Act (7 U.S.C. 1821 et. seq.), 
the Horse Protection Act (15 U.S.C. 1821 et. seg.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181 et. seq.), the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et. seq.), the Plant Quar- 
antine Act (7 U.S.C. 151 et. seg.), the Poultry Products Inspection 
Act (21 U.S.C. 451 et. seq.), and the Virus-Serum-Toxin Act of 1913 
(21 U.S.C. 151-158). 


The decisions published herein are arranged alphabetically by 
statute and within the statute section by date of issue or date the 
decision became final after expiration of the appeal period. They 
may be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department of Agriculture are published herein. 
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In re: DEFIANCE MILK Propucts Company, A Division Or DIEHL, 
Inc. AMA Docket No. M33-3. Decided January 24, 1985. 


Challenge to validity of temporary amendment to milk marketing Order—Reversal 
of award—Dismissal. 

The Judicial Officer reversed Judge Palmer’s decision holding that petitioner was 
owed $68,000 by the Market Administrator of Order No. 33, regulating the handling 
of milk in the Ohio Valley marketing area. The Secretary’s temporary, two-month 
amendment created, in effect, a new Class III(A), consisting of butter, nonfat dry 
milk and cheese (except cottage cheese and cottage cheese curd), priced 40 cents 
lower than Class III. Substantial evidence supports the temporary amendment. Sub- 
stantial evidence did not support including evaporated milk in the new Class III(A), 
but even if it did, the Secretary’s decision not to include evaporated milk in Class 
III(A) was not arbitrary, capricious or an abuse of discretion. The Secretary’s action 
is justified by § 8c(5\A) and 8c(7)(D) of the Act. Absolute equality and complete 
equity is not required in Federal Milk Marketing Orders. Particular weight should 
be given to administrative expertise in the field of milk marketing. The issue is 
whether substantial evidence supports the inclusion of evaporated milk in Class 
III(A)—not whether substantial evidence supports the exclusion of evaporated milk. 
The Secretary need not take ultimate consumer use of milk products into account in 
classifying milk. The existence of regulatory alternatives is not cognizable on 
review. The responsibility for selecting the best means of achieving the statutory 
policy is peculiarly a matter of administrative competence. The Secretary’s rule- 
making action must be judged solely by the evidence at the rulemaking hearing 
rather than the 8c(15)A) hearing. If the Secretary's temporary rulemaking action 
were found unlawful, the proper course would be to remand the matter to the Secre- 
tary for lawful action, rather than to award damages to petitioner. If damages had 
been awarded to petitioner, interest would not have been appropriate. 


Marvin Beshore, Harrisburg, Pennsylvania, for petitioner. 
Alexandra Maravel, for respondent. 
Victor W. Palmer, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This proceeding was instituted under § 8c(15)(A) of the Agricul- 
tural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
§ 608c(15)(A)),! by petitioner challenging the validity of a tempo- 


1(15) Petition by handler for modification of order or exemption; court review of 
ruling of Secretary 


(A) Any handler subject to an order may file a written petition with the 
Secretary of Agriculture, stating that any such order or any provision of any 
such order or any obligation imposed in connection therewith is not in accord- 
ance with law and praying for a modification thereof or to be exempted there- 
from. He shall thereupon be given an opportunity for a hearing upon such peti- 
tion, in accordance with regulations made by the Secretary of Agriculture, with 
the approval of the President. After such hearing, the Secretary shall make a 
ruling upon the prayer of such petition which shall be final, if in accordance 
with law. 
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rary, 2-month amendment to milk marketing Order No. 33, regu- 
lating the handling of milk in the Ohio Valley Marketing Area (7 
CFR Part 1033). (The temporary amendment also applied to Order 
36 involving the Eastern Ohio-Western Pennsylvania Marketing 
Area.) 

The temporary, 2-month amendment created, in effect, a new 
class of milk (Class ITI(A)) for milk used to make butter, nonfat dry 
milk and cheese (except cottage cheese and cottage cheese curd), 
which products were formerly in Class III (along with 15 other 
products, including evaporated milk), and decreased the price for 
the new, lowest class by 40¢ per hundredweight from the price of 
Class III, previously the lowest class. 

Petitioner, a handler which makes evaporated milk, challenges 
the temporary, 2-month amendment on the grounds that it is not 
supported by substantial evidence; it is not authorized by the Act 
because it violates the requirement of uniform pricing of milk 
among handlers of the same class of milk; it is arbitrary, capricious 
and an abuse of discretion; and it unlawfully discriminates against 
petitioner. Petitioner requests the Secretary to modify the tempo- 
rary, 2-month amendment to include evaporated milk in the 40¢ 
price change effected by the amendment, and to pay petitioner 
$68,011.44, plus interest, for the milk petitioner used during the 2 
months to make evaporated milk. 

On October 15, 1984, Administrative Law Judge Victor W. 
Palmer (ALJ) filed an initial decision and order in which he held 
that the petitioner was entitled to the relief requested, except for 
interest. He denied petitioner’s request to escrow the refund award- 
ed, pending appeal. 

Both respondent and petitioner appealed to the Judicial Officer, 
to whom final administrative authority has been delegated to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 
CFR § 2.35).2 The case was referred to the Judicial Officer for deci- 
sion on January 2, 1985. 

Oral argument before the Judicial Officer, which is discretionary 
(7 CFR § 900.65(b)(1)), was requested by petitioner, but is denied in- 


2 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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asmuch as the issues on appeal have been thoroughly briefed and 
oral argument would not seem to be helpful. 

For the reasons set forth below, the temporary, 2-month amend- 
ment was in accordance with law, and the petition should be dis- 
missed on the merits. 

Milk marketing orders issued under the Act provide for the clas- 
sification of milk in accordance with the form in which or the pur- 
pose for which it is used, and the payment to all producers deliver- 
ing milk to all handlers under a particular order of uniform mini- 
mum prices for all milk so delivered. In general terms, before the 
temporary 2-month amendment, Order No. 33 involved here classi- 
fied milk disposed of in fluid form as the highest value class, Class 
I, milk disposed of in soft products such as eggnog and yogurt in 
Class II, and milk used to produce hard products, such as cheese 
and butter, in Class III, the lowest value class. The temporary 2- 
month amendment created, in effect, a new Class III(A) priced 40¢ 
lower than Class III. 

The procedure for paying producers and charging handlers for 
milk is generally as follows (Grant v. Benson, 229 F.2d 765, 767 
(D.C. Cir. 1955), cert. denied, 350 U.S. 1015 (1956)): 


The Market Administrator computes the value of milk 
used by each pool handler by multiplying the quantity of 
milk he uses in each class by the class price and adding 
the results. The values for all handlers are then combined 
into one total. That amount is decreased or increased by 
several subtractions or additions. . . . The result is divid- 
ed by the total quantity of milk that is priced under the 
regulatory program. The figure thus obtained is the basic 
or uniform [blend] price which must be paid to producers 
for their milk. Each handler whose own total use value of 
milk for a particular delivery period, ie., a calendar 
month, is greater than his total payments at the uniform 
price is required to pay the difference into an equalization 
or producer-settlement fund. Each handler whose own 
total use value of milk is less than his total payments to 
producers at the uniform price is entitled to withdraw the 
amount of the difference from the equalization or produc- 
er-settlement fund. Thus a composite or uniform price is 
effectuated by means of the equalization or producer-set- 
tlement fund.® 


3 Under Order No. 33 and several other orders, the Market Administrator may 
collect the handler’s total class-use obligations and pay producers the blend price, 
Continued 
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FINDINGS OF FACT 


1. Defiance Milk Products Company (Defiance) is a division of 
Diehl, Inc., a corporation. Defiance operates a milk processing 
plant at 24 North Clinton Street, Defiance, Ohio, where producer 
milk is processed into a number of manufactured products, primar- 
ily evaporated whole milk. 

2. Defiance was at all times relevant hereto a pool supply plant 
under the terms of Federal Milk Marketing Order No. 33 (7 CFR 
§ 1033.11). 

3. On February 16, 1983, the Deputy Administrator, Marketing 
Program Operations, Agricultural Marketing Service, USDA, 
signed and caused to be published on February 22, 1983, a notice of 
hearing on proposed amendments to Orders 33 and 36 (7 CFR Parts 
1033 and 1036), regulating the handling of milk in the Ohio Valley 
and Eastern Ohio-Western Pennsylvania Marketing Areas (48 Fed. 
Reg. 7462 (1983)). 

4. The notice of hearing sets forth two proposals by a cooperative, 
Milk Marketing, Inc. (MMI), to amend § 1033.41, .51, of Order No. 
33 as follows (48 Fed. Reg. 7462, 7463 (1983)): 


Amend § 1033.41 by adding a new paragraph (d) to read 
as follows: 


(d) Class III(A) milk. Class ITI(A) shall be all pro- 
ducer milk used to produce dry milk powder, 
cheese (except cottage cheese and cottage cheese 
curd) and butter during the months of April, May, 
June and July of 1983. 


Amend § 1033.51 by adding a new paragraph (d) to read 
as follows: 


(d) Class III(A) price. The Class III(A) price for the 
months of April, May, June and July 1983 shall be 
the basic formula price [then the Class III price] 
less 40 cents. 


unless the handler requests to make its own payments to producers. In view of the 
different situations in the various milk marketing areas, there is a wide variation in 
the pricing provisions of the orders. For a general description of the milk marketing 
regulatory program under the Act, see Lehigh Valley Coop. Farmers, Inc. v. United 
States, 370 U.S. 76, 78-81 (1962); United States v. Rock Royal Co-op., Inc., 307 US. 
5383, 542-45 (1939); Fairmont Foods Co. v. Hardin, 442 F.2d 762, 764 (D.C. Cir. 1971). 
See generally Vetne, “Federal Marketing Order Programs,” in 1 Agricultural Law 
ch. 2 (J. Davidson ed.) (1981 and Aug. 1984 Supp.); Brooks, “The Pricing of Milk 
under Federal Marketing Orders,” 26 Geo. Wash. L. Rev. 181 (1958). 
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5. The summary of the Notice of Hearing states (48 Fed. Reg. 
7462 (1983)): 


SUMMARY: This hearing is being held to consider propos- 
als by Milk Marketing, Inc. (MMI), to amend the Ohio 
Valley and Eastern Ohio-Western Pennsylvania milk 
orders. The proposed amendments would reduce the cur- 
rent price for producer milk used to produce butter, dry 
milk powder and cheese by 40 cents per hundredweight 
during the months of April-July 1983. MMI has requested 
that the proposals be adopted on an expedited basis so that 
amendments can be made effective beginning April 1983. 
The cooperative claims that the proposed amendments are 
needed immediately to prevent disorderly marketing, pro- 
vide a mechanism for clearing these markets of an unusu- 
al surge of milk production, and assure more equitable 
sharing of the burden of handling this surplus milk. 

6. At the time of the temporary rulemaking proceeding, Class III 
included milk used to make 18 products, including dry milk 
powder, cheese (except cottage cheese and cottage cheese curd), 
butter and evaporated milk. The Order provided (7 CFR 
§ 1033.41(c)(1) (1983)): 


§ 1033.41 Classes of utilization. 


* * * * * 


(c) Class III milk. Class III milk shall be: 


(1) Skim milk and butterfat used to produce butter, 
nonfat dry milk, dry whole milk, dry whey, dry butter- 
milk, casein, cheese (except cottage cheese and cottage 
cheese curd), frozen cream, milk shake mixes containing 
20 percent or more total solids, frozen desserts, frozen des- 
sert mixes, dietary products and infant formulas in her- 
metically sealed metal or glass containers, evaporated or 
condensed milk or skim milk in plain or sweetened form, 
any product containing six percent or more nonmilk fat (or 
oil), and any product that contains by weight less than 6.5 
percent nonfat milk solids. 

In addition, Class III milk included (7 CFR § 1033.41(c\(2)-(7) 
(1983)): 


(2) Skim milk and butterfat in fluid milk products [Class 
I] and [Class II] products listed in paragraphs (b)(1) and (3) 
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of this section that are dumped, spilled, or disposed of for 
animal feed; 


(3) Skim milk and butterfat in inventory of fluid milk 
products and bulk cream at the end of the month; 


(4) Skim milk in any modified fluid milk product that is 
in excess of the pounds of skim milk in such product that 
were classified as Class I milk pursuant to paragraph (a)(1) 
of this section; 


(5) Skim milk and butterfat, respectively, in each pool 
plant’s shrinkage, but not in excess of: 


* * * * * * * 


(6) Skim milk and butterfat, respectively, in shrinkage of 
other source milk assigned pursuant to § 1033.42(b)(2); and 


(7) Skim milk and butterfat, respectively, in shrinkage of 
milk from producers that is diverted from a pool plant to a 
nonpool plant by a cooperative association acting as a han- 
dler pursuant to § 1033.16(b) or in shrinkage of milk from 


producers for which a cooperative association is the han- 
dler pursuant to § 1033.16(c), but not in excess of 0.5 per- 
cent of the receipts of milk from producers, exclusive of 
such receipts for which farm weights are used as the basis 
of receipt at the plant to which delivered. 


7. Class III milk was priced at the Minnesota-Wisconsin price, 
which is the average price per hundredweight paid in those States 
to farmers for Grade B (manufacturing grade) milk, as distin- 
guished from Grade A (fluid grade) milk. The Order provided (7 
CFR § 1033.50, .51(c) (1983)): 


§ 1033.50 Basic formula price. 


The “basic formula price” shall be the average price per 
hundredweight for manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as reported by the Depart- 
ment for the month, adjusted to a 3.5 percent butterfat 
basis and rounded to the nearest cent. . . . 


§ 1033.51 Class prices. 
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Subject to the provisions of § 1033.53 [containing location 


differentials], the class price per hundredweight for the 
month shall be as follows: 


* * * * * * 


(c) Class III price. The Class III price shall be the basic 
formula price for the month. 

8.4 A hearing on the proposed amendments was held on March 3 
and 4, 1983, at Middleburg Heights, Ohio. At the hearing, testimo- 
ny in support of the published proposed rules establishing a new 
Class III(A) of usage and a new Class III(A) price cited the follow- 
ing factors: 


a. Class I sales of milk were declining; 


b. Milk supplies were increasing causing a substantial 
increase in surplus milk; 5 


c. Most milk surplus to Class I needs has historically 
moved to manufacturing plants which primarily produce 
butter, nonfat dry milk and cheese with such surplus; © 


d. 54.8 million more pounds of milk were processed into 
butter, nonfat dry milk and cheese [under Order No. 33] 
during November 1982-January 1983 than during the 
same period one year before, which was an increase of 
34.7%; 


e. The proponent cooperative Milk Marketing, Inc., 
(“MMI”), whose members produce approximately 77% of 
all milk marketed under the Order, was a major balancer 
of milk supplies in the Order and was indirectly balancing 
the surplus milk of non-member producers; 


f. MMI was handling 72.9 million more pounds of milk 
{under Order No. 33] processed into butter, nonfat dry 
milk and cheese during November 1982-January 1983 


4 Finding 8 is taken verbatim from the ALJ’s Findings 5-8, except that his record 
references are omitted, and bracketed material and footnotes are added by the Judi- 
cial Officer. 

5 The evidence established that the surplus expected in 1983 was substantially 
greater than the usual spring surplus encountered in previous years. 

6 The evidence established that during the spring periods of April-July in 1980 
through 1982, 67%, 78% and 87%, respectively, of the Class III milk in Order No. 33 
was used to manufacture dry milk powder, cheese (except cottage cheese and cottage 
cheese curd) and butter (computed from Ex. 5, Table III, and Ex. 8, Table 5). 
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than during the same period a year before, which was an 
increase of 77.3%; 


g. All other handlers under the Order were handling 
28.4% less milk [processed into butter, nonfat dry milk 
and cheese] during November 1982-January 1983 than 
during the same period a year before; 


h. MMI handled a disproportionate share of the total 
surplus milk supply [under Order No. 33]; e.g., in January 
1983 it handled 81.7% of milk processed into butter, nonfat 
dry milk and cheese but only 75.9% of the total milk 
supply in the market; 


i. Surplus milk under the Order was processed primarily 
at six manufacturing plants in Ohio and Indiana, includ- 
ing three non-pool plants, but in 1983 the pool manufactur- 
ing plants remaining open were all operating at full capac- 
ity necessitating shipments of the increase in surplus in 
1983 to non-pool plants within or without the market; 


j. Prices offered by non-pool plants in 1982 were substan- 
tially below the Class III price for which handlers had to 
account to the pool for the milk; 


k. Projections of prices to be offered by manufacturing 
plants in 1983 indicated a decline in price from 1982, from 
which data MMI estimated and projected the following: a 
1983 price $1.17 below the Class III price, an average 22.1¢ 
per hundredweight (“‘cwt”) loss due to such price for sur- 
plus milk sold for use in butter, nonfat dry milk and 
cheese in Order No. 33 and Order No. 36 combined, and a 
resulting total price loss of $1,560,000 for the two markets; 


1. Hauling costs incurred by MMI in disposing of surplus 
milk amounted to $89,087.00 in April-July 1982; 


m. Projections of hauling costs to be incurred in dispos- 
ing of surplus milk to butter, nonfat dry milk or cheese 
plants in both markets in the 1983 flush season amounted 
to 30.6¢ per cwt. on a projected 703,800,000 pounds of milk, 
i.e., $2,152,000 in hauling costs for MMI for both markets; 


n. The combined loss projected per cwt. to be borne by 
MMI for surplus milk sold to be used to make butter, 
nonfat dry milk and cheese in the 1983 flush season was 
52.7¢ per cwt.; 





DEFIANCE MILK PRODUCTS CO., A DIVISION OF DIEHL, INC. 
Volume 44 Number 1 


o. Over-order premiums would not be available to offset 
a 52.7¢ per cwt. marketing loss on surplus milk in the 1983 
flush season. 


The proponent cooperative, Milk Marketing, Inc. (“MMI”), identi- 
fied the products in the new Class III(A) as the primary disposition 
uses for the seasonal surplus. MMI did not propose the inclusion of 
evaporated whole milk in Class ITI(A). 

9. The evidence summarized in Finding 8, supra, establishes that 
milk used for butter, nonfat dry milk and cheese (except cottage 
cheese and cottage cheese curd) would be substantially reduced in 
value in the spring of 1983 because substantial amounts of such 
milk would have to be hauled to nonpool plants manufacturing 
butter, nonfat dry milk and cheese (except cottage cheese and cot- 
tage cheese curd), and sold at prices substantially below Class III 
prices. 

10. John P. Speiser, Vice President of Diehl, Inc. (petitioner’s 
parent corporation), responsible for production and maintaining a 
supply of milk for petitioner, testified as follows at the rulemaking 
hearing (Tr. 168-185): 


a. If the MMI proposal [see Finding 4, supra] is adopted, 


the price reduction should apply to milk used for all prod- 
ucts in Class III, including evaporated and condensed milk 
products made by petitioner, even if some Class III prod- 
ucts are not expected to be made from the surge of surplus 
milk (Tr. 170-72); 


b. Milk used for evaporated and condensed milk prod- 
ucts were now and had previously been priced equally 
with milk used to make butter, nonfat dry milk and cheese 
(except cottage cheese and cottage cheese curd), and evapo- 
rated and condensed milk are interchangeable for many 
uses with dry milk powder and should continue to be 
priced on the same basis (Tr. 170-71); 


c. Petitioner buys Grade A milk and competes with un- 
regulated evaporated and condensed milk manufacturing 
plants which buy cheaper, Grade B milk at about $1.50 per 
hundredweight less than the Class III price and, thus, 
have a competitive advantage over petitioner (Tr. 170, 172, 
175, 181-82); 


d. Petitioner’s purchases of surplus milk in the spring 
season have been declining in recent years, so that its op- 
eration is currently structured to take on more milk in the 
fall than in the spring. (Tr. 169-70, 179); 
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e. Petitioner has plant capacity available for additional 
manufacturing of evaporated whole milk during the sur- 
plus period (Tr. 170-71, 173-74), but petitioner does not 
intend under the status quo at the time of the hearing to 
purchase extra loads of milk from non-usual supply 
sources during the 1983 flush season (Tr. 176-77); 


f. Unless petitioner becomes eligible for the price reduc- 
tion, it will not buy as much milk in the 1983 flush season 
as it might if the price is reduced, but petitioner will con- 
sider buying more milk if its price is reduced (Tr. 173-74, 
177); 


g. In the 1982 flush season, petitioner had milk available 
for its purchase at a price substantially less than the Class 
III price (Tr. 183). 


No witnesses testified in opposition to the inclusion of evaporated 
milk in the proposed Class ITI(A). 

11. There is no evidence in the rulemaking record that petitioner 
incurred losses from hauling milk to other plants or from being 
forced to dispose of a supply of milk surplus to its needs to other 
plants at prices below the price petitioner had to pay to purchase 
such milk, or that petitioner expected to incur such losses during 
the unusual 1983 spring surge in milk production. 

There is no evidence that petitioner ever hauled milk to any 
other plant other than to pool distributing plants to supply the 
fluid market. (To qualify as a “pool” supply plant, which enabled 
petitioner to draw from the producer-settlement fund the differ- 
ence between the manufacturing price and the blend price on all 
its Grade A milk used for manufactured products, petitioner was 
required to supply pool distributing plants at least 50% of its re- 
ceipts during the months of September through February (7 CFR 
§ 1033.12(b) (1983). 

12. There is no evidence in the rulemaking record that petition- 
er’s plant is a primary outlet for excess milk or that it would have 
definitely taken on any of the increased surplus in 1983, even if 
evaporated milk had been included in the proposed Class ITI(A). 

There is no evidence in the rulemaking record: 


1. That a significant portion of the 1983 surge in surplus 
would unavoidably be moving to evaporated milk outlets; 


2. That market supply and demand pressures were caus- 
ing the price to drop for Order 33 milk which was moved 
to evaporated milk outlets; or 
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3. That either the surge in surplus or the devaluation of 
surplus milk moving to butter, nonfat dry milk and cheese 
outlets substantially affected the use of Order 33 milk by 
handlers of other Class III products, such as evaporated 
milk. 

13. Petitioner filed a brief on April 7, 1983, in the rulemaking 
proceeding in which it changed its original position, that all Class 
III products should be included in the proposed amendment, to the 
position that only evaporated milk and condensed milk should be 
added to the three products proposed by MMI. In this § 8c(15)(A) 
proceeding, petitioner only challenges the failure to include evapo- 
rated milk in the amendment. 

14. On May 13, 1983, the Assistant Secretary, Marketing and In- 
spection Service, USDA, signed the Final Decision on the proposed 
rulemaking, which was published on May 18, 1983 (48 Fed. Reg. 
22,313 (1983)). A recommended decision, with opportunity to file ex- 
ceptions, was omitted because of the emergency nature of the 
amendment. 

The Secretary found that the temporary price reduction proposed 
by MMI was required to remove the inequities and competitive dis- 
advantage involving handlers and cooperatives (such as MMI) who 
were performing the surplus balancing services in the market. He 
further found that the temporary price reduction was only neces- 
sary for the normal outlets for the seasonal surplus milk on the 
two markets, namely, butter, nonfat dry milk and cheese (except 
cottage cheese and cottage cheese curd). 

The Secretary rejected petitioner’s proposed price relief for evap- 
orated and condensed milk because there was no evidence that 
handlers would incur the same types of losses on marketing sur- 
plus milk for such uses as would handlers forced to sell increased 
amounts of surplus milk to nonpool plants, to be processed into 
butter, nonfat dry milk and cheese (except cottage cheese and cot- 
tage cheese curd). 

The Secretary’s findings and conclusions are as follows (48 Fed. 
Reg. 22,313, 22,313-17 (1983)): 


1. Price relief on milk used in hard manufactured prod- 
ucts. The Ohio Valley and Eastern Ohio-Western Pennsyl- 
vania orders should be amended to provide a temporary 
price reduction of 40 cents per hundredweight to handlers 
for producer milk utilized in the production of butter, 
nonfat dry milk and cheese (except cottage cheese and cot- 
tage cheese curd). The credits should be made available as 
soon as possible and should continue through July 1983. 
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Milk Marketing, Inc. (MMD), a cooperative association of 
about 7,000 producers who supply about 77 percent of the 
milk marketed under the Ohio Valley order and about 50 
percent of the milk marketed under the Eastern Ohio- 
Western Pennsylvania order, requested that the orders be 
amended to lower a handler’s obligation to the pool by 40 
cents per hundredweight for all producer milk used to 
make butter, nonfat dry milk and cheese (except cottage 
cheese and cottage cheese curd) during the months of 
April, May, June and July 1983. The cooperative indicated 
that the proposed amendments are needed to offset losses 
being incurred by handlers in marketing the recent surge 
in the volume of surplus milk on the markets that is proc- 
essed into storable manufactured products, primarily 
butter, nonfat dry milk and cheese. 


The MMI witness pointed out that receipts of milk from 
producers are up substantially while producer milk classi- 
fied as Class I has declined. Consequently, with production 
and Class I sales moving in opposite directions, there is a 
substantial increase in the amount of milk in the two mar- 
kets that is not needed by pool distributing plants. This 


milk must be disposed of to manufacturing plants with the 
highest volumes coming during the seasonally high pro- 
duction months of April, May, June and July. The witness 
stated that historically, the milk not needed by pool dis- 
tributing plants in these markets has been moved to man- 
ufacturing plants that primarily produce butter, nonfat 
dry milk and cheese. 


The proponent cooperative indicated that it is marketing 
a disproportionate share of the increased volume of milk 
being moved to manufacturing plants. The cooperative 
spokesman entered an exhibit showing the pounds of pro- 
ducer milk used to manufacture butter, nonfat dry milk 
and cheese in each of the markets and the amounts han- 
dled by MMI. The exhibit shows that for the Ohio Valley 
market in 1980 MMI handled 46.8 percent of the milk that 
was utilized to produce butter, nonfat dry milk and cheese. 
In 1981 this increased to 61.4 percent and in 1982, to 70.9 
percent. During the period of October, November and De- 
cember 1982, and January 1983, MMI handled 77.8 percent 
of the producer milk made into butter, nonfat dry milk 
and cheese. In the Eastern Ohio-Western Pennsylvania 
market in 1980, MMI handled 50.7 percent of the milk 
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that was utilized to produce butter, nonfat dry milk and 
cheese. In 1981 this increased to 55.4 percent and in 1982 
to 64.7 percent. During -he period of October, November 
and December 1982, ana January 1983, MMI handled 71 
percent of the milk used to make butter, nonfat dry milk 
and cheese. 


The MMI witness stated that, historically handlers in 
the two markets have been able to dispose of milk not 
needed by pool distributing plants to manufacturing plants 
and fulfill their obligation to the pool at the Class III price 
with minimal loss. However, last year this situation start- 
ed to change. He testified that under the Eastern Ohio- 
Western Pennsylvania order (Order 36) during April, May, 
June and July 1982, MMI diverted 257 million pounds of 
milk to manufacturing plants, which was 29 percent above 
the same period in 1981. He indicated that since the prices 
offered by nonpool manufacturing plants were substantial- 
ly below the Class III price and because MMI incurred ad- 
ditional hauling costs to get milk to manufacturing plants. 
MMtlI’s cost of marketing member milk pooled under Order 
36 and used to manufacture butter, nonfat dry milk and 
cheese was over $1 million, or 39.7 cents per hundred- 
weight during April, May, June and July 1982. In the Ohio 
Valley market during April, May, June and July of 1982, 
MMI diverted 261 million pounds of milk to manufactur- 
ing plants at a loss of $138,285, or 5.38 cents per hundred- 
weight. The cooperative indicated that its losses on mar- 
keting surplus milk in 1982 were covered by over-order 
prices on Class I milk. 


However, the cooperative spokesman stated that its sur- 
plus disposal problem had gotten much worse during the 
past several months. He entered an exhibit showing that 
milk used to manufacture butter, nonfat dry milk and 
cheese in both markets as a whole during the 3-month 
period of November 1982 through January 1983 had in- 
creased an average of 29,000,000 pounds per month, or 23.6 
percent as compared to the same period a year ago. The 
exhibit indicated that for the same period MMI, on the 
other hand, marketed 41,000,000 more pounds per month, 
or an increase of 57.4 percent, to manufacturing plants. 
The witness stated that last year all the pool manufactur- 
ing plants were operating at nearly 100 percent of capacity 
and one pool manufacturing plant with a capacity of 
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10,000,000 pounds per month closed shortly after the 1982 
spring flush. He concluded that this means that the addi- 
tional surplus milk this year must be marketed through 
nonpool plants located both within and outside the mar- 
keting areas of these two orders. 


The cooperative, during its planning process for han- 
dling the surplus this spring, contacted four major cheese 
plants to ascertain the quantity of milk they would receive 
and the price they would pay during the months of April, 
May, June and July 1983. The witness stated that the re- 
plies indicated that they could accept quantities somewhat 
in excess of what they received last year from MMI. How- 
ever, they said the prices they would be paying would be 
less than a year ago. The cooperative’s best estimate from 
these replies is that the prices they will pay during this 4- 
month period will average about $11.45 per hundred- 
weight, which is $1.17 below the January Class III price. 
MMI’s witness stated that its only alternative to accepting 
such reduced prices is to sell the milk to manufacturing 
plants in the upper Midwest and incur a transportation 
cost of as much as $2.00 per hundredweight. On the basis 
of cost experienced last year and the cost of marketing ad- 
ditional milk this year, MMI projected that its cost to send 
milk to manufacturing plants during April, May, June and 
July of 1983 will approximate $3.7 million or 52.7 cents per 
hundredweight of member milk pooled in Orders 33 and 36 
and used to manufacture butter, nonfat dry milk and 
cheese. 


In these circumstances the cooperative maintains that it 
will be impossible for it to fulfill its obligation to the pools 
at the class III price without paying its members a price 
substantially below the blend price, unless relief is provid- 
ed by amendment to the orders. 


Reiter Dairy, a proprietary handler under both of the 
orders with pool distributing plants in Barberton, Ohio, 
and Springfield, Ohio, supported MMI’s proposals. The wit- 
ness for this handler stated that about 75 percent of its 
milk supply is obtained from independent producers and 
during the flush season of 1982 it incurred a loss of about 
40 cents per hundredweight on the disposal of surplus milk 
due to the prices received for such milk. 
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Superior Dairy, Inc., a handler operating pool distribut- 
ing plant under Order 36 at Canton, Ohio, supported 
MMI’s request for relief in the disposition of surplus milk 
in the months of April, May, June and July 1983. The wit- 
ness for Superior Dairy stated that during those months of 
1981 and 1982 it was forced to dispose of surplus milk to 
cheese and butter plants at substantially less than the 
Class III order price. He stated that, at times, the price re- 
ceived for surplus milk was $1.50 below the Class III price. 
Superior Dairy maintains this surplus milk supply in the 
flush production months, he said, in order to have an 
ample supply during the remaining eight months of the 
year, since most of its milk supply is from independent 
producers. 


A handler who operates a pool supply plant under Order 
33, Defiance Milk Products Company, urged that, if it is 
necessary to adopt MMI’s proposals, the price reduction 
should apply to all Class III products. This handler manu- 
factures evaporated and condensed milk and its witness 
pointed out that these products are interchangeable for 
many uses with nonfat dry milk. He contended, therefore, 
that all Class III products should continue to be priced on 
the same basis. In its post-hearing brief the company modi- 
fied its position by requesting that only evaporated and 
condensed milk be added to the product uses to be consid- 
ered for a price reduction. 


Tri-County Producers’ Cooperative, whose 38 members 
ship their milk to Superior Dairy, a pool distributing plant 
under Order 36, opposed MMI’s proposals on the basis that 
the proposals would result in a reduction in the uniform 
price paid to producers by regulated handlers. Tri-County’s 
witness further stated that all of Tri-County’s milk is 
taken and paid for by Superior Dairy of Canton, Ohio, and 
there has been no objection by Superior to taking all the 
milk that Tri-County Producers’ Cooperative can produce 
and there has been no problem selling all their milk. 


Dairylea Cooperative, Inc., a cooperative of approximate- 
ly 3,000 members, of whom 185 are producers under the 
Eastern Ohio-Western Pennsylvania order, opposed MMI’s 
proposals to reduce the price by 40 cents per hundred- 
weight on milk used to produce butter, nonfat dry milk 
and cheese. The Dairylea witness contended that the pro- 
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posals, if adopted, would cause a severe misalignment of 
prices among Federal order markets and between order 
and non-order manufacturing operations. Handlers buying 
Order 36 milk for manufacturing use sell those manufac- 
tured products in competition with handlers regulated 
under markets in which Dairylea members sell milk. Con- 
sequently, he stated the proposals would put non-order and 
other order manufacturers at a competitive disadvantage 
in selling on the national market for butter, nonfat dry 
milk and cheese. 


The National Farmers Organization (NFO), who has 
some members that are producers under Orders 33 and 36 
and who operates a pool supply plant under Order 33, op- 
posed the proposals to reduce the minimum order prices 
by 40 cents for certain manufactured dairy products for 
four months. NFO’s witness stated that the proposals are a 
drastic departure from the long established policy of uni- 
form classification among the various Federal orders. He 
pointed out that the market for butter, nonfat dry milk 
and cheese is a national market and questioned why man- 
ufacturers of these products in the Midwest and Northeast 
areas of the United States should have to pay the produc- 
ers more for milk being used to produce these products 
than manufacturers using Order 33 or Order 36 milk. NFO 
maintained that it has not experienced the problems of 
being forced to sell milk at less than the Class III price 
like MMI has and does not anticipate they will have the 
problems that MMI has stated in their testimony. Thus, 
NFO claims it would be inequitable to NFO producers to 
lower the blend price to all producers by the adoption of 
MMI’s proposals. 


Several persons representing organization outside the 
Order 33 and Order 36 areas testified in opposition to the 
proposals to reduce the order prices 40 cents on milk used 
to make butter, nonfat dry milk and cheese. These organi- 
zations include: Farmers Union Milk Marketing Coopera- 
tive, Madison, Wisconsin; Land O’Lakes, Inc., Arden Hills, 
Minnesota; Wisconsin Federation of Cooperatives, Madi- 
son, Wisconsin; Trade Association of Proprietary Plants, 
Baraboo, Wisconsin; Wisconsin Cheese Makers Association, 
Madison, Wisconsin; and Beatrice Foods Company, Chica- 
go, Illinois (on behalf of its cheese plants). In summary, the 
opposition testimony of these organizations covered the fol- 
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lowing points: (1) Adoption of the proposals would disrupt 
the national market for manufactured dairy products; (2) 
problems of managing reserve milk supplies are universal 
in the dairy industry; (3) processing margins have been 
adequate to justify the addition of new capacity to handle 
the extra milk; (4) selling milk at a loss during part of the 
year is likely a profitable strategy for MMI; and (5) the 
costs of supply balancing services should be recovered as a 
service charge to Class I milk handlers. 


As indicated earlier, current marketing conditions in the 
Ohio Valley and Eastern Ohio-Western Pennsylvania mar- 
kets warrant temporary amendment action to provide 
more equitable sharing among all producers on the mar- 
kets of the cost of disposing of surplus milk. The surplus 
milk is processed into storable manufactured dairy prod- 
ucts, primarily butter, nonfat dry milk, and cheese. The 
amount of milk being processed into these products is up 
by substantial amounts in each market. Under Order 33, 
54.8 million more pounds of milk were processed into these 
products during November and December 1982 and Janu- 
ary 1983 than during the same 3-month period a year ago, 
up from 158 million to 212.8 million pounds, or an increase 
of 34.7 percent. Under Order 36, 31.2 million more pounds 
of milk were processed into those products during Novem- 
ber and December 1982 and January 1983 than during the 
same 3-month period a year ago, up from 206 million 
pounds to 237.2 million pounds, or an increase of 15.1 per- 
cent. 


The evidence supports MMI’s claims that it is not only 
the major balancer of milk supplies in the two markets 
but that indirectly it is balancing the surplus of non- 
member producers. In the Ohio Valley market, milk han- 
dled by MMI and processed into butter, nonfat dry milk 
and cheese amounted to 167.2 million pounds during the 3- 
month period of November 1982-January 1983, compared 
to 94.3 million pounds for the same 3 months a year ago, 
or up 72.9 million pounds. This represents an increase of 
77.3 percent. All other handlers in the market handled a 
combined total of 45.6 million pounds of milk that was 
processed into butter, nonfat dry milk and cheese during 
November 1982-January 1988. This was 18.1 million 
pounds less than for the same 3-month period a year ago, 
or down 28.4 percent. 
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Similarly, under Order 36, MMI handled 168.6 million 
pounds of milk used to produce butter, nonfat dry milk 
and cheese during November 1982-January 1983, com- 
pared to 119 million pounds during the same 3-month 
period a year ago. This represents an increase of 41.7 per- 
cent. All other handlers under Order 36 handled a com- 
bined total of 68.5 million pounds of milk processed into 
butter, nonfat dry milk and cheese during November 1982- 
January 1983, compared to a total of 86.9 million pounds 
during the same 3-month period a year ago. This amount- 
ed to a decrease of 18.4 million pounds, or 21.2 percent 
less. Thus, on the basis of recent market history, it is clear 
that MMI currently handles a disproportionate share of 
the increased amounts of surplus milk on the Ohio Valley 
and Eastern Ohio-Western Pennsylvania markets. 


The record demonstrates that MMI is currently han- 
dling a disproportionate share of the total surplus milk 
supplies on the two markets, also. In January 1983, MMI 
handled 70.1 percent of the milk used in making butter, 
nonfat dry milk and cheese under Order 36, but it handled 
only 50 percent of the total milk supply on the market. In 


the Ohio Valley market, MMI handled 81.7 percent of the 
milk used to produce butter, nonfat dry milk and cheese, 
but handled 75.9 percent of the total milk supply on the 
market. 


The plants that have manufactured the majority of sur- 
plus milk on these two markets are relatively few in 
number. Surplus milk under Order 36 is processed primar- 
ily at the following plants: A regulated butter and nonfat 
dry milk plant of MMI’s at Orrville, Ohio; nonpool butter 
and nonfat dry milk plants at Somerset, Pennsylvania; 
Collins Center, New York; and Batavia, New York; and 
nonpool cheese plants at Brewster, Ohio; Middlefield, Ohio; 
New Wilmington, Pennsylvania; Cleveland, Ohio; and Fre- 
mont, Ohio. Surplus milk under Order 33 is processed pri- 
marily at the following plants: Two regulated butter and 
nonfat dry milk plants of MMI’s at Dayton, Ohio; and 
Goshen, Indiana; a regulated butter and nonfat dry milk 
plant at New Bremen, Ohio; and three nonpool cheese 
plants at Upper Sandusky, Ohio; Wapakonita, Ohio; and 
Salem, Indiana. 
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The outlets for surplus milk under the orders are much 
fewer in number and more widely dispersed geographically 
than are the distributing plants that take about two-thirds 
of the producer milk supply. In the Eastern Ohio-Western 
Pennsylvania market, there are 39 pool distributing plants 
compared to the 9 manufacturing plants scattered over a 
3-state area that serve as outlets for surplus milk. In the 
Ohio Valley market, there are 28 pool distributing plants 
compared to the 5 manufacturing plants in a two-state 
area that serve as outlets for surplus milk. In these cir- 
cumstances, it is typical for farm-to-plant hauling costs to 
be greater on milk moved to manufacturing plants than on 
milk moved to distributing plants. 


In these markets, it is a practice for handlers to deduct 
from payments to producers the cost of hauling milk from 
the farm to the plant of normal receipt, which for the 
most part is a pool distributing plant. When part of a han- 
dler’s milk supply is diverted to a manufacturing plant, 
the hauler typically charges an extra amount when the 
farm-to-plant distance is significantly greater. It is not un- 
usual, though, for the handler to absorb such extra haul- 


ing costs. Also, if a handler first receives the surplus milk 
at his distributing plant and then transfers it to a manu- 
facturing plant, he incurs the cost of transferring the milk. 


Handler witnesses stated that they incur hauling costs 
in disposing of surplus milk. In the case of MMI, the addi- 
tional hauling costs incurred by the cooperative in moving 
milk to manufacturing outlets amounted to $545,745 in the 
Order 36 market and $89,087 in the Order 33 market 
during the period of April-July 1982. MMI projected that 
its additional cost of hauling milk for use in butter, nonfat 
dry milk and cheese during April through July 19838 will 
be $2,152,000 in the two markets. This is an average of 
30.6 cents per hundredweight of the projected 703,800,000 
pounds of milk that the cooperative expects to market to 
butter, nonfat dry milk and cheese plants. 


MMI’s projected 30.6 cents per hundredweight loss on 
hauling surplus milk is a cost far above the amount of 
farm-to-plant hauling that manufacturing grade milk 
plants in Minnesota and Wisconsin could reasonably be ex- 
pected to incur, and whose pay prices serve as the basic 
formula price for Class III milk under the orders. More- 
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over, handlers in the Order 33 and Order 36 markets who 
are not balancing the seasonal surplus supplies would not 
incur such cost, which places MMI at a competitive disad- 
vantage in these markets. 


The other type of loss that MMI listed in its projected 
cost of marketing surplus milk is the difference between 
the prices received for milk it sells to nonpool plants and 
the Class III price at which it must account to the pool. 
During the period April-July 1982, MMI incurred a net 
loss of $471,688 in the Order 36 market and a net loss of 
$49,198 in the Order 33 market due to the differences be- 
tween prices received and MMI’s obligation to the pool on 
milk used to manufacture butter, nonfat dry milk and 
cheese. Its projected loss due to prices received is 
$1,560,000 for the two markets over the period April-July 
1983. This would amount to an average of 22.1 cents per 
hundredweight of the 703,800,000 pounds of milk that 
MMI expects to move to butter, nonfat dry milk and 
cheese outlets during the 4-month period. 


MMI’s projected loss of 22.1 cents per hundredweight 
due to below-order prices received and 30.6 cent per hun- 


dredweight for extra hauling costs, or a total of 52.7 cents 
per hundredweight on all the milk it expects to move to 
butter, nonfat dry milk and cheese outlets, would be an in- 
equitable burden on the cooperative since it would not be 
able to pay a competitive price to its members. Moreover, 
proprietary handlers who balance their own supplies 
would have to bear the losses that they expect to incur, 
since they would have to pay their producers the uniform 
prices computed under the orders. 


Unless relief is provided under the orders to alleviate 
the financial burden handlers are faced within handling 
the recent surge in the volume of surplus milk on the mar- 
kets, substantial inequities among handlers and among 
producers will clearly exist. Handlers who are performing 
the balancing services in the markets will undoubtedly 
incur costs that other handlers will not, thus detracting 
from the intent of the uniform class prices to handlers 
under the order. Cooperatives who are performing the bal- 
ancing services in the market will undoubtedly incur costs 
that other cooperatives will not, thus detracting from the 
intent of the uniform prices to producers. 
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Since the record indicates that the burden of handling 
surplus milk in these markets is not uniformly distributed 
among all handlers, it would be appropriate to provide 
price relief under the orders to cover the actual losses in- 
curred. Also, the price reduction should be on marketings 
of milk in only those uses that proponent stated are the 
normal outlets for seasonal surplus milk on these markets, 
namely butter, nonfat dry milk and cheese (except cottage 
cheese and cottage cheese curd) plants. As proposed by 
MMI, the order changes should apply only through July 
1983. 


Opposition testimony to making any changes in the 
orders came primarily from organizations that were con- 
cerned about the possible disruption of finished product 
markets. Limiting the relief to only the amount of the ex- 
traordinary losses incurred relative to the Class III price 
should minimize this concern since the net cost to han- 
dlers for surplus milk would be the Class III price, which 
is the same under all Federal orders for milk used to 
produce butter, nonfat dry milk and storable cheese. More- 
over, the prices of these finished products are essentially 
floored in effect at the levels established under the dairy 
price support program. Also, the price reduction applies 
only to storable manufactured products, for which proces- 
sors are not under pressure to market because the product 
may spoil. It does not apply to some storable products such 
as canned milk and blends of margarine and butter, for 
which there was no demonstration on the record that han- 
dlers incur losses in marketing milk for such uses. Nor 
does the price reduction apply to transfers of cream, for 
which ice cream processors may be competing with butter 
makers. 


A further argument by opponents is that the cost of 
supply balancing services should be recovered as a service 
charge to Class I milk handlers. To some degree, the costs 
of balancing the markets’ supplies with demand are now 
being assessed to distributing plant operations by means of 
an over-order charge by MMI on milk sold to the distribu- 
tors. The witness for MMI stated that the current over- 
order charge would not reduce its projected loss of 52.7 
cents per hundredweight below the 40-cent per hundred- 
weight price reduction it proposed. Thus, the rate adopted 
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herein covers only the costs the cooperative expects will 
not be covered by over-order charges. 


With respect to opponents’ argument that the problems 
of managing reserve milk supplies are universal in the 
dairy industry, the degree of the problem for MMI is great- 
ly different this season. The volume of surplus milk being 
handled by MMI is up 77 percent in the Ohio Valley 
market and 42 percent in the Eastern Ohio-Western Penn- 
sylvania market. This is an unusual surge in the volume of 
surplus milk for any cooperative to handle. 


A further point advanced by opponents was that selling 
milk [at] a loss during part of the year is likely a profita- 
ble strategy for MMI relative to building plant capacity to 
handle the milk. This could well be the case; however, it is 
more equitable for such losses to be shared uniformly by 
all producers in the markets. The losses can be expected to 
amount to about 15 cents per hundredweight of all produc- 
er milk. 


2. Omission of a recommended decision and the opportu- 
nity to file exceptions thereto. The omission of a recom- 
mended decision was requested by MMI. Proponent cooper- 
ative indicated that its cost of balancing the surplus milk 
supplies on the markets will increase sharply beginning in 
April 1983. For this reason, the cooperative requested that 
the Department adopt its proposals on an emergency basis 
to insure that all producers share as soon as possible in 
the high cost of marketing surplus milk supplies on the 
markets. 


Opponents of the proposals contended that proponent 
should have known earlier that surplus milk supplies were 
increasing and made its request for a hearing in time to 
allow the normal procedure of issuing a recommended de- 
cision. 

The evidence in the record of this proceeding strongly 
indicates that surplus milk supplies in the two markets 
will be substantially larger than usual during April, May, 
June and July of this year. The amendments adopts herein 
are in response to these marketing conditions and are for 
the purpose of accommodating the handling of surplus 
milk under unusual circumstances. Unless amendatory 
action is taken on an emergency basis, the opportunity to 
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assure producer and handler equity in these markets will 
be lost. The normal procedure of issuing a recommended 
decision and providing time to file exceptions thereto will 
not permit the implementation of the amendments in time 
for them to serve their intended purpose. 


It is therefore found that due and timely execution of 
the Secretary’s function in this proceeding imperatively 
and unavoidably requires omission of the recommended de- 
cision and the opportunity for filing exceptions thereto. 

15. The Order amendment adopted by the Secretary to accom- 
plish MMI’s proposal varies in form, but not substance, from 
MMI’s proposal. That is, instead of expressly creating a new Class 
III(A) priced 40¢ less than Class III, the Secretary amended the 
Order to provide that in computing the net pool obligation of each 
handler from the date of the amendatory action (June 3, 1983) 
through July 1983, an amount should be subtracted equal to the 
pounds of producer milk used to make butter, nonfat dry milk and 
cheese (except cottage cheese and cottage cheese curd) multiplied 
by 40¢ per hundredweight. The temporary amendment added the 
following new subsection (48 Fed. Reg. 22,313, 22,318 (1983)): 


§ 1033.60 Computation of the net pool obligation of each 
handler. 


* * * * * * * 


(h) With respect to milk marketed on and after the effec- 
tive date of this amendatory action [June 3, 1983] through 
July 1983, subtract an amount determined by multiplying 
the pounds of producer milk used to make butter, nonfat 
dry milk and cheese (except cottage cheese and cottage 
cheese curd) by 40 cents per hundredweight. 


The Secretary’s decision does not explain why he adopted this 
method of accomplishing MMI’s objective rather than expressly 
creating a new Class III(A) priced 40¢ below Class III, as proposed. 
(As stated in §I of the conclusions, I infer that he did so to avoid 
extensive reprogramming of the computer and amending 11 sec- 
tions of the Order, for a temporary, 2-month price reduction.) 

16. Following a producer referendum required by the Act, a final 
rule identical to the rule referred to in Finding 15, supra, was pub- 
lished on June 3, 1983, effective from June 3 through July 31, 1983 
(48 Fed. Reg. 24,862, 24,863 (1983)). 

17. During the effective period of the temporary, 2-month amend- 
ment, all pool handlers of milk used to make butter, nonfat dry 
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milk and cheese (except cottage cheese and cottage cheese curd) 
drew from the producer-settlement fund the difference between the 
blend price paid to producers and the temporarily reduced price, 
while all pool handlers of milk used to make evaporated milk (and 
other Class III products not included in the temporary price reduc- 
tion) drew from the producer-settlement fund a lesser amount, i.e., 
the difference between the blend price and the Class III price previ- 
ously established by rulemaking, which was unaffected by the tem- 
porary amendment.” 

18. From June 3, 1983, through July 31, 1983, petitioner used a 
total of 17,002,859 pounds of producer milk in the production of 
evaporated whole milk. If the temporary, 2-month price reduction 
had been applicable to such milk, the amount petitioner would 
have received from the producer-settlement fund would have been 
increased by $68,011.44. 


CONCLUSIONS 


This is a proceeding instituted by petitioner under § 8c(15)(A) of 
the Act challenging the validity of a temporary, 2-month amend- 
ment to Order No. 33. It is well-settled that the burden of proof in 
such a proceeding rests with petitioner. Petitioner has the burden 
of proving that the challenged Order amendment is “not in accord- 
ance with law” (7 U.S.C. § 608c(15\A). Lewes Dairy, Inc. v. Free- 
man, 401 F.2d 308, 316-17 (8d Cir. 1968), cert. denied, 394 U.S. 929 
(1969); Boonville Farms Coop., Inc. v. Freeman, 358 F.2d 681, 682 (2d 
Cir. 1966); United States v. Mills, 315 F.2d 828, 836, 838 (4th Cir.), 
cert. denied, 374 U.S. 832, 375 U.S. 819 (1963); Windham Creamery, 
Inc. v. Freeman, 230 F. Supp. 632, 635-36 (D.N.J. 1964), aff'd, 350 
F.2d 978 (8d Cir. 1965), cert. denied, 382 U.S. 979 (1966); Bailey 
Farm Dairy Co. v. Jones, 61 F. Supp. 209, 217 (E.D. Mo. 1945), aff'd, 
157 F.2d 87 (8th Cir.), cert. denied, 329 U.S. 788 (1946); Wawa Dairy 
Farms, Inc. v. Wickward, 56 F. Supp. 67, 70 (E.D. Pa. 1944), aff'd, 
149 F.2d 860, 862-63 (8d Cir. 1945). 

Also, as stated in In re Michaels Dairies, Inc., 34 Agric. Dec. 
1663, 1701 (1974), aff'd, No. 22-75 (D.D.C. Aug. 21, 1975), printed in 
34 Agric. Dec. 1319, aff'd mem., 546 F.2d 1043 (D.C. Cir. Dec. 17, 
1976): 


7 The financial effect on a handler of having milk classified as Class III rather 
than Class III(A) would be the same irrespective of whether the Market Administra- 
tor or the handler was making the blend price payments to the producers (see note 
3, supra). This finding is written on the basis of the handler paying the blend price 
to the producers. 
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The inquiry here does not encompass questions of policy, 
desirability, or the evaluation of the effectiveness of eco- 
nomic and marketing regulations issued pursuant to the 
Act. See In re Independent Milk Producer-Distributors’ 
Assoc., 20 Agriculture Decisions 1, 18 (1961); In re Charles 
P. Mosby, Jr., d/b/a Cedar Grove Farms, 16 Agriculture 
Decisions 1209, 1220 (1957), affirmed, Southern Dist. Miss., 
January 5, 1959. See, also, Pacific States Co v. White, 296 
US. 176, 182. 


Petitioner no longer challenges (even as an alternative argument) 
the legality of the temporary, 2-month price reduction for butter, 
nonfat dry milk and cheese (except cottage cheese and cottage 
cheese curd). Petitioner now contends only that the Secretary un- 
lawfully failed to include evaporated milk in the reduction. 

Petitioner’s petition states: “In the alternative, Petitioner re- 
quests that the Secretary hold unlawful and set aside the amend- 
ments to Order 33 establishing the $.40 credit in § 1033.60(H)” (Pe- 
tition at 5). However, in its subsequent briefs, petitioner argues em- 
phatically that the temporary reduction is authorized for butter, 
nonfat dry milk and cheese (except cottage cheese and cottage 
cheese curd). For example, petitioner’s original brief before the 
ALJ states (Brief at 7, 18): 


There was substantial record evidence that a reduction 
in the price of milk to be used in surplus, storable, manu- 
factured products was desirable in order to most efficiently 
and equitably clear the market during the flush period of 
1983. Therefore, the proposal to establish a lower Class III 
price was properly adopted... . 


* * * * * * * 


The Secretary’s contention that if the Rule is illegal, all 
credits should be set aside is illogical. The rulemaking 
record certainly supported the decision to reduce the Class 
III price level to facilitate market clearing in the face of 
an extreme surplus. Consequently, to renounce the entire 
Rule would throw out the baby with the bath water, reject- 
ing what is supported by the record. 


Similarly, petitioner’s brief in opposition to respondent’s appeal 
states (Brief at 25): 


To wipe out the reduced price to all other handlers, the 
only alternative remedy, would rescind a portion of the 
rule—the price reduction—which has not been challenged 
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and which Judge Palmer found was supported by substan- 
tial record evidence. This “remedy” would injure other 
handlers not parties to this proceeding who have not had 
an opportunity to be heard. For instance, MMI, the propo- 
nent, would suffer a charge of close to one-half million dol- 
lars on its next pool bill if the entire rule was wiped out. 


Although the validity of the temporary price reduction for butter, 
nonfat dry milk and cheese (except cottage cheese and cottage 
cheese curd) is not now challenged, it is essential for a proper reso- 
lution of the evaporated milk issue to show first in §I below the 
legal basis for the temporary price reduction for butter, nonfat dry 
milk and cheese (except cottage cheese and cottage cheese curd), 
and then to show in § II that the Secretary’s determination not to 
include evaporated milk in the new Class III(A) was in accordance 
with law. Even if it were to be determined that the Secretary’s 
action leaving evaporated milk in Class III was not in accordance 
with law, it is shown in § III that the proper remedy would be to 
remand the proceeding to the Secretary for further rulemaking 
action. Finally, it is shown in §IV that interest would not be ap- 
propriate, even if petitioner were to be awarded a monetary recov- 
ery. 
, ae Temporary, 2-Month Amendment Created, in Effect, a New Class III(A), 
Which Does Not Violate Handler Uniformity. 

The Act provides for classifying milk in accordance with the 
form in which or the purpose for which it is used, and fixing uni- 
form, minimum prices for each such use classification which all 
pool handlers shall pay for milk purchased from producers and co- 
operatives. The Act provides (7 U.S.C. § 608c(5), (7)(D)): 


(5) Milk and its products; terms and conditions of orders 


In the case of milk and its products, orders issued pursu- 
ant to this section shall contain one or more of the follow- 
ing terms and conditions, and (except as provided in sub- 
section (7) of this section) no others: 


(A) Classifying milk in accordance with the form in 
which or the purpose for which it is used, and fixing, or 
providing a method for fixing, minimum prices for each 
such use classification which all handlers shall pay, and 
the time when payments shall be made, for milk pur- 
chased from producers or associations of producers. Such 
prices shall be uniform as to all handlers, subject only to 
adjustments for (1) volume, market, and production differ- 
entials customarily applied by the handlers subject to such 
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order, (2) the grade or quality of the milk purchased, and 
(3) the locations at which delivery of such milk, or any use 
classification thereof, is made to such handlers: 


(B) Providing: 


* * * * * * * 


(ii) for the payment to all producers and associa- 
tions of producers delivering milk to all handlers 
of uniform prices for all milk so delivered, irre- 
spective of the uses made of such milk by the indi- 
vidual handler to whom it is delivered; 


subject, in either case, only to adjustments for (a) volume, 
market, and production differentials customarily applied 
by the handlers subject to such order, (b) the grade or 
quality of the milk delivered, (c) the locations at which de- 
livery of such milk is made, (d) a further adjustment to en- 
courage seasonal adjustments in the production of milk 
through equitable apportionment of the total value of the 
milk purchased by any handler, or by all handlers, among 
producers on the basis of their marketings of milk during 
a representative period of time, which need not be limited 
to one year, and (e) a provision providing for the accumula- 
tion and disbursement of a fund to encourage seasonal ad- 
justments in the production of milk may be included in an 
order. 


(C) In order to accomplish the purposes set forth in para- 
graphs (A) and (B) of this subsection, providing a method 
for making adjustments in payments, as among handlers 
(including producers who are also handlers), to the end 
that the total sums paid by each handler shall equal the 
value of the milk purchased by him at the prices fixed in 
accordance with paragraph (A) of this subsection. 


* * * * * * 


(7) Terms common to all orders 


In the case of the agricultural commodities and the 
products thereof specified in subsection (2) of this section 
orders shall contain one or more of the following terms 
and conditions: 


* * 


37 
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(D) Incidental to, and not inconsistent with, the terms 
and conditions specified in subsections (5) to (7) of this sec- 
tion and necessary to effectuate the other provisions of 
such order. 


The notice of proposed rulemaking involved here was couched in 
terms of a temporary, emergency amendment to create a new Class 
III(A), consisting of butter, nonfat dry milk and cheese (except cot- 
tage cheese and cottage cheese curd) (Finding 4). The temporary, 
new Class III(A) was to be priced 40¢ below the existing Class III, 
then applicable to milk used to make 18 different products (Find- 
ings 4-7). 

Substantial evidence at the rulemaking hearing supports the 
temporary, new Class III(A) proposal. The rulemaking evidence es- 
tablishes that a single cooperative association of producers, MMI, 
produced 77% of all the milk marketed under the Order, that it 
handled a disproportionate share of the surplus in the Order, that 
87% of the Class III surplus milk under the Order was used to 
produce butter, nonfat dry milk and cheese (except cottage cheese 
and cottage cheese curd) from April-July, 1982 (Finding 8 n.6), that 
the market was faced with a substantially greater spring surge in 
1983 than in prior years, that the pool manufacturing plants were 
all operating at full capacity, and that milk used to produce butter, 
nonfat dry milk and cheese (except cottage cheese and cottage 
cheese curd) duing that emergency period would be temporarily re- 
duced in value because of anticipated additional hauling costs and 
reduced prices to be paid by nonpool plants for milk used to 
produce butter, nonfat dry milk and cheese (except cottage cheese 
and cottage cheese curd) (Findings 8, 9). 

The Secretary agreed with MMI’s evidence and position at the 
rulemaking hearing, but instead of expressly creating a new Class 
III(A), as proposed, the Secretary took other action that had the 
identical effect, i.e, he amended 7 CFR § 1033.60 (1983), ‘“(Computa- 
tion of the net pool obligation of each handler,” to provide for sub- 
tracting from each handler’s net pool obligation an amount equal 
to the milk it used for butter, nonfat dry milk and cheese (except 
cottage cheese and cottage cheese curd) multiplied by 40¢ per hun- 
dredweight (Findings 14-16). 

There is no explanation in the Secretary’s decision for the form 
of his action. But it was undoubtedly dictated by administrative 
convenience. We know from the § 8c(15\(A) hearing record, as dis- 
tinguished from the rulemaking hearing record, that if the pro- 
posed amendment had been adopted exactly as offered, expressly 
creating a new Class III(A), it would have involved extensive repro- 
gramming of the pool computer, for a temporary, 2-month amend- 
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ment. However, since as shown in §II, below, the validity of the 
Secretary’s rulemaking action must be judged solely by the rule- 
making record, I infer from the complexities of the pool calcula- 
tions necessary under the Orders, and the widespread use of com- 
puters in the Department of Agriculture’s programs, of which I am 
personally aware, that the Order No. 33 calculations are computer- 
ized, and that the Secretary did not expressly create a new Class 
III(A) to avoid the severe burden that would have been caused by 
the need to reprogram the computer. 

I infer, also, that since speed of action was required in this emer- 
gency situation, the Secretary was interested in avoiding unneces- 
sary rewriting of Order provisions for a temporary, 2-month 
amendment. If the Secretary had expressly created a new Class 
ITI(A), as proposed, 11 sections of the Order, where classes of manu- 
factured products are named, would have had to be rewritten to 
refer to Class III(A), viz., 7 CFR § 1033.12, .14, .15, .27, .41, .43, .46, 
.51, .56, .57, .60. 

If there were any doubt as to the correctness of the inference 
that the form of the Secretary’s action was dictated solely by ad- 
ministrative convenience, or if the matter were challenged by peti- 
tioner, I would remand the proceeding to the Secretary for the pur- 
pose of expanding his findings to explain the form of his action (see 
§ III, below). But there is no doubt as to the matter, and the Secre- 
tary’s action was accepted by petitioner, respondent and the ALJ 
as a price classification action. As stated by the ALJ (Initial Deci- 
sion at 23-24): 


At any rate, respondent has not attempted to justify the 
Secretary’s action in terms of the credit being a lawful dif- 
ferential. 


Instead, respondent would justify the amendatory action 
as price classification couched in other terms for the sake 
of administrative convenience. Both petitioner and re- 
spondent premise their positions on this construction of 
the Secretary’s action. 

Each stresses evidence in the record which supports a reduction 
of the Order 33 price for the lowest use classification. Their shared 
premise finds supportin testimony by the representatives of both 
MMI and Defiance Milk Products Company that surplus milk could 
be purchased at less than the Order 33 Class III price and, even 
though there was contrary evidence indicating that a 40 cent re- 
duction in the Class III price would reduce it below the prevalent 
price for surplus milk, it was within the Secretary’s power to 
reduce the minimum price for the lowest use classification on the 
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basis of such record evidence. It therefore must be concluded that 
the consequent price reduction was supported by substantial evi- 
dence. But once the Secretary decided to establish a lower mini- 
mum price on the basis of such evidence, he was not free to remove 
evaporated whole milk from that price classification without a 
sound, stated economic justification, cognizable under the Act, that 
accords with the evidence of record.® 

Accordingly, the validity of the Secretary’s action should be de- 
termined by considering the Secretary’s action as classifying milk 
used to produce butter, nonfat dry milk and cheese (except cottage 
cheese and cottage cheese curd) in a separate class (for conven- 
ience, referred to as Class III(A)) priced 40¢ below the Class III 
price. 

As a final word in support of this position, § 8c(5)(A) does not 
limit the Secretary in how to write an order provision classifying 
milk and pricing it uniformly. In the present case, involving an ex- 
tremely short period in which an emergency amendment was to be 
effective, nothing in § 8c(5(A) prevented the Secretary from classi- 
fying milk used to produce butter, nonfat dry milk and cheese (not 
including cottage cheese and cottage cheese curd) separately, utiliz- 
ing the form of a temporary subtraction from handlers’ net pool ob- 
ligations.® 


8 As shown in §II, below, the ALJ’s concluding sentence misconceives what the 
Secretary did. The Secretary did not remove evaporated milk from the temporary, 
new Class III(A). He failed to include evaporated milk in the temporary, new Class 
III(A). Hence the issues as to evaporated milk are whether substantial evidence at 
the rulemaking hearing supports including evaporated milk in the temporary, new 
Class ITI(A), and if so, was it arbitrary, capricious or an abuse of discretion to fail to 
include evaporated milk in the temporary, new Class ITI(A). 

® Since the Secretary’s temporary action here was, in effect, merely a classifica- 
tion of milk according to its use value, based on the temporarily reduced value of 
milk used for butter, nonfat dry milk and cheese (except cottage cheese and cottage 
cheese curd), it was not, as suggested by the ALJ, “‘a special differential of the very 
sort that was rejected in Brannan v. Stark, supra” (Initial Decision at 25). Brannan 
v. Stark, 342 U.S. 451 (1952), which I helped brief, involved special payments made 
only to cooperatives. The temporary, new Class III(A) price, on the other hand, ap- 
plied uniformly to all handlers, whether cooperative or propietary (non-cooperative). 
(In Grant v. Benson, 229 F.2d 765, 766-72 (D.C. Cir.), cert. denied, 350 U.S. 1015 
(1956), which I also helped brief, special payments made only to cooperatives were 
upheld under § 8c(7(D) of the Act.) If further statutory support for the Secretary’s 
action here were required, other than the classification authority in § 8c(5)A), reli- 
ance could be placed on the incidental and necessary provisions of 7 U.S.C. 
§ 608c(7XD), quoted above in this section. In Smyser v. Block, 580 F. Supp. 1397, 
1398-1404 (M.D. Pa. 1984), appeal docketed, No. 84-5297 (8d Cir. Apr. 30, 1984), the 
court held that a temporary transportation credit paid to handlers under Order No. 
60, to alleviate the same type of emergency surplus problem as is involved here, was 
authorized by § 8c(7(D) of the Act, was not an impermissible handler differential, 
and was consistent with the requirements of uniformity as to handlers in § 8c(5). 
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Although substantial evidence at the rulemaking hearing sup- 
ports the Secretary’s temporary, 2-month classification action, inso- 
far as it relates to butter, nonfat dry milk and cheese (except cot- 
tage cheese and cottage cheese curd) (Findings 8, 9), it should be 
recognized that there was strong evidence to the contrary, as to 
these products. As the Secretary recognizes in his decision, a coop- 
erative witness testified that the proposed Class III(A) “would 
cause a severe misalignment of prices among Federal order mar- 
kets and between order and non-order manufacturing operations” 
and “put non-order and other order manufacturers at a competi- 
tive disadvantage in selling on the national market for butter, 
nonfat dry milk and cheese” (48 Fed. Reg. 22,313, 22,314 (1983)). 

Another cooperative witness testified that the “proposals are a 
drastic departure from the long established policy of uniform clas- 
sification among the various Federal orders” (id. at 22,315). The 
witness— 


pointed out that the market for butter, nonfat dry milk 
and cheese is a national market and questioned why man- 
ufacturers of these products in the Midwest and Northeast 
areas of the United States should have to pay the produc- 


ers more for milk being used to produce these products 
than manufacturers using Order 33 or Order 36 milk (id.). 


The evidence and arguments in opposition to the proposed Class 
III(A) price reduction undoubtedly would have been given greater 
weight by the Secretary if the proposed amendment were not to be 
in effect for only a very short period. The objections raised were 
quite serious. The Class III(A) proposal did not provide perfect 
equity on either a local or a national basis. 

For example, it was quite possible that a particular handler 
under Order No. 33 might get the benefit of the price reduction, by 
using milk for butter, nonfat dry milk or cheese (except cottage 
cheese and cottage cheese curd), without incurring any extra cost 
incident to hauling milk to another plant or selling it to a nonpool 
handler. The price reduction would be a pure windfall to such a 
handler, resulting in the problems referred to by opponents of the 
proposal. 

However, since substantial evidence demonstrated that milk used 
to produce butter, nonfat dry milk and cheese (except cottage 
cheese and cottage cheese curd) would temporarily have reduced 
value (because of expected hauling costs and lower prices to be re- 
ceived from nonpool plants) to MMI, whose members produced 77% 
of all the milk marketed under the Order, and to other handlers 
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similarly situated, the Secretary resolved the matter of the propos- 
al. His action was in accordance with law. 

It has been recognized that absolute equality and complete 
equity is not required in Federal Milk Marketing Orders. As stated 
in United States v. Mills, 315 F.2d 828, 838 (4th Cir.), cert. denied, 
374 US. 832, 375 U.S. 819 (1963): 


After all, the Secretary must look at the area with a 
wide and comprehensive perspective. He has before him 
the entire output of milk in the area, and he must search 
for the best ways and means for its disposition. Aware of 
the annual consumption and distribution of fluid milk, he 
must arrange to channel the residue into outlets the most 
advantageous to the producer and consumer. He fashions 
his order accordingly. Of course, there may be some result- 
ant damage to a handler or producer in the enforcement of 
the Act but this lack of perfection does not destroy the va- 
lidity of the Order. The constitutionality of the Act is no 
longer questionable. United States v. Rock Royal Co-op., 
supra, 307 U.S. 538, 568-581, 59 S.Ct. 9938, 83 L.Ed. 1446. 
Absolute equality is not demanded to sustain the operation 
of the Order. If the Secretary cannot “produce complete 
equality, for the variables are too numerous”, “he fulfills 
his role when he makes a reasoned” Order. Mitchell v. 
Budd, 350 U.S. 473, 480, 76 S.Ct. 527, 531-532, 100 L.Ed. 
565 (1956).1° 


A fortiori, absolute equality and complete equity are not required 
when the Secretary promulgates a temporary, 2-month amendment 
to solve an emergency situation. 

In addition, it has been recognized that reviewing authorities 
should give particular weight to administrative expertise in the 
field of milk marketing, in view of the complexities of the “milk 
problem.” As stated in Blair v. Freeman, 370 F.2d 229, 282 (D.C. 
Cir. 1966): 


A court’s deference to administrative expertise rises to 
zenith in connection with the intricate complex of regula- 
tion of milk marketing. Any court is chary lest its disar- 
rangement of such a regulatory equilibrium reflect lack of 


10 Accord Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 319-20 (8d Cir. 1968), cert. 
denied, 394 U.S. 929 (1969); and see Dairymen’s League Coop. Ass’n v. Brannan, 173 
F.2d 57, 66 (2d Cir.), cert. denied, 338 U.S. 825 (1949). 
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judicial comprehension more than lack of executive au- 
thority.!} 


II. Substantial Evidence Does Not Support Inclusion of Evaporated Milk in Class 
III(A), But Even if it Did, the Secretary’s Failure to Include Evaporated Milk 
Was Not Arbitrary, Capricious or an Abuse of Discretion. 

Federal Milk Orders and amendments to Orders are required to 
be based on evidence adduced at a formal rulemaking hearing. The 

Act provides (7 U.S.C. § 608c(3), (4), (17)): 


(3) Notice and hearing 


Whenever the Secretary of Agriculture has reason to be- 
lieve that the issuance of an order will tend to effectuate 
the declared policy of this chapter with respect to any 
commodity or product thereof specified in subsection (2) of 
this section, he shall give due notice of and an opportunity 
for a hearing upon a proposed order. 


(4) Finding and issuance of order 


After such notice and opportunity for hearing, the Secre- 
tary of Agriculture shall issue an order if he finds, and 
sets forth in such order, upon the evidence introduced at 
such hearing (in addition to such other findings as may be 
specifically required by this section) that the issuance of 
such order and all of the terms and conditions thereof will 
tend to effectuate the declared policy of this chapter with 
respect to such commodity. 


* * * * * 


(17) Provisions applicable to amendments 


The provisions of this section and section 608d of this 
title applicable to orders shall be applicable to amend- 
ments to orders: Provided, That notice of a hearing upon a 
proposed amendment to any order issued pursuant to this 
section, given not less than three days prior to the date 
fixed for such hearing, shall be deemed due notice there- 
"a 


Prior to the temporary, amendatory action involved here, evaporat- 
ed milk and 17 other products, including butter, nonfat dry milk 
and cheese (except cottage cheese and cottage cheese curd), were in 


11 See, also Queensboro Farms Prods., Inc. v. Wickard, 137 F.2d 969, 980 (2d Cir. 
1948). 
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Class III, priced at the basic formula(Minnesota-Wisconsin) manu- 
facturing price for the month (Findings 6, 7). No challenge is made 
by petitioner of the inclusion, prior to the temporary, amendatory 
action involved here, of evaporated milk in Class III, or of the price 
applicable to Class III. Hence it is conclusively presumed, for the 
purposes of this proceeding, that prior to the temporary, amendato- 
ry action involved here, substantial evidence supported the existing 
classification and pricing provisions applicable to evaporated milk. 
See United States v. Rock Royal Co-op, Inc., 307 U.S. 533, 567-68 
(1939); Pacific States Box & Basket Co. v. White, 296 U.S. 176, 185 
(1935); Borden’s Farm Prods. Co. v. Baldwin, 293 U.S. 194, 209 
(1934). 

As shown in §I, supra, substantial evidence at the emergency 
rulemaking hearing supported the creation of a temporary, new 
Class III(A) for milk used to produce butter, nonfat dry milk and 
cheese (except cottage cheese and cottage cheese curd), and tempo- 
rary pricing of such milk 40¢ below the Class III price. For the Sec- 
retary to have included evaporated milk (or any of the other 14 
products remaining in Class IIT) in the new Class ITI(A), substantial 
evidence would have had to support the inclusion of evaporated 
milk in the new Class ITI(A). 

The ALJ erroneously searched the record to determine whether 


substantial evidence supported the reclassification of milk used to 
produce evaporated milk into a higher classification (Initial Deci- 
sion at 24-28). But the Secretary did not reclassify milk used to 
produce evaporated milk into a higher classification. He left it 
where it was (in Class III), and where it belonged, until proven oth- 
erwise. 


Petitioner erroneously relies on dicta in Jn re Babcock Dairy Co. 
of Ohio, 35 Agric. Dec. 431, 442 (1976), remanded sub nom. Ameri- 
can Dairy of Evansville, Inc. v. Bergland, 627 F.2d 1252 (D.C. Cir. 
1980), for support for its views that substantial evidence must sup- 
port the exclusion of evaporated milk from the new Class ITI(A) 
(whereas the proper test is whether substantial evidence supports 
the inclusion of evaporated milk in the new Class ITI(A)). But the 
dicta in Babcock is not in point. 

Babcock involved a situation where the Secretary amended a 
number of orders that previously had only two classes, Class I and 
Class II, and divided the surplus classification into a new Class II 
and a new Class III. Prior to the amendatory action, handlers were 
given past notice of the actual level of the surplus price (then Class 
II), i.e, they did not know the price until after they manufactured 
the milk. One proposal at the rulemaking hearing was to give ad- 
vance notice for the new Class II products. The Secretary rejected 
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that proposal and continued to give past notice of the exact level of 
the new Class II and the new Class III prices. 

In Babcock, after holding that the Secretary’s decision to contin- 
ue to give handlers past notice as to the level of the new Class II 
prices was not supported by adequate findings (85 Agric. Dec. at 
436-41), the Judicial Officer indicated (in dicta) that the Secretary’s 
new rulemaking findings as to past notice for the new Class II 
price would have to be supported by substantial evidence. The Judi- 
cial Officer stated (85 Agric. Dec. at 442): 


The evidence in the rulemaking records is particularly 
important since I disagree with respondent’s contention 
that evidence in the rulemaking records is not required to 
support the Assistant Secretary’s determination to contin- 
ue to give past notice of the Class II price. Respondent 
relies on Jn re Abbotts Dairies, 32 Agriculture Decisions 
318, 378-388 (1973), appeal pending [rev’d, 389 F. Supp. 1 
(E.D. Pa. 1975), reconsideration denied, 421 F. Supp. 415 
(E.D. Pa. 1976), aff'd mem., 559 F.2d 1207 (8d Cir. 1977), re- 
manded, 438 F. Supp. 629 (E.D. Pa. 1977), rev'd and re- 
manded, 584 F.2d 12 (8d Cir. 1978)], which holds that a de- 
cision to refuse to adopt a proposed amendment—as distin- 
guished from promulgating an amendment—need not be 
supported by substantial evidence. But that doctrine is not 
applicable here because the Assistant Secretary made sig- 
nificant changes in the products included in the present 
Class II. Class II was changed to such an extent that it 
would require a new determination, based on substantial 
evidence, to support past notice for the new Class II prod- 
ucts.}2 


If the Babcock dicta were relevant at all here, it would suggest that 
since an amendment was promulgated creating a new Class III(A), 
substantial evidence would have to support the inclusion of each 
product in the new Class ITI(A). 

The Secretary declined to adopt petitioner’s proposal to tempo- 
rarily reduce the price of milk used for evaporated milk (and other 
uses) because the record lacked substantial evidence of economic 
circumstances necessary to justify such regulatory action. “[TJhere 
was no demonstration on the record that handlers incur losses in 
marketing milk for such uses.” 48 Fed. Reg. 22,318, 22,316 (1983). 


12 The rationale and evidence supporting past notice applied to the products in- 
cluded in the new Class III. There was little or no support in the record or findings 
for past notice as to the new Class II products. (35 Agric. Dec. at 435-39). 
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Petitioner failed to prove that it expected the same type of losses 
for (and temporarily reduced value of) milk used to make evaporat- 
ed milk, due to the 1983 surplus situation, as was shown by MMI 
as to milk to be used for butter, nonfat dry milk and cheese (except 
cottage cheese and cottage cheese curd). Without substantial evi- 
dence similar to that supporting the temporary price reduction pro- 
mulgated, the Secretary could not, within the limits set by § 8c(4) 
and (17) of the Act, amend the Order to temporarily reduce the 
price of milk used to make evaporated milk. 

In contrast to MMI’s evidence showing temporarily reduced 
value of milk to be used for butter, nonfat dry milk and cheese 
(except cottage cheese and cottage cheese curd) because of expected 
hauling costs and below-order price losses resulting from the un- 
usual surplus situation, which prompted the temporary amend- 
ment, petitioner’s testimony at the rulemaking hearing established 
a different type of financial disadvantage which was not attributa- 
ble to the emergency surplus situation. 

Petitioner testified that its financial disadvantage stemmed from 
its status as a plant buying Grade A milk competing with nonregu- 
lated plants using cheaper, Grade B milk (Tr. 172, 175). This com- 
petitive situation existed prior to the surplus emergency in the 
market and was not caused by the increase in surplus milk. 

Furthermore, petitioner did not testify that it was committed in 
the spring of 1983 or even contemplating taking on more milk than 
it could use in its own plant. Specifically, petitioner did not testify 
that it expected to incur hauling costs or below-order price losses in 
selling surplus milk to other plants in the spring of 1983. 

Not only was petitioner not faced with selling milk to other 
plants at a loss, but petitioner was not even committed to helping 
to clear the market by taking on more milk in the spring of 1983. 
Petitioner testified that it would not take on more milk at current 
prices and would merely consider taking it on if the price were re- 
duced. Given the fact that petitioner’s purchases of surplus milk 
had continued to decline in the spring of 1982 when non-Order 33 
milk was available at substantially less than the Class III price (Tr. 
169-70, 183), petitioner’s testimony that it would consider buying 
more Order 33 milk in the 1983 flush season if it were entitled to a 
lower Order price was not persuasive. 

In summary, the rulemaking record revealed three points which 
differentiated petitioner’s situation from that faced by handlers 
forced to sell the majority of the 1983 spring surplus milk to non- 
pool butter, nonfat dry milk and cheese plants: 
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1. Petitioner did not demonstrate that it would incur 
extra hauling costs and below-order sale price losses to get 
rid of extra surplus in the 1983 season; 


2. Despite its alleged good intentions, petitioner was not 
committed to taking on any extra surplus in 1983; and 


3. The financial disadvantage to which petitioner testi- 
fied, resulting from competing with non-regulated plants, 
existed at all times and was not caused by the extra sur- 
plus situation. 


As the record does not indicate that petitioner would incur the 
same losses as the other proprietary and cooperative handlers bal- 
ancing their own supplies who would bear the brunt of disposing of 
the excess surplus in 1983 for use in butter, nonfat dry milk and 
cheese (except cottage cheese and cottage cheese curd), it was rea- 
sonable for the Secretary to promulgate a temporary amendment 
whichdid not include evaporated milk (as well as other milk uses) 
from temporary price relief aimed at ameliorating those specific 
losses attributable to the particular problem of extra surplus dis- 
posal. 

The ALJ ruled, however, that evaporated milk must be priced 


the same as butter, nonfat dry milk and cheese (except cottage 
cheese and cottage cheese curd) even during the temporary emer- 
gency because (slip op. at 25-28): 


1. It was a primary outlet for seasonal surplus milk; 


2. It had always been priced the same as those uses and 
should continue to be so because of the interchangeable 
uses of the products; 


3. The proponent cooperative did not oppose petitioner’s 
proposal if petitioner could “make a case for themselves”; 
and 


4. If the price of milk for evaporation were reduced, peti- 
tioner could buy and process more milk and, thus, help 
clear the market. 


As to the first reason, there is no solid, factual basis in the record 
for the ALJ’s finding that evaporation is a primary outlet for the 
spring surplus in the market. As to the others, they do not compel 
the Secretary to include evaporated milk in the reduced class 
during the temporary, 2-month emergency period. 

At the rulemaking hearing, MMI showed in its statistics and tes- 
timony that most surplus Class III milk in Order No. 33 goes into 
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butter, nonfat dry milk and cheese (except cottage cheese and cot- 
tage cheese curd) (Tr. 58-63; Ex. 8, table 5; Ex. 5, table 3). For ex- 
ample, in the spring of 1982, 87% of the Class III milk in Order No. 
33 went into those products (Finding 8 n.6). There was also evi- 
dence that milk going into these uses had increased substantially 
(Tr. 60-61; Ex. 5, table 3; Ex. 8). For example, milk going into these 
uses under Order No. 33 from November 1982 through January 
1983 increased 34.7% compared to the same 3 months a year before 
(Finding 8(d)). MMI testified that it would be forced to sell the 
surge in 1983 spring surplus for such uses at a loss and backed this 
up with estimates of the extra milk to be handled, the anticipated 
hauling costs and the estimated cut in price it would be forced to 
accept from nonpool plants (Tr. 64-69; Ex. 8, table 10). 

MMI also testified that some of its own plants manufacture sub- 
stantial quantities of products other than butter, nonfat dry milk 
and cheese (except cottage cheese and cottage cheese curd), and 
that it had a substantial part of the condensed milk business (Tr. 
128, 150-51). Nonetheless, MMI testified that such milk uses were 
not included in the proposal because, comparatively, they were not 
primary outlets for the expected surplus supply (Tr. 162-63). 

On the other hand, neither petitioner nor anyone else testified 
that evaporated milk was a primary outlet for surplus milk in 
Order No. 33. The ALJ based his finding that evaporated milk was 
a primary surplus outlet partially on testimony by MMI that evap- 
orated and condensed milk are a “significant” outlet for Grade B 
surplus (Initial Decision at 25-26; citing Tr. 162-63).1* However, 
this testimony by MMI is irrelevant to the real issue of which uses 
presented the primary surplus outlets for Grade A milk, which is 
the only milk regulated under the Federal Milk Order system. 
Grade B milk is not priced or regulated in Order No. 33, and is not 
part of the statistical exhibits of surplus amounts and uses made a 
part of the rulemaking record. Petitioner’s plant, at the time of the 


13 Petitioner contends that the MMI witness meant to refer to Grade A milk, 
rather than to Grade B (Brief in Opposition to Respondent’s Appeal at 19-20). And 
petitioner attaches an affidavit by the attorney for a handler at the hearing who 
asked the question stating that he believes the MMI witness understood the ques- 
tion to relate to Grade A milk, even though the transcript shows “Grade B.” Howev- 
er, on the two pages immediately before the testimony in question, the questions 
and answers refer to “Grade B” milk 13 times (Tr. 160-61). This lends support to 
reading the testimony in question as it appears in the official transcript. But in any 
event, the rules of practice provide for the ALJ who conducts the rulemaking hear- 
ing to certify the rulemaking record (7 CFR § 900.10), which he did here. In fact, the 
ALJ listed three pages of corrections to the rulemaking record, including a correc- 
tion on page 161. But he made no correction on pages 162 or 163, involved here. 
Hence, petitioner’s challenge to the accuracy of the record must fail. 
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rulemaking hearing, used only Grade A milk (Tr. 170). MMI re- 
ceived only Grade A milk at its plants (Tr. 160-61). The fact cited 
by the ALJ that evaporated plants are a significant outlet for 
Grade B surplus was, therefore, irrelevant to the Secretary’s in- 
quiry into which uses of milk regulated under the Order, i.e., 
Grade A, were adversely affected by and would be the primary out- 
lets for the extra milk surplus expected within the Order 33 
system. 

The ALJ also bases his finding that evaporated milk was a pri- 
mary surplus milk outlet on petitioner’s testimony that, historical- 
ly, its “highest purchase months have been the Spring flush 
months” (Initial Decision at 26; citing Tr. 169, 179). However, this 
testimony is quoted out of context. Other portions of petitioner’s 
testimony make it clear that petitioner was not referring to the 
recent past in that statement. Petitioner admitted that, in recent 
years, at the “present price” (i.e., without the proposed price reduc- 
tion), petitioner was buying less in the spring flush period, because 
its sales were low then and it could not afford to carry inventory 
over to its peak sales period of November and December (Tr. 169- 
70, 179). Petitioner’s reference to this admission in its rulemaking 
brief bolsters this interpretation of petitioner’s testimony on this 
point. Specifically, in the Proposed Findings and Brief Submitted 
on Behalf of Defiance Milk Products Company, Docket No. A0-166- 
A51, A0-179-A46, at 2, petitioner states: 


7. The largest sales period for evaporated milk products 
is in November and December. In recent years, the costs of 
carrying inventory and the price of milk has made it un- 
economical for Defiance to inventory, for sale in November 
and December, products made from the abundant milk 
supplies in the spring flush. (Tr. 169-70) 


Furthermore, petitioner’s witness stated that petitioner had al- 
ready refused to accept any extra loads of milk in the spring of 
1983 and would not be available as an outlet for the surge in sur- 
plus in 1983 if it did not get the benefit of the proposed temporary 
price cut (Tr. 173-74, 176-77). Specifically, petitioner testified on 
cross-examination as follows (Tr. 173-74, 176-77): 


Q You state that this flush would intend to build up a 
smaller inventory than you have had in previous years; is 
that correct or did I misunderstand. 


A The inventory depends on what we can buy milk for. 


Q So that if the price remains at the M-W or the Class 
3 level and your competitor finds milk for $1.50 below 
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that, you will not inventory as much as you might if you 
got the 40¢ reduction in the 3A price? 


A That’s right. 


Q And you have manufacturing capacity that is avail- 
able to suppliers of the Order 33 and 36 area if the Secre- 
tary adopted the decision for reduction for the Class 3 
price on condensed and evaporated milk in addition to 
other products? 


A Well, it certainly would have some bearing on our 
inventory. 


Q Do you have capacity available for other suppliers of 
milk; in other words—— 


A (Interposing) Yes. 


Q_ In other words, if MMI had a load of milk that was 
available to you at the Class 3A price, you would seriously 
consider adding to your inventory or expanding your man- 
ufacturing process and take that load of milk if the price 
was reduced? 


A If the price were right, yes. 


Q If the price remained at the present level, that milk 
might have to go to Wisconsin? 


A That, I couldn’t tell you. 


* * * * * * * 


Q Mr. Speiser, has your company ever been approached 
in or during the flush season to take extra loads of milk 
from sources you don’t normally buy from? 


A Yes, sir. 


Q Have you taken the milk? 


A Yes, sir, when we could handle it. 


Q Have you been approached this year with respect to 
the coming months? 


A Yes, sir we have. 


Q Have you indicated whether or not you would take 
that milk? 
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No, sir, we have not. 


A 
Q You have not offered to take it? 
A 


No, sir. 


Q But would you consider taking it at 40, the lower 
price, is that it? 


A We would consider it. 


Evidence that (1) a majority of the problematic 1983 surplus surge 
would be used to make butter, nonfat dry milk and cheese (except 
cottage cheese and cottage cheese curd), (2) petitioner had cut back 
on spring purchases of surplus milk in recent years, and (3) peti- 
tioner’s plant would not be available to take any extra milk in 1983 
without price relief, and would only “consider” whether to take it 
even with price relief, amply supports the Secretary’s finding that 
butter, nonfat dry milk and cheese (except cottage cheese and cot- 
tage cheese curd) were the primary outlets for the temporary surge 
in Grade A surplus, and that evaporated milk was not. 

The fact that milk used for evaporated milk had always been 
priced the same as milk used for butter, nonfat dry milk and 
cheese (except cottage cheese and cottage cheese curd) is a weighty, 
relevant circumstance in considering the long-range classification 
of the products. If any long-term change were to be made, consider- 
ation would have to be given to the historical relationship, and the 
reasons for the historical relationship. But the historical relation- 
ship is entitled to zero weight in considering how to deal with a 
temporary, 2-month emergency situation that substantially reduced 
the value of milk used for butter, nonfat dry milk and cheese 
(except cottage cheese and cottage cheese curd), but not for evapo- 
rated milk. 

Similarly, the ALJ’s reliance (Initial Decision at 26) on petition- 
er’s testimony that evaporated milk is “interchangeable for many 
uses with non-fat dry milk” (Tr. 170) is misplaced when we are con- 
sidering a temporary, 2-month amendment. Furthermore, petition- 
er’s testimony that evaporated milk is interchangeable for many 
uses with nonfat dry milk is ambiguous. It is unclear whether peti- 
tioner was referring to handler or consumer use of the product. 
However, it is extremely unlikely that a product such as petition- 
er’s, packed in small, metal, hermetically sealed containers could 
be economically feasible or practicable for another handler to use 
in its operation in place of nonfat dry milk. Practically speaking, 
petitioner must have been referring to consumer use of the prod- 
uct. 





AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Volume 44 Number 1 


However, it is well-settled under the Act that the Secretary need 
not take ultimate consumer use of milk products into account 
when classifying milk in accordance with the form in which it is 
used. Queensboro Farms Prods., Inc. v. Wickard, 137 F.2d 969, 975- 
77 (2d Cir. 1943.) As classification in accordance with form of use 
may refer strictly to handler and not consumer use, it cannot be 
unlawful for the Secretary to classify handler milk uses differently 
even in the face of record evidence that consumer uses of the prod- 
ucts may be similar. 

The ALJ also relied on the fact that MMI did not oppose peti- 
tioner’s proposal if petitioner could “make a case for themselves” 
(Initial Decision at 27). However, the fact that MMI did not oppose 
the adoption of petitioner’s proposal at the rulemaking hearing, if 
petitioner could make a case for itself, does not add weight to the 
evidence presented in support of petitioner’s proposal. Petitioner 
still was required to make a case for itself, which it failed to do. 

The ALJ was further persuaded (Initial Decision at 27) by peti- 
tioner’s testimony that a price reduction would enable it to assist 
in clearing the market of flush milk supplies, because a reduced 
raw product cost would make petitioner more competitive and, 
thus, would “open up the possibility of additional use [by petition- 
er] of the present milk surplus in Order 33” (Tr. 171). This direct 
testimony must be weighed with the clarification adduced by cross- 
examination, quoted above, that petitioner would not take on extra 
surplus milk without price relief and would merely consider taking 
it on with price relief (Tr. 173-74, 176-77). Petitioner’s availability 
as an outlet for the 1983 surge in surplus was, thus, contingent and 
speculative. 

Nevertheless, even if the Secretary accepted petitioner’s direct 
testimony at face value, i.e., that it would help clear the market if 
its proposal were adopted, such evidence does not compel the Secre- 
tary to adopt the proposal when exercising his discretionary au- 
thority as to how best to deal with the temporary surplus problem 
in the market which the record evidence presented. “The existence 
of regulatory alternatives . . . is not cognizable on review” (In re 
Schepp’s Dairy, Inc., 35 Agric. Dec. 1477, 1498 (1976), aff'd, No. 76- 
1984 (D.D.C. Aug. 15, 1977), aff'd, 628 F.2d 11 (D.C. Cir. 1979)). As 
stated in Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 319 (8d Cir. 
1968), cert. denied, 394 U.S. 929 (1969): 


If there are alternatives to the Order as framed we are 
persuaded, as argued on behalf of the Secretary, that the 
wisdom of his choice of the alternatives is not cognizable 
in this proceeding. Only the legality of his choice is in 
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issue here. The fact that regulation may be achieved that 
is equally as efficacious for the purpose of the Act with 
less expense to Lewes does not render illegal the applica- 
tion of the Order to Lewes. 


Where alternative methods to administrative action are available, 
the responsibility for selecting the best means of achieving the stat- 
utory policy and the relationship between the remedy selected and 
such policy are peculiarly matters of administrative competence. JI- 
linois Cent. R.R. Co. v. Norfolk & W. Ry. Co., 385 U.S. 57, 69 (1966); 
Secretary of Agriculture v. Central Roig Ref. Co., 338 U.S. 604, 610- 
14 (1950); American Power & Light Co. v. SEC, 329, U.S. 90, 112 
(1946); In re Michaels Dairies, Inc., 33 Agric. Dec. 1663, 1701 (1974), 
aff'd, No. 22-75 (D.D.C. Aug. 21, 1975), printed in 34 Agric. Dec. 
1319, aff'd mem., 546 F.2d 1043 (D.C. Cir. Dec. 17, 1976). 

Consequently, this proceeding is not concerned with whether pe- 
titioner’s proposal presented a viable alternative for dealing with 
the temporary surplus problem, but with whether the regulatory 
solution chosen was in accordance with law. The Secretary chose to 
respond to the demonstrated change in market conditions by re- 
classifying, in effect, only those milk uses which were shown, 
unlike petitioner’s milk usage, to be unavoidably subject to specific, 
measurable devaluation factors as a result of the supply situation, 
and which uses would inevitably absorb most of the 1983 surge of 
surplus. That choice is not made unlawful by the mere existence of 
petitioner’s proposal as an alternative regulatory solution, even if 
one were to assume, arguendo, that the proposal were supported by 
substantial evidence. 

The ALJ further ruled that the Secretary’s decision in this 
matter represented “an arbitrary price classification in abuse of 
his discretionary powers” because the reclassification resulted in a 
price reduction for milk used in both storable and non-storable 
products, but excluded price relief for milk used in petitioner’s 
storable evaporated product (Initial Decision at 28). The ALJ’s rea- 
soning that products must be classified uniformly according to 
their storability ignores the history of Order No. 33, the reasoning 
of the Secretary’s amendment decision and the evidence on which 
that decision was based. 

Before the Order was temporarily amended, Class III included, 
inter alia, the following products which have varying capacities for 
storage: butter, nonfat dry milk, dry whole milk, dry whey, dry 
buttermilk, casein, cheese (except cottage cheese and cottage cheese 
curd), frozen cream, certain milk shake mixes, frozen desserts and 
mixes, dietary products and infant formulas in hermetically sealed 
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containers, evaporated milk, condensed milk, and skim milk. 7 CFR 
§ 1033.41(c(1). 

At the amendment hearing, none of the cooperative proponent’s 
testimony established the varying degrees of storage capacity of 
any milk uses or the need to treat storable manufactured milk uses 
differently than less storable manufactured uses. Petitioner re- 
ferred to the storability of its products when describing its products 
in its testimony (Tr. 169). However, petitioner did not advance in 
the reasons it gave at the hearing for its proposal that storable 
products should be classified and priced identically based on their 
degree of storability. In fact, at the hearing petitioner proposed 
that all Class III products (including ice cream and other less stor- 
able products) be included in the price relief (Tr. 170). This propos- 
al logically precluded any testimony on petitioner’s part that man- 
ufactured products should be classified on the basis of their degree 
of storability. 

At the time petitioner filed its post-hearing rulemaking brief, it 
had modified its proposal to include only evaporated and condensed 
milk (Proposed Findings and Brief Submitted on Behalf of Defiance 
Milk Products Company at 3). At that time, petitioner’s attorney 
argued for the first time that butter, nonfat milk and cheese had 


been singled out for price relief because they were products with a 
long shelf life. Jd. at 5. Petitioner’s attorney continued this line of 
argument in this § 8c(15A) proceeding (Proposed Findings and 
Brief Submitted on Behalf of Petitioner at 12-13). Petitioner’s anal- 
ysis of the importance of shelf life as a factor in the rulemaking 
decision is completely in error, and the ALJ’s reliance on that 
factor is unfounded. 


The rulemaking decision reveals that the shelf life of various 
products was not a relevant, determinative factor in deciding which 
products would be temporarily reclassified for 2 months of the 1983 
flush season. The decision focuses, rather, on the measurable 
amounts by which the value of surplus milk going to certain uses 
would be depressed (Finding 14). Nowhere does the decision focus 
on the comparable storage capacity of manufactured products vis a 
vis each other (which was not even established at the rulemaking 
hearing). 

The use of the word “storable” in the amendment decision with 
respect to the products being reclassified is merely a descriptive 
characterization; i.e., Class III products like butter, nonfat dry milk 
and cheese (including soft cheeses like provolone) are more storable 
than fluid milk. For example, when the decision states that the 
“surplus milk is processed into storable manufactured dairy prod- 
ucts, primarily butter, nonfat dry milk and cheese” (48 Fed. Reg. 
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22,318, 22,315 (1983)), the use of “storable” is merely descriptive. 
The fact that storability was not a criterion for determining the 
products to be included in the price relief is conclusively estab- 
lished by the Secretary’s statement that the price reduction “does 
not apply to some storable products such as canned milk and 
blends of margarine and butter, for which there was no demonstra- 
tion on the record that handlers incur losses in marketing milk for 
such uses” (48 Fed. Reg. 22,313, 22,316 (1983)). 

As a result of the rulemaking proceeding, some Class III products 
were temporarily reclassified and some were not depending on the 
evidence as to the temporarily reduced value of milk for certain 
uses resulting from the extreme surplus situation. The products 
given the price break included both very storable products like 
nonfat dry milk and less storable products like soft cheese. Also, 
the classification of products remaining in Class III included very 
storable products like evaporated and condensed milk and less stor- 
able products like ice cream. How products were classified depend- 
ed on economic evidence relating to the value of milk used in cer- 
tain forms rather than on evidence as to comparable storage capac- 
ity. 

The only point in the rulemaking decision where storage capac- 
ity is discussed in a substantive fashion is where the Secretary is 
responding to opposition arguments that the reclassification would 
disrupt finished product markets (48 Fed. Reg. 22,313, 22,316 
(1983)). The Secretary’s reasoning in rejecting such opposition in- 
cludes, inter alia, a reference to the storable nature of the reclassi- 
fied products, a factor which would tend to prevent an immediate 
dumping of the reclasified products in the finished product market. 
Id.1* This reasoning does not suggest that storage capacity was a 
decisive factor in determining which uses should be reclassified 
since the very next sentence in the rulemaking decision refers to 
the exclusion of certain storable products for lack of substantial 
evidence. Jd. 

In summary, the ALJ erred in accepting petitioner’s argument 
that storability was a significant factor in the rulemaking decision, 
and that the exclusion of a very storable product like evaporated 
milk from the temporary reclassification was, thus, arbitrary. The 


14 The Secretary also explains that the effects on the finished product market 
would be minimized by limiting the price relief “to only the amount of the extraor- 
dinary losses incurred” (id.). Furthermore, the Secretary explains that the finished 
products are “essentially floored in effect at the levels established under the dairy 
price support program” (id.). As MMI testified, irrespective of manufacturing costs, 
its sales price would be the price established under the price support program (Tr. 
67-68). 
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record and decision clearly demonstrate that the temporary reclas- 
sification was applied only to those uses shown to be the primary 
outlets for the expected surge in surplus, since milk for those uses 
was temporarily reduced in value. The ALJ erred in allowing peti- 
tioner to interject a factor which was not relevant to the Secre- 
tary’s decision and, thus, cannot be used after the fact to find the 
decision arbitrary. Since there is no requirement in the Act or in 
reason that the Secretary classify milk uses identically according 
to their degree of storability, there is no basis for finding that a 
classification not based on such a factor is arbitrary. 

Finally, petitioner relies on evidence adduced at the § 8c(15)(A) 
hearing in this proceeding that was not before the Secretary in his 
rulemaking capacity (Brief of Defiance Milk Products Company in 
Opposition to Respondent’s Appeal Petition at 4 n.3, 7, 15 n.6, 18 
n.7, 22 n.11). It is well-settled that such evidence cannot be consid- 
ered here. As stated in Jn re Michaels Dairies, Inc., 33 Agric. Dec. 
1663, 1727 (1974), aff'd, No. 22-75 (D.D.C. Aug. 21, 1975), printed in 
34 Agric. Dec. 1319, aff'd mem., 1546 F.2d 1043 (D.C. Cir. Dec. 17, 
1976): 


Second, the Order must stand or fall upon the basis of 
the evidence before the Secretary adduced during the pro- 
mulgation proceedings. Additional facts presented in the 
8c(15(A) proceeding are not relevant to the substantial evi- 
dence issue. “To allow evidence [in the 8c(15)(A) proceeding 
not presented in the promulgation proceeding] would be to 
reopen, rather than to judge, the promulgation proceed- 
ing.” United States v. Mills, supra, 315 F.2d 829, 836 (C.A. 
4). Accord: Dairymen’s League Cooperative Ass’n v. Bran- 
nan, 173 F.2d 57, 66 (C.A. 2), certiorari denied, 338 U.S. 
825; In re Terrace Park Dairy, 12 Agriculture Decisions 
1383, 1396-1397 (1953); Sprague Dairy Co. v. Anderson, 6 
Agriculture Decisions 729 (N.D. IIl.). See, also, Acme Fast 
Freight, Inc. v. United States, 154 F. Supp. 239, 241 (S.D. 
N.Y.). 


For the foregoing reasons, substantial evidence did not support in- 
cluding evaporated milk in the temporary, new Class III(A), but 
even if it did, it would not have been arbitrary, capricious or an 
abuse of discretion for the Secretary to choose the regulatory alter- 
native which he chose to solve the temporary problem presented by 
the extraordinary spring surge of milk in 1983. 
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III. If the Secretary’s Temporary Rulemaking Action Were Found Unlawful, the 
Proper Course Would Be to Remand the Matter to the Secretary for Lawful 
Action. 

After concluding that it was unlawful for the Secretary to refuse 
to adopt petitioner’s proposal, the ALJ ruled (Initial Decision at 
28): 


The result of the Secretary’s action was that petitioner 
was required to pay 40 cents per hundredweight more for 
producer milk than its competitors marketing other Class 
III products. The proper remedy in such circumstances is 
for the Market Administrator of Order 33 to reimburse pe- 
titioner the amount of this overcharge. 


In the first place, petitioner was not required to pay more for milk 
than its competitors making evaporated milk or any of the other 14 
products remaining in Class III. Only handlers making butter, 
nonfat dry milk and cheese (except cottage cheese and cottage 
cheese curd) benefited from the temporary price reduction. All han- 
dlers of the 15 products remaining in Class III, including other 
handlers making evaporated milk, continued to pay the same basic 
formula price previously set by a valid rulemaking proceeding. 

But even if the Secretary’s rulemaking action were held to be 
unlawful, the proper course would be to remand the proceeding to 
the Secretary to determine in his legislative capacity the appropri- 
ate action to be taken, which might or might not result in any pay- 
ment to petitioner. 

If, for example, the Secretary’s temporary rulemaking action 
were held unlawful because the Secretary failed to explain in his 
rulemaking decision that he was actually reclassifying milk used to 
produce butter, nonfat dry milk and cheese (except cottage cheese 
and cottage cheese curd) in a new Class III(A), priced 40¢ less than 
the basic formula price applicable to Class III, the obvious remedy 
would be for the Secretary to amend his findings and conclusions, 
which would eliminate the illegality. 

If, on the other hand, it were held (i) that substantial evidence 
does not support putting butter, nonfat dry milk and cheese (except 
cottage cheese and cottage cheese curd) in the temporary, new 
Class ITI(A), or (ii) that it is unlawful to include butter, nonfat dry 
milk and cheese (except cottage cheese and cottage cheese curd) in 
the temporary, new Class III(A) without also including evaporated 
milk, the Secretary might (a) want to hold a new hearing to deter- 
mine nunc pro tunc what temporary action should have been taken 
(which could take anyone of numerous forms), (b) acquiesce in the 
determination of illegality and annul the temporary rulemaking 
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action as to all handlers, or (c) include evaporated milk (and per- 
haps other products) in the temporary, new Class III(A). There 
would be no basis for binding the Secretary to take only one action, 
viz., include evaporated milk, but none of the other 14 products 
that would remain in Class III, in the new Class ITI(A). 

Where it has been administratively determined that the Secre- 
tary’s rulemaking action is unlawful, it has been the practice in 
this Department for more than 40 years to remand the proceeding 
to the Secretary, rather than for the ALJs or the Judicial Officer 
to take corrective rulemaking action. See, e.g., In re Borden, Inc., 37 
Agric. Dec. 987, 997-1000 (1978), remanded, 38 Agric. Dec. 1061 
(1979), dismissed per settlement agreement, 40 Agric. Dec. 1711 
(1979); In re The Babcock Dairy Co. of Ohio, 35 Agric. Dec. 431, 444- 
46 (1976), remanded sub nom. American Dairy of Evansville, Inc. v. 
Bergland, 627 F.2d 1252, 1261-62 (D.C. Cir. 1980) (remanding case 
to the Secretary to issue new provisions supportable on the record 
or to hold a new hearing on the issue, at the Secretary’s discretion, 
while granting petitioner prospective relief in the interim). 

Even during the period prior to 1980, when the delegation of au- 
thority to the Judicial Officer included authority to perform “any 
regulatory function” (7 CFR § 2.35 (1979)), which is not now in the 
Judicial Officer’s delegation of authority (7 CFR § 2.35 (1984)), in 
actual practice, the Judicial Officer always refrained from exercis- 
ing any rulemaking function. Flavin, “The Functions of the Judi- 
cial Officer, USDA,” in 26 Geo. Wash. L. Rev. 277, 278 n.9 (1958) 
(written by the Department’s Judicial Officer from 1942 to 1972). 

In similar situations, courts also frequently remand proceedings 
for further administrative consideration. See, e.g., Addison v. Holly 
Hill Fruit Prods., Inc., 322 U.S. 607, 619-23 (1944) (remand is the 
proper course where part of a rule is deemed invalid, so that the 
Administrator can retrospectively act as he would have done if he 
had limited himself to statutory authority); American Dairy of Ev- 
ansville, Inc. v. Bergland, supra; Rodway v. USDA, 514 F.2d 809, 
817-18 (D.C. Cir. 1975) (rule invalidated and proceeding remanded 
to the Secretary for a new rulemaking proceeding in compliance 
with the APA, with invalidated regulation to remain in effect in 
interim). 

In other cases, courts have refused to give refunds to prevailing 
parties, notwithstanding the illegality of administrative action. See, 
e.g., Blair v. Freeman, 370 F.2d 229, 239-40 (D.C. Cir. 1968) (where 
“nearby differential” was held invalid, equitable considerations 
precluded refund to prevailing parties). See, also, Lehigh Valley 
Coop. Farmers, Inc. v. United States, 370 U.S. 76, 99 (1962) (where 
regulation held invalid, Court left open question as to whether Sec- 
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retary could retrospectively apply new regulation to impounded 
funds); accord United States v. Morgan, 307 U.S. 188, 185-98 (1939). 

Courts have, however, awarded relief to prevailing parties in 
some cases distinguishable from the present case. In Fairmont 
Foods Co. v. Hardin, 442 F.2d 762 (D.C. Cir. 1971), a handler chal- 
lenged the 1965 promulgation of a higher Class I price applicable to 
its plant location and requested a refund of the difference between 
the pre-1965 price and the higher price it had been forced to pay 
between 1965 and 1968 as a result of the amendment. Jd. at 766 
n.16. The court set aside the amendment because the rulemaking 
record did not contain substantial evidence to support it. Jd. at 767. 
The court concluded that the plaintiff was entitled to recover the 
“overpayments which it made pursuant to this invalid Order.” Jd. 
at 773. 

In Fairmont Foods, the court held that the handler should only 
have paid the price set by the valid Order provision which preced- 
ed the invalid amendment, and that the “overpayments” should be 
returned to the handler. In the present case, however, the price pe- 
titioner paid for milk in June and July 1983 was the same price it 
had been paying which had been set by a valid Order provision not 
even challenged in this proceeding. There is no prior, valid price to 
revert to, as in Fairmont Foods, because the prior, valid price is the 
one which petitioner paid in this case. 

Similarly, in Borden, Inc. v. Butz, 544 F.2d 312, 319-20 (7th Cir. 
1976), and Abbotts Dairies Division of Fairmont Foods, Inc. v. Butz, 
584 F.2d 12, 16-21 (3d Cir. 1978), handlers challenged order amend- 
ments which raised the Class I price for their milk above the level 
at which it had been previously set. The courts found insufficient 
evidence for the amendments, and, therefore, held that they were 
invalid. The handlers’ recoveries were based on the fact that they 
had paid a price set by invalid Order provisions. But, as stated 
above, here petitioner’s price for milk was set by a prior, valid 
Order provision. Accordingly, those cases are not analogous to the 
situation here. 

In the present case, if the Secretary’s temporary, rulemaking 
action were held unlawful, I would adhere to the Department’s set- 
tled practice for over 40 years, and remand the proceeding to the 
Secretary for further legislative consideration. That action is par- 
ticularly appropriate here in view of the numerous, reasonable op- 
tions available to the Secretary, if his original, temporary action 
were held invalid. 

IV. If an Award Were Made to Petitioner, Interest Would Not Be Appropriate. 

The ALJ properly determined here that interest should not be 
awarded to petitioner (Initial Decision at 29-31). There is no provi- 
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sion in the Act for an award of interest to a handler prevailing in a 
§ 8c(15A) proceeding. Accordingly, where a handler has been 
awarded money in a § 8c(15)(A) proceeding, interest has never been 
awarded. See, e.g., In re Lawson Milk Co., 22 Agric. Dec. 126, 22 
Agric. Dec. 455, 456-59 (1963), aff’d, 358 F.2d 647, 649-50 (6th Cir. 
1966); In re M.H. Renken Dairy Co., 14 Agric. Dec. 794, 807 (1955). 

There is a reserve of funds in the producer-settlement fund 
which is available each month, and which is referred to as the un- 
obligated balance in the producer-settlement fund. 7 CFR § 1033.70 
(1983). Money is constantly clearing into and out of the reserve 
part of the producer-settlement fund each month, so at times the 
unobligated amount is as high as $300,000, but more frequently is 
about half that amount. Any award of money to a § 8c(15)(A) peti- 
tioner would be paid out of this reserve, and would reduce the 
blend price to the producers in the market during the month such 
payment is made. Such producers would not necessarily be the 
same group of producers as those on the market in June and July 
1983 when the contested amendment to the Order was in effect. 

In denying petitioner’s request for interest on the money he 
awarded in the present case, the ALJ relied on Lawson Milk Co. v. 
Freeman, 358 F.2d 647, 649-50 (6th Cir. 1966). In Lawson, the 
United States Court of Appeals for the Sixth Circuit, which is the 
circuit that includes the Order No. 33 marketing area, affirmed a 
ruling by the Judicial Officer that a claim for interest was properly 
disallowed where the milk Order did not provide for it. 

Order No. 33 had no provision for any interest or late payment 
charge when petitioner instituted this proceeding. Subsequently, 
the Order was amended to provide limited late payment charges 
only on accounts due from handlers to the Market Administrator. 
49 Fed. Reg. 36,072, 36,077 (1984), to be codified in 7 CFR § 1033.78. 
At the time that this section was adopted, the Secretary declined to 
adopt proposals (by Defiance Milk Products Co.) that Order No. 33 
allow for interest to be paid to handlers when money is refunded to 
them either as the result of an audit adjustment or a successful 
§ 8c(15NA) petition. 49 Fed. Reg. 35,101, 35,112-13 (1984). According- 
ly, there would be no basis here for awarding interest to petitioner. 

I should note that I disagree with the Secretary’s reasoning de- 
clining to adopt petitioner’s proposal to award interest to a success- 
ful § 8c(15)\(A) petitioner. The Secretary’s Decision states (49 Fed. 
Reg. 35,101, 35,112-13 (1984): 


The other situation covered by the proposal dealt with 
contested obligations in a 15(a) proceeding. The record does 
not warrant changing the order to accommodate this situa- 
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tion either. In fact, where order obligations are in dispute 
in a 15(A) proceeding, at times it might be appropriate to 
escrow disputed amounts to protect the parties of interest. 


The only purpose of adopting a late-payment charge 
under the order is to encourage handlers to pay their obli- 
gations on time and not to provide for payment of interest 
on outstanding obligations. This is essential so that the 
market administrator can make the required payments to 
producers, cooperative associations, or handlers who elect 
to pay their producers at the time specified in the order. If 
interest were to apply on certain refunds due handlers, as 
Defiance urges, the order would represent a banking serv- 
ice for handlers. That is not the purpose of a Federal milk 
order. Hence, the handler proposal most appropriately 
should be denied. 


Two reasons are given by the Secretary for declining to adopt peti- 
tioner’s proposal. 

First, the Secretary states that “at times it might be appropriate 
to escrow disputed amounts to protect the parties of interest.” The 
problem with that approach is that it is difficult, or impossible, to 
determine at the outset of most § 8c(15)(A) proceedings whether the 
petitioner will ultimately prevail, in whole or in part. (This view is 
based on my personal experience in deciding numerous milk cases 
during the last 14 years.) Hence, unless escrow accounts were to be 
routinely established, there would be no intelligent method for se- 
lecting the cases appropriate for escrow accounts. 

Moreover, the possibility of an escrow account would be no com- 
fort to a successful petitioner in a case where the Department re- 
jected its request for an escrow account. In fact, by establishing a 
policy that lets the Department pick and choose the cases in which 
petitioners will be protected by an escrow account, if successful, the 
Department is guaranteeing a lack of equity between handlers. 
Some successful § 8c(15)(A) petitioners will receive interest, where 
the money has been escrowed. Others will not, where the money 
has not been escrowed. 

The second reason advanced by the Secretary for rejecting peti- 
tioner’s proposal is that if “interest were to apply on certain re- 
funds due handlers, as Defiance urges, the order would represent a 
banking service for handlers.” 

Nonsense! 

If a successful § 8c(15)(A) petitioner were to be awarded interest, 
it would not represent a banking service for the handler. Money 
mistakenly taken from (or not given to) a successful § 8c(15)(A) peti- 
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tioner was not voluntarily given to (or left with) the Market Ad- 
ministrator. Petitioning handlers do not seek the Department’s 
“banking service.” Rather, the Department uses the full force of 
the judicial system to compel a handler to pay now—litigate later. 
United States v. Ruzicka, 329 U.S. 287, 288-95 (1946). 

Although I disagree completely with the reasons given by the 
Secretary in his legislative capacity for denying interest under 
Order No. 33 to a successful § 8c(15)(A) petitioner,’> it is not my 
function to judge the wisdom of the Secretary’s action in refusing 
to adopt a proposed amendment to an Order. (In addition, the Sec- 
retary’s rulemaking action in refusing to amend Order No. 33 to 
provide for interest has not even been challenged in this § 8c(15)(A) 
proceeding.) Accordingly, if I were to agree with the ALJ that an 
award should be made to petitioner, I would agree with his decision 
to deny interest. 

In In re Borden, Inc., 38 Agric. Dec. 1061, 1062-72 (1979), dis- 
missed per settlement agreement, 40 Agric. Dec. 1711 (1979), the Ju- 
dicial Officer suggested that interest might be appropriate in con- 
sidering all of the equities of the situation. (It was also held that 
recovery of the overcharges under an invalid Order provision is not 
automatic, but depends on a consideration of all the equities (38 
Agric. Dec. at 1062-71)). However, there was no indication in 
Borden that the Secretary had ever given legislative consideration 
to the question of interest, as has been shown here. Hence, Borden 
is no longer persuasive as to the possibility of interest. (Moreover, 
interest was not actually awarded in Borden since the case was set- 
tled by the parties.) 

For the foregoing reasons, the following Order should be issued. 


ORDER 


The petition for relief under § 8c(15)(A) of the Act is dismissed on 
the merits. 


15 This is not to suggest that there may not be other logical reasons, not stated, 
for denying interest, e.g., to protect the interests of producers, who were not at fault, 
and who may not even have been in the pool when the pool had the benefit of the 
money involved in the § 8c(15)(A) proceeding. 





COUNTY LINE CHEESE CO., INC. & MEADOW GOLD DAIRY 
Volume 44 Number 1 


In re: County LINE CHEESE ComMPANy, INc., County LINE CHEESE 
ComPANY, DIVISION OF BEATRICE Foops Co., and MEADow GoLpD 
Dairy, DIVISION OF BEATRICE Foops Co. AMA Docket No. M49- 
1. Decided February 12, 1985. 


Challenge to audit adjustments—Pooled milk—Reversal of decision—Dismissal of 
Petition. 

The Judicial Officer reversed Judge Baker’s Order which upheld petitioner’s chal- 
lenge of audit adjustments by the Market Administrator of the Indiana Milk Order 
that cost petitioners $328,003.44. The burden of proof in a 15(A) proceeding rests 
with petitioners. Meadow Gold Dairy, a handler operating a pool distributing plant, 
and County Line Cheese Company, a handler operating a supply plant, are both 
wholly-owned subsidiaries of Beatrice Foods Company. The Market Administrator 
correctly concluded that County Line did not qualify under the order as a pool plant 
from September 1980 through February 1981 because 50% of its qualifying receipts 
were not pumped into and out of Meadow Gold’s distributing plant tank before it 
was sent to County Line’s Auburn Cheese Plant. The administrative construction of 
a regulation is entitled to great weight. The order as interpreted by the Market Ad- 
ministrator is supported by reasoned agency decisionmaking. If circumstances 
change, making order provisions no longer applicable to present factual conditions, 
a handler must seek relief through the order amendment procedure. Courts may not 
accept appellate counsel’s post hoc rationalizations for agency action. The require- 
ment that milk be pumped into and out of a distributing plant was upheld in Mi- 
chael’s Dairies under the diversion provisions because the added expense was neces- 
sary to prevent too much manufacturing milk from being associated with the pool. 
If the Secretary had failed to engage in reasoned agency decisionmaking, it would 
have been appropriate to remand the proceeding to the Secretary for the purpose of 
issuing revised findings. The “down allocation” and compensatory payment provi- 
sions as to other source milk are in accordance with law. It is customary for the 
Secretary to determine which milk handlers and handling of milk shall be included 
in a marketwide pool, and which dairy farmers shall be included as producers. All 
federal orders give priority to producers in the pool in the assignment of milk to 
Class I utilization. That was upheld in Bailey Farm Dairy. The requirement that 
Meadow Gold make a compensatory payment into the pool equal to the difference 
between the Class I price and the blend price paid to producers on that portion of 
County Line’s (other source) milk that retained the Class I classification is not a 
trade barrier in violation of section 8c(5)\(G). 


John H. Vetne, Peterborough, New Hampshire, for petitioner. 
Garrett B. Stevens, for respondent. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This proceeding was instituted under § 8c(15)(A) of the Agricul- 
tural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
§ 608c(15)(A)),! by petitioners challenging the validity of audit ad- 


1(15) Petition by handler for modification of order or exemption; court review of 
ruling of Secretary 
Continued 
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justments by the Market Administrator of the Order Regulating 
the Handling of Milk in the Indiana Marketing Area (7 CFR Part 
1049) that would cost petitioners $328,003.44. 

The audit adjustments resulted from the Market Administrator’s 
determination that when County Line Cheese Company (County 
Line) shipped milk from its supply plant in Shipshewana, Indiana, 
to its unregulated cheese plant in Auburn, Indiana, it did not first 
haul the milk 15 miles out of the way to Meadow Gold Dairy’s pool 
distributing plant in Fort Wayne, Indiana, pump the milk into 
Meadow Gold’s tank, and immediately pump the milk back into 
the same truck, before proceeding to the cheese plant in Auburn. 
The Market Administrator was not concerned with the fact that 
the milk was ultimately going to the unregulated cheese plant, but 
only with the fact that, enroute, the milk was not pumped into and 
out of the distributing plant’s tank. 

On August 8, 1984, Administrative Law Judge Dorothea A. Baker 
(ALJ) filed an initial decision and order in which she held that the 
petitioners were entitled to the relief they seek because the Market 
Administrator unlawfully construed §7(b) of the Order (7 CFR 
§ 1049.7(b)) 2 “to require that [County Line’s] supply plant milk not 
only be ‘shipped to’ distributing plants, but also that such milk be 


physically pumped over into the distributing plant [Meadow Gold] 
to be considered a [qualifying] shipment” for determining “pool 
plant” status, and because § 7(b), as construed by the Market Ad- 
ministrator, “is arbitrary, capricious and an abuse of discretion, 


(A) Any handler subject to an order may file a written petition with the Sec- 
retary of Agriculture, stating that any such order or any provision of any such 
order or any obligation imposed in connection therewith is not in accordance 
with law and praying for a modification thereof or to be exempted therefrom. 
He shall thereupon be given an opportunity for a hearing upon such petition, in 
accordance with regulations made by the Secretary of Agriculture, with the ap- 
proval of the President. After such hearing, the Secretary shall make a ruling 
upon the prayer of such petition which shall be final, if in accordance with law. 
§ 1049.7 Pool plant. 


Except as provided in paragraph (c) of this section, “pool plant” means: 

(b) A supply plant from which not less than 50 percent of the Grade A milk 
received from dairy farmers and handlers pursuant to § 1049.9(c) at such plant 
during the month is shipped to [distributing] plants qualifying for the month 
pursuant to paragraph (a) of this section. A plant qualified pursuant to this 
paragraph in each of the immediately preceding months of September through 
February shall remain so qualified for the months of April through August 
unless written application is filed with the market administrator on or before 
the first day of any such month to designate such plant as a nonpool plant for 
such month and for each subsequent month through August during which it 
would otherwise not qualify under this paragraph. 
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and otherwise not in accordance with law, because it is not sup- 
ported by sound rationale and other requirements of reasoned deci- 
sionmaking under the Administrative Procedure Act” (Initial Deci- 
sion at 172-73). 


* * * * * * * 


The ALJ also indicated, without deciding the matter, that even if 
the Market Administrator’s determinations under § 7(b) were oth- 
erwise valid, the audit adjustments would be invalid because (i) 
under 7 CFR § 1049.44, when County Line’s milk was treated as 
“other source” milk rather than “producer” milk pooled under the 
Order, most of it was no longer classified as Class I, but was “down- 
allocated” to Class III, and a comparable amount of Meadow Gold’s 
“producer” milk, previously classified mostly as Class III, was “up- 
allocated” to Class I, requiring Meadow Gold to pay the difference 
between the Class III and Class I prices on the “up-allocated” milk; 
and (ii) on that portion of the “other source” milk received by 
Meadow Gold from County Line that retained a Class I allocation, 
Meadow Gold was required under 7 CFR § 1049.71 to make a com- 
pensatory payment to the producer-settlement fund equal to the 
difference between the weighted average (blend) price and the 
Class I price. The ALJ indicated, without deciding the matter, that 
these provisions of the Order, as applied to petitioners, (i) violate 7 
U.S.C. § 608c(5\A), which requires that Orders provide a method 
for fixing uniform, minimum class prices, which all handlers shall 
pay for milk purchased from “producers or associations of produc- 
ers,” and (ii) create a trade barrier, in violation of 7 U.S.C. 
§ 608c(5)(G). 

Respondent and petitioners appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide 
the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 CFR 
§ 2.35).8 The case was referred to the Judicial Officer for Decision 
on November 19, 1984. 

Oral argument before the Judicial Officer, which is discretionary 
(7 CFR § 900.65(b)(1)), was requested by respondent, but is denied 
inasmuch as the issues on appeal have been thoroughly briefed and 


3 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1069 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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oral argument would not seem to be helpful. However, a Tentative 
Decision and Order was filed by the Judicial Officer, with further 
briefs filed by petitioners and Associated Milk Producers, Inc. 
(AMPI), pursuant to permission granted under 7 CFR § 900.57. 

For the reasons set forth below, the Market Administrator’s 
audit adjustments were in accordance with law. 

Milk marketing orders issued under the Act provide for the clas- 
sification of milk in accordance with the form in which or the pur- 
pose for which it is used, and the payment to all producers deliver- 
ing milk to all handlers under a particular order of uniform mini- 
mum prices for all milk so delivered. In general terms, Order No. 
49 involved here classifies milk disposed of in fluid form as the 
highest value class, Class I, milk disposed of in soft products such 
as eggnog and yogurt in Class II, and milk used to produce hard 
products, such as cheese and butter, in Class III, the lowest value 
class. 

The procedure for paying producers and charging handlers for 
milk is generally as follows (Grant v. Benson, 229 F.2d 765, 767 
(D.C. Cir. 1955), cert. denied, 350 U.S. 1015 (1956)): 


The Market Administrator computes the value of milk 
used by each pool handler by multiplying the quantity of 
milk he uses in each class by the class price and adding 
the results. The values for all handlers are then combined 
into one total. That amount is decreased or increased by 
several subtractions or additions. . . . The result is divid- 
ed by the total quantity of milk that is priced under the 
regulatory program. The figure thus obtained is the basic 
or uniform [blend] price which must be paid to producers 
for their milk. Each handler whose own total use value of 
milk for a particular delivery period, ie., a calendar 
month, is greater than his total payments at the uniform 
price is required to pay the difference into an equalization 
or producer-settlement fund. Each handler whose own 
total use value of milk is less than his total payments to 
producers at the uniform price is entitled to withdraw the 
amount of the difference from the equalization or produc- 
er-settlement fund. Thus a composite or uniform price is 
effectuated by means of the equalization or producer-set- 
tlement fund.* 


#In view of the different situations in the various milk marketing areas, there is 

a wide variation in the pricing provisions of the orders. For a general description of 
the milk marketing regulatory program under the Act, see Lehigh Valley Coop. 
Continued 
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Since about 88% of County Line’s milk was used to make cheese 
(Class III, the lowest valued product) at its cheese plant during the 
relevant period, it would have been greatly advantageous to 
County Line to qualify as a “pool plant” so that it could have 
drawn from the producer-settlement fund the difference between 
the Class III price and the uniform blend price. But since pooling 
County Line would have lowered the blend price paid to all produc- 
ers, it was important for the Market Administrator to be sure that 
County Line met all of the lawful qualification requirements for 
pool plant status. (If pooled, County Line would have drawn 
$199,221.74 from the pool just from September 1980 through Janu- 
ary 1981, and it would have remained pooled for the entire year.) 

My disagreement with the ALJ is based on questions of law—not 
on differences as to the facts. The facts set forth below are taken 
verbatim from the ALJ’s findings, with omissions indicated by dots 
and additions contained in brackets.> Many of the ALJ’s findings 
are omitted since they are irrelevant under my present view of the 
case. 


FINDINGS OF FACT 


1. Petitioner, County Line Cheese Co., Inc., a wholly-owned sub- 
sidiary of Beatrice Foods Co., is a corporation incorporated under 
the laws of the State of Delaware with the following address and 
principal place of business, R. R. 2, Auburn, Indiana 46707. 

2. County Line Cheese Company, an operating division of Bea- 
trice Foods Co. was the predecessor of County Line Cheese Compa- 
ny, Inc., operating as a division prior to its incorporation on Janu- 
ary 30, 1981. Its address and principal place of business was the 
same as County Line Cheese Company, Inc. 

3. Meadow Gold Dairy is an operating division of Beatrice Foods 
Co. with its offices and principal place of business at 1501 Fairfield 
Avenue, Fort Wayne, Indiana 46802. 

4, Beatrice Foods Co. is a corporation, incorporated under the 
laws of the State of Delaware, with principal corporate offices lo- 
cated at Two:-North La Salle Street, Chicago, Illinois 60602. Bea- 
trice Foods Co. was incorporated on November 11, 1924. 


Farmers, Inc. v. United States, 370 U.S. 76, 78-81 (1962); United States v. Rock Royal 
Coop., Inc., 307 U.S. 588, 542-45 (1939); Fairmont Foods Co. v. Hardin, 442 F.2d 762, 
764 (D.C. Cir. 1971). See generally Vetne, “Federal Marketing Order Programs,” in 1 
Agricultural Law ch. 2 (J. Davidson ed. 1981); Brooks, The Pricing of Milk under 
Federal Marketing Orders, 26 Geo. Wash. L. Rev. 181 (1958). 

5 The ALJ’s footnote numbers in her Findings of Fact have not been changed, but 
some have been omitted. Hence the footnote numbers in this decision follow con- 
secutively, but some footnote numbers are omitted. 
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5. County Line Cheese Company, Inc., a subsidiary of Beatrice 
Foods Co. (formerly County Line Cheese Company), is or has been a 
“handler” as that term is defined in Section 9 of the Indiana Fed- 
eral Milk Marketing Order (7 CFR, Sec. 1049.9) in that it operates 
a... supply plant (located in Shipshewana, Indiana) [that at 
times was a “pool” plant] regulated pursuant to Section 7(b) of the 
Order (7 CFR, Sec. 1049.7(b)). County Line Cheese Company also op- 
erates an unregulated manufacturing plant located in Auburn, In- 
diana. 

6. The two County Line Cheese Company plants (Shipshewana 
and Auburn) are located in Northeast Indiana, a portion of the In- 
diana Market in which milk production by dairy farmers is rela- 
tively heavy. 

7. During the relevant period of 1980-1981, the Shipshewana 
supply plant operated by County Line Cheese Co. received or re- 
ported approximately 8.3 to 9.2 million pounds of Grade A milk 
from producers [or dairy farmers] each month. Approximately 95% 
of this Grade A milk supply is produced by independent dairy 
farmers; i.e., dairy farmers who have elected not to be members of 
a cooperative association. .. . 

8. Meadow Gold Dairy, a division of Beatrice Foods Co., is or has 
been a “handler” as that term is defined in Section 9 of the Indi- 
ana Federal Milk Marketing Order (7 CFR, Sec. 1049.9) in that it 
operates a pool distributing plant, regulated pursuant to Sec. 7(a) of 
the Order (7 CFR, Sec. 1049.7(a)). Meadow Gold bottles and sells 
fluid milk products; it sells Class II products purchased from an- 
other plant; it transfers milk it does not need to manufacturing 
plants for surplus use in Class III products. 

9. The distributing plant of Petitioner, Meadow Gold Dairy, Fort 
Wayne, Indiana, is the sole fluid outlet for the Grade A milk 
supply associated with County Line Cheese Company. Meadow 
Gold Dairy processes milk which it receives into various Class I 
products; markets Class I and Class II products on routes and to 
other plants; and ships Grade A milk not needed for other disposi- 
tion by the distributing plant to various manufacturing facilities 
including the County Line Cheese plant located in Auburn, Indi- 
ana. 

10. The County Line supply plant serves as one of three sources 
of fluid milk for Meadow Gold, Fort Wayne, Indiana. In this capac- 
ity, the supply plant serves to balance the fluid needs of Meadow 
Gold by leaving milk for Meadow Gold’s use on heavy bottling days 
(high demand) and by providing a manufacturing outlet (at 
Auburn) for surplus milk production in excess of the needs of 
Meadow Gold. 
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11. The highway mileage from Shipshewana to Meadow Gold is 
58 miles; from Meadow Gold to Auburn is 17 miles; and from 
Shipshewana to Auburn is 60 miles. 

12. The use of the County Line producer milk supply by Meadow 
Gold for fluid (bottling) purposes has first priority over other uses 
such as for manufacturing. (Tr. 270, 300). 

13. The Petitioners, on brief, have graphically depicted the daily 
variation of the volume of County Line supply plant milk retained 
by Meadow Gold for fluid (bottling) purposes, in terms of percent- 
age of all County Line milk retained by Meadow Gold. . . . The 
graph [footnote omitted] shows that the volume of County Line 
supply plant milk retained by Meadow Gold for fluid purposes 
varied considerably from day to day, depending upon the bottling 
schedule and demands at the Meadow Gold distributing plant. A 
monthly breakdown by day of milk received by Meadow Gold and 
kept for bottling in September and October, 1980, shows: 


we # Octo- 
tember ber 
1980 1980 


Sunday 49,340 24,120 
Monday 295,520 196,860 
Tuesday 394,000 269,620 
Wednesday 49,440 None 
Thursday 197,540 296,000 
Friday 115,340 156,580 
Saturday None 


14. Milk from County Line is regularly used to “top off’ Meadow 
Gold’s fluid requirements on Fridays, the last bottling day of the 
week at the distributing plant. 

15. The volume of County Line supply plant milk needed by 
Meadow Gold Dairy for the weekly bottling schedule—like other 
plants in the market—is generally known at the beginning of each 
week. At that time, the Meadow Gold manager advises County 
Line of the determined volume needed for fluid purposes on par- 
ticular days of the week. Supply adjustments which may be neces- 
sary for bottling on a given day are known by 11 a.m.® of that day. 


8 Mr. Marolf, the Chief Executive Officer of County Line Cheese Company at 
Auburn, Indiana, testified, among other things, the manager of Meadow Gold would 
tell County Line what milk he would need on what day. This was done on a weekly 
basis. (Tr. 270-279) Mr. Cashdollar’s testimony was similar in that his testimony dis- 
closed that he would know by 11 a.m. the amount of milk which he would need for 

Continued 
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16. Meadow Gold Dairy receives bulk Grade A milk, by contrac- 
tual agreements, from three sources: 


1. Milk Marketing, Inc., a cooperative association and a 
participant in the Hoosier Milk Marketing Agency; 


2. National Farmers Organization, a cooperative associa- 
tion; and, 


3. County Line Cheese Company supply plant at 
Shipshewana, Indiana. 

17. Gold Meadow’s decision to purchase raw Grade A milk from 
three suppliers rather than relying on a single source for its full 
supply, is based on a business judgment that it is unwise to rely on 
a single source for its raw product needs. 

18. During the relevant period of September 1980 through Febru- 
ary 1981, Meadow Gold operated under an agreement with Milk 
Marketing, Inc./Hoosier to purchase a steady volume of producer 
milk averaging about six million pounds per month. Milk Market- 
ing, Inc. sought to supply a predictable or constant volume each 
month and the supply contract stipulated to penalties [to be paid 
by Meadow Gold] if Meadow Gold required more or significantly 
less, than six million pounds during the month. 

19. During the relevant period, Meadow Gold’s arrangement with 
the National Farmers Organization was to purchase a constant 
number of loads per week as a regular portion of Meadow Gold’s 
raw milk supply. 

20. During the relevant period, Meadow Gold’s agreement with 
County Line Cheese Company was to purchase an adequate volume 
of milk to qualify the supply plant [as a pool plant] and retain 
about one million pounds of milk per month of such purchases for 
fluid use, with the understanding that this would be a variable 
basis, balancing Meadow Gold’s bottling needs against the relative- 
ly constant supply received from Milk Marketing, Inc./Hoosier and 


the remainder of the day. Mr. Cashdollar indicated his company’s fluid milk sup- 
plies could be made known in alternative ways other than making a determination 
at the time that a truck pulled up to his facility. Simply stated, Mr. Cashdollar 
knew generally the fluid market supply requirements of his company on Monday of 
any particular week and no later than 11 a.m. on any particular day. (Tr. 303, 304 
and 305) 


The validity of these assertions by Petitioners’ witnesses is corroborated by testi- 
mony of Mr. Kalkofen, Assistant to the Market Administrator. Although Mr. Kalko- 
fen did not have knowledge of the decision-making process as between Meadow Gold 
and County Line as to who decides what milk is retained and what milk is trans- 
ferred, nevertheless, Mr. Kalkofen testified a distributing plant handler knows his 
fluid milk requirements ahead of time and plans the bottling schedule in advance. 
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the National Farmers Organization. County Line Cheese never re- 
fused to deliver any extra milk shipments needed for bottling by 
Meadow Gold. 

21. During the relevant period, milk purchased from County Line 
Cheese Company by Meadow Gold was allocated by the two han- 
dlers to Class I, and paid for by Meadow Gold at the same price as 
milk purchased from Milk Marketing, Inc./Hoosier. 

22. Meadow Gold Dairy receives raw Grade A milk for bottling 
purposes on every day of the week except Saturday. Meadow Gold 
bottles milk only on Monday, Tuesday, Thursday and Friday. Milk 
which is received but not bottled on a given day is stored for bot- 
tling on the next day. 

23. During the relevant period, Meadow Gold received spot loads 
of bulk milk which was pooled under the Southern Michigan Order 
by the Michigan Milk Producers Association or under the Chicago 
Regional Order by Associated Milk Producers, Inc. (AMPI). AMPI 
is a participant together with Milk Marketing, Inc. in the Hoosier 
Milk Marketing Agency. These spot shipments were arranged by 
Milk Marketing, Inc./Hoosier pursuant to its supply agreement 
with Meadow Gold. Meadow Gold had no knowledge that it would 
receive milk of Chicago Regional or Michigan origin until the truck 
involved arrived at the Meadow Gold plant at the direction of Milk 
Marketing, Inc./Hoosier. Meadow Gold’s general manager had no 
knowledge that these loads constituted “outside the Order milk” 
until the hearing in this case.® 

24. Meadow Gold measured all the milk received by it through a 
meter and this was so whether Meadow Gold intended to keep it or 
the milk was just for qualifying purposes. County Line paid 
Meadow Gold approximately Fifty Thousand Dollars ($50,000.00) as 
reimbursement of Meadow Gold’s expenses for pumping the milk 
in and out and handling the qualification procedure for County 
Line plant. 

25. During the latter part of February, 1981 and in March, 1981, 
employees of the Market Administrator, who jointly administers 
the Chicago Regional and Indiana Orders, conducted an audit of 
the Petitioners’ handlers, Meadow Gold and County Line Cheese. 


9 Mr. Cashdollar, General Manager of Meadow Gold, explained that said loads of 
milk were procured for Meadow Gold by Milk Marketing, Inc. at the time arrange- 
ments were made with Milk Marketing, Inc. It was part of Meadow Gold’s total 
agreement and Meadow Gold had no knowledge whether it was going to be AMPI or 
Michigan Milk. Milk Marketing, Inc./Hoosier never had a problem of supply with 
Meadow Gold with its milk requirements and would have had no trouble supplying 
additional milk. (Tr. 301, 319, 325-326; Respondent’s Exhibit 8, Column 4; see also 
Tr. 167) 
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The audit was explained by Mr. Kalkofen, an assistant to the 
Market Administrator. During the course of the audit, the auditors 
followed some tank trucks during four or five days in late February 
and early March, 1981, which arrived at Meadow Gold from 
Shipshewana supply plant, and reported to the Market Administra- 
tor that they were not being physically unloaded at Meadow Gold 
but rather were directed from Meadow Gold to the County Line 
Cheese plant in Auburn. The auditors also observed that some 
shipments from Shipshewana were directed to Auburn without an 
intervening stop at Meadow Gold. A written report was prepared 
by the auditors but was not made available at the hearing by Re- 
spondent. 

26. The auditors examined records for September, 1980, through 
February, 1981, made available by Petitioners, including bills of 
lading and scale weight tickets, which show a date and time of de- 
parture of shipments from Shipshewana, identifying shipments 
which were retained by Meadow Gold Dairy, and show the date 
and time of arrival at the County Line plant in. . . [Auburn]. 
These records show the lapsed time for transportation and han- 
dling of milk shipments not needed or retained by Meadow Gold 
for fluid purposes and which were delivered to Auburn for surplus 
manufacturing disposition. 

27. The foregoing observations by employees of the Market Ad- 
ministrator raised a question by the agency of whether the 
Shipshewana plant would qualify under Section 7(b) of the Order 
as a pool supply plant, and whether the dairy farmers associated 
with the plant should share in the market-wide pool, since the 
Market Administrator construes Section 7(b) to require all qualify- 
ing shipments to be unloaded into the distributing plant whether 
or not such shipments are needed by the distributing plant. The 
Market Administrator calculated that it would take a minimum of 
approximately three total hours to (a) haul milk from Shipshewana 
to Meadow Gold (about one hour, twenty minutes), (b) unload such 
milk into the Meadow Gold plant and reload it into the tank truck 
(one hour and nineteen minutes average), and (c) transport such 
milk seventeen miles further to Auburn (40 minutes) according to 
Mr. Kalkofen; 25-35 minutes according to Mr. Marolf. 


* * * * * * * 


29. Premised upon the Market Administrator’s observations, his 
mileage calculations, and his interpretation of 7(b) of the Order, 
the Market Administrator disallowed reported qualifying ship- 
ments for September 1980 through February 1981 which involved a 
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total of elapsed time of less than three hours for transporting and 
handling between Shipshewana and Auburn because it was felt 
that these shipments “were not unloaded in the Meadow Gold 
plant” prior to delivery to Auburn. In other words, what occurred 
was that after the Market Administrator’s auditors made observa- 
tions that trucks were pulling into Meadow Gold’s facility and not 
unloading, the Market Administrator, premised upon Petitioners’ 
records, and applying the mileage and time factor, made determi- 
nations which resulted in the audit adjustments herein involved. 
For example, the Market Administrator disqualified one load 
which involved an elapsed time of one hour and 36 minutes which 
was determined to have moved in late February from the County 
Line plant in Shipshewana via the Meadow Gold plant (and) was 
returned to County Line Cheese plant in Auburn. 

30. An over-all evaluation of the entire record results in a deter- 
mination that each load of milk which was disqualified by the 
Market Administrator was available for fluid use and directed to 
Auburn only with the foreknowledge that the shipments were not 
needed for fluid use. 

31. Both parties agree that the Market Administrator’s determi- 
nation of qualifying shipments from the Shipshewana supply plant 
for the months of September, 1980 through February, 1981 consist- 
ed of: (1) such shipments as were retained by Meadow Gold; and (2) 
such additional shipments to Meadow Gold which were then fur- 
ther shipped to Auburn and which involved a total elapsed time of 
three hours or more. The only factual determination of relevance 
to the Market Administrator’s determination under his construc- 
tion of Section 7(b) of the Order is whether certain shipments were 
or were not unloaded into and reloaded out of the Meadow Gold 
distributing plant. No relevant determination was made to distin- 
guish between such shipments which were transported to Auburn 
via Fort Wayne (but not unloaded) and other shipments—equally 
unneeded by the distributing plant—which may have been trans- 
ported by a more direct route to Auburn for surplus disposal in 
manufactured products. 

32. With respect to milk shipments that left Meadow Gold, 
whether or not they were determined to be qualifying shipments 
was ascertained by a computation of elapsed time. The Respondent 
does not dispute these factual assertions. As a result of determina- 
tions premised upon elapsed time of milk leaving Meadow Gold, 
the Market Administrator calculated that the qualifying shipments 
from the supply plant, as a percentage of milk received and not di- 
verted by the supply plant, were: 
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49.50 percent for September 1980 
30.59 percent for October 1980 
34.06 percent for November 1980 
31.91 percent for December 1980 
33.76 percent for January 1981 


which, in each case, by such determination, was less than the 50 
percent shipment required, under the Market Administrator’s con- 
struction of 7 CFR, Sec. 1049.7(b). The Respondent does not dispute 
these calculations. 

33. The Market Administrator further calculated that a total of 
1,790,020 pounds of milk were shipped as qualifying shipments, 
from Shipshewana to Meadow Gold during February 1981. This 
volume represents approximately 31% of total receipts not diverted 
of the supply plant for the month. 

34. Based on the foregoing determinations, the Shipshewana 
supply plant and the Grade A dairy farmers 1! associated with the 
plant were “depooled’’, or not pooled, for the months of September 
1980 through February 1981. 

35. The shipments from the supply plant to Meadow Gold, as de- 
termined by the Market Administrator, were allocated “to other 
source milk” from an unregulated supply plant and subject to 
“down-allocation” or compensatory payments. The resulting audit 
adjustments issued by the Market Administrator to County Line 
Cheese totaled $199,221.74, and to Meadow Gold Dairy totaled 
$128,781.70, for a combined total of $328,003.44. The Respondent 
does not dispute the correctness of the aforesaid factual assertions. 


* * * * * * * 


39. The Indiana market is predominantly supplied by the milk 
production of dairy farmers who are members of cooperative associa- 
tions. During the relevant period, September, 1980-February, 1981, 
cooperative member milk represented 87.6 percent to 92.8 percent 
of the total producer milk pooled on the Indiana Order. 

40. The cooperative association suppliers which are “handlers” 
under the Indiana Order are: 


Associated Milk Producers, Inc. which pools approximately 
70 million pounds of producer milk per month on the Indi- 
ana Order or about 50% of the total Indiana producer 
(“pool”) milk. The member producers of Associated Milk 


11 These are the people who are being affected by the issues raised in this pro- 
ceeding [, unless they are insulated from any attempt by County Line to recapture 
money paid to them for milk (see § II of the conclusions). 
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Producers, Inc., which are or have been pooled on the Indi- 
ana Order are located from Indiana to Wisconsin. In 
recent years AMPI has elected to disassociate its Wiscon- 
sin-located producer-members from the Indiana market. 


Milk Marketing Inc. member producers, which are pooled 
on the Indiana Order, are generally located in Ohio and 
eastern Indiana. 


Also included in the cooperative association suppliers 
which are “handlers” under the Indiana Order are Nation- 
al Farmers Organization and Dairymen, Inc. 

41. During the relevant period, almost one-half of the independ- 
ent (non-member) milk production in the Indiana market was mar- 
keted through County Line Cheese Co. For example, in October 
1980, non-member milk represented only 12.3% of the total pooled 
milk or about 17.9 million pounds. Non-member milk reported by 
County Line Cheese Company was 8,249,831 pounds. The other sig- 
nificant outlet, besides County Line Cheese Co., for non-member 
milk—not members of cooperatives in the Indiana market—is 
through the Hoosier Milk Marketing Agency; about 5-10 percent of 
Hoosier’s monthly total of 110 to 120 million pounds pooled in Indi- 
ana each month, is non-member independent milk. 

42. The Hoosier Milk Marketing Agency is a collective coopera- 
tive association, or “super-pool” consisting of Associated Milk Pro- 
ducers, Inc., and Milk Marketing, Inc. Hoosier represents approxi- 
mately 70 to 80 percent of all producer milk pooled on the Indiana 
Order. AMPI functions as the marketing agent for Hoosier. Hoo- 
sier’s marketing practices include coordinating supply with the 
demand of its customers for milk in various classes of utilization; 
entering into full supply agreements (i.e., agreements to provide all 
milk needed in Class I, II and III) with almost all of its customers; 
and announcing and collecting an “over-order”’, or premium price, 
for milk from its customers (primarily on Class I) and re-pooling 
the proceeds of such premiums to the Hoosier super-pool partici- 
pants. [Footnote omitted. ] 


* * * * * * * 


45. On brief, Respondent concedes that Meadow Gold did not 
need the Shipshewana supply plant milk. [Footnote omitted.] 

46. The volume of milk which Hoosier elects to pool on the Indi- 
ana Order is sometimes insufficient to satisfy the demands of its 
customers for utilization in Class I, II, and III. Hoosier’s full supply 
contractual commitments require fulfillment of not only bottling 
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needs, but also for Class II and Class III usage. When this occurs, 
Hoosier obtains spot loads of milk pooled in other orders by ar- 
rangement with Associated Milk Producers, Inc. (the Chicago 
Order No. 30), or, the Michigan Milk Producers Association (Order 
No. 40). Hoosier generally had advance knowledge of 48 hours or 
more from handlers who need extra milk. As a matter of practice, 
Hoosier does not seek to supplement its supply or obtain spot loads 
of milk from non-Hoosier suppliers operating within the Indiana 
market. During the relevant period, Hoosier never called County 
Cheese Co. for supplemental or spot supplies; it likewise never called 
on the National Farmers Organization which has producers in the 
Indiana marketing area, for such supplies. Hoosier calls upon 
Dairymen, Inc. only on the rare occasion of a snowstorm or emer- 
gency. 


* * * * * * * 


53. The “Bulk Other Milk” received by Meadow Gold was direct- 
ed and coordinated by Milk Marketing Inc./Hoosier, pursuant to a 
contractual agreement 2° to supply about six million pounds per 
month to Meadow Gold. Meadow Gold had no knowledge or control 
over the pool or non-pool sources selected by MMI/Hoosier to meet 
this agreement. MMI/Hoosier never indicated that they would have 
any problems supplying this volume or a greater volume if desired 
by Meadow Gold. 


* * * * * * * 


58. During the months in question, the available Grade A milk 
supply associated with County Line Cheese Company served to bal- 
ance or supplement the variable daily fluid requirements of 
Meadow Gold. These requirements are known and scheduled in ad- 
vance. The use of County Line’s milk for fluid purposes by Meadow 
Gold has the highest priority. Because of advance knowledge and 
planning, it was not necessary to unload Country Line milk ship- 
ments into Meadow Gold in order to make such milk available to 
Meadow Gold. In each case, Meadow Gold’s need for available 
County Line milk was determined at or prior to shipment. Most of 
Meadow Gold’s fluid requirements were supplied by MMI-Hoosier. 
In connection with its balancing services, County Line typically de- 
livered a shipment into the Meadow Gold plant on Friday after- 
noon, to “top off’ Meadow Gold’s bottling needs for the week to the 


20 Meadow Gold’s contract called for a penalty [to be paid by Meadow Gold] for 
amounts over and under the six million pounds a month average. 
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extent required by Meadow Gold. The balance of that shipment, 
even though it might be a small quantity, was transferred to 
Auburn for surplus disposition. 


* * * * * * * 


63. Hoosier did not seek any portion of the County Line milk 
supply except on the condition that County Line become a full par- 
ticipating member of Hoosier. Following County Line’s rejection of 
the proposal, Hoosier never asked County Line for spot loads of 
supplemental milk, even though County Line would have been re- 
ceptive to such requests and would have furnished the milk. 

64. Hoosier did not seek supplemental milk from County Line or 
other non-Hoosier suppliers with which it competed in the Indiana 
market; it elected, instead to bring in “other order” milk from co- 
operatives with which it is affiliated or has arrangements. 

65. At no time during the relevant period, or during any other 
period, did Hoosier or any Indiana distributing plant handler 
(other than Meadow Gold) request County Line Cheese Co. to pro- 
vide spot loads of milk needed for fluid purposes. The County Line 
milk supply was available for such purposes and supplemental 
milk would have been sold by County Line if any request has been 
made. 

66. As herein pertinent, [the] County Line milk [ultimately sent 
to its cheese plant] was not actually needed by Meadow 
Gold . . . during the relevant period September 1980 through Feb- 
ruary 1981. 

67. The United States Department of Agriculture through the 
Administrator, Agriculture Marketing Service, and the Market Ad- 
ministrator, interpret Section 7(b) of the Indiana Order (7 CFR Sec. 
1049[.7\(b)) in the manner that, regardless of need, milk must be 
physically accepted by the distributing plant and [when the milk is 
not needed by the distributing plant,] such physical receipt can 
only be accomplished by a pumping in and pumping out operation. 
Such pumping in and pumping out operation must be done in order 
that the shipment can be considered a “qualifying shipment” 
and . . . [pooled] under the Order. 


* * * * * * * 


70. The Indiana Federal Milk Marketing Order was established 
pursuant to a final rulemaking decision, issued in December 1968, 
creating a new Order by merger of separate orders for Fort Wayne 
and Indianapolis, Indiana, also including counties which were pre- 
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viously unregulated or subject to regulations under the Chicago 
Order. (33 Fed. Reg. 18282 (1968)) .... 


* * * * * * * 


83. Frequent pumping of milk is known to deteriorate milk qual- 
ity. 

84. Under Section 7(b) as construed by the Market Administra- 
tor, a supply plant may qualify by complying with the “form” of 
the Order required by the Market Administrator—by pumping it 
through a distributing plant—even if all of the milk supply is used 
for manufacturing purposes and no milk is retained by the distrib- 
uting plant for fluid use. This is true even though there may be a 
great demand in the market for supply plant milk for fluid pur- 
poses. ?% 

85. Under Section 7(b), a supply plant which is qualified during 
September through February, may be fully and automatically 
pooled as a supply plant during the following April through 
August. Although thus able to be pooled without delivering any 
shipments to Meadow Gold, County Line delivered about 3.5 mil- 
lion pounds of milk to Meadow Gold during each of the “free” 
months of April-August 1980. 

86. The cost (excluding transportation) to County Line Cheese 
Company to comply with qualifying requirements under Section 
7(b) as construed by the Market Administrator—i.e. and other han- 
dling expenses to unload and reload milk not needed by Meadow 
Gold for fluid use—is $50,000 per year which is incurred by 
Meadow Gold for these handling services. An additional cost of 4 
cents per hundredweight results from transporting milk from 
Shipshewana to Auburn via Fort Wayne. The additional transpor- 
tation costs on the reported volume of Class III transfers to County 


23 The manner in which supply plants may qualify for pooling may differ under 
various Orders. The above finding of fact is premised on Mr. Kalkofen’s testimony 
at Transcript 208-209: 


“Q. You pumped into the plant, pumped out of the plant and into the trucks 
and hauled all of it further on to Auburn? 

A. Yes. 

Q. The plant would qualify even though none of the milk was kept for bot- 
tling purposes? 

A. Yes. 

Q. Would the plant continue to qualify under the Indiana Order doing that 
even if a neighboring plant that was desperate for milk * * *? 

A. That is right.” 
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Line, Auburn, during September 1980-February 1981, was approxi- 
mately $5,000. 


* * * * * * * 


88. Under Section 44 of the Indiana Order (7 CFR, 1049.44) other 
source milk purchased by a distributing plant from an unregulated 
source supply plant, or, as in this case, from a supply plant which 
has been depooled by the Market Administrator, and which is des- 
ignated as Class I milk by the buying plant, is subject to “down- 
allocation.” Simply stated, this is a process by which “pool” milk is 
given a priority share and disportionate allocation to the volume of 
Class I utilization of the distributing plant handler. 
This ... forces an equally disportionate share of the “other 
source” milk into Class III despite the intent of the distributing 
plant and its payment for such “other source’ milk at Class 
I... . As a result of the depooling of County Line and the “down 
allocation” of a portion of “other source” milk determined to have 
been received by Meadow Gold [, Meadow Gold] incurred an audit 
obligation on “up-allocated” producer milk of $18,030.23 [$1.08 (the 
difference between Class I and Class III prices) times 16,694.66 
cwt.]. 


* * * * * * * 


90. Under Section 71(a)(2)(ii) of the Order, milk from unregulated 
supply plants or, as in this case, from a supply plant depooled by 
the Market Administrator, which is not down-allocated but which 
retains the Class I classification desired by the handler, is subject 
to a “compensatory payment.” For such milk, the distributing 
plant which buys the milk must pay to the Market Administrator 
the difference between the weighted average price and the Class I 
price at the location zone of the supply plant. This is . . . done [ac- 
cording to respondent] to prevent the buying handler from obtain- 
ing a competitive advantage over other handlers and is based on an 
irrebuttable regulatory presumption that the “other source” milk 
allocated to Class I has been paid for at the weighted average or 
blend price. The actual payment price is of no concern to the 
Market Administrator or to the application of the Order. By way of 
illustration [footnote omitted], Meadow Gold was required to pay a 
compensatory payment of twenty-four cents per hundredweight on 
1,553,943 pounds of milk—or $3,729.46 [—] under the audit adjust- 
ment for November 1980. This compensatory payment was assessed 
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despite the fact that Meadow Gold had previously paid for this 
milk at Class I prices to [its affiliate,] County Line.?5 

91. The procedures of Section 44 and 71 of the Order—resulting 
in “down-allocation” of “other source” milk, priority allocation of 
producer milk to Class I, and the imposition of a compensatory 
payment for “unregulated supply plant milk” allocated to Class I 
[—] were applied in the audit adjustments issued by the Market 
Administrator to Meadow Gold for each month of September 1980 
through February 1981. Much of the audit adjustment billing to 
Meadow Gold—which exceeds $128,000—is the result of the appli- 
cation of Sections 44 and 71 of the Indiana Order. . 


* * * * * * * 


99. Beginning in September 1980, and continuing in the subse- 
quent months, Meadow Gold increased its producer receipts by a 
factor of almost two while at the same time Meadow Gold in- 
creased its sale of Class III milk to the cheese plant in Auburn. As 
stated by the Respondent: “Thus, the increased receipts from the 
Shipshewana supply plant were not needed for fluid use.” [Foot- 
note omitted.] 


* * * x * * * 


103. The Respondent does not necessarily disagree with the Peti- 
tioners description of the operations and of the effects of 7 CFR 
Section 1049.44 and Section 1049.71. However, Respondent main- 
tains that it is Petitioner’s own fault because the price paid by 
Meadow Gold to County Line for milk shipped from Shipshewana 
to Meadow Gold for Class I milk is a matter of contract, and that 
Meadow Gold should recover from County Line for any loss which 
Meadow Gold incurred as a result of the value of milk sold for 


25... The fact that Meadow Gold’s primary purpose in receiving milk from the 
County Line Cheese supply plant was to qualify the producer milk which was des- 
tined for the County Line Cheese plant in Auburn and not for the fluid needs of 
Meadow Gold plant is easily explainable. Meadow Gold did not need the milk in 
question for fluid needs and moreover, a qualification for pooling purposes cannot 
be looked upon as an evil act. [As stated in § 1(B) of the conclusions, however, it is 
harmful to the regulatory program and to producers supplying the fluid needs of 
the market to have a supply plant pooled under the Order if the supply plant’s 
major function during the period of short supply is not the supplying of fluid milk 
to the market.] 
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Class I use when such milk was depooled or was not pooled in the 
first place.?§ 


CONCLUSIONS 


This is a proceeding instituted by petitioners under § 8c(15)(A) of 
the Act to review determinations made by the Market Administra- 
tor of Federal Order No. 49 as to petitioners’ obligations under the 
Order. It is well-settled that the burden of proof in such a proceed- 
ing rests with petitioners. Petitioners have the burden of proving 
that the challenged obligations are ‘‘not in accordance with law” (7 
U.S.C. § 608c(15)(A)). Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 
316-17 (3d Cir. 1968), cert. denied, 394 U.S. 929 (1969); Boonville 
Farms Coop., Inc. v. Freeman, 358 F.2d 681, 682 (2d Cir. 1966); 
United States v. Mills, 315 F.2d 828, 836, 838 (4th Cir.), cert. denied, 
374 U.S. 832, 375 U.S. 819 (1963); Windham Creamery, Inc. v. Free- 
man, 230 F. Supp. 632, 635-36 (D.N.J. 1964), aff'd, 350 F.2d 978 (8d 
Cir. 1965), cert. denied, 382 U.S. 979 (1966); Bailey Farm Dairy Co. 
v. Jones, 61 F. Supp. 209, 217 (E.D. Mo. 1945), aff’d, 157 F.2d 87 (8th 
Cir.), cert. denied, 329 U.S. 788 (1946); Wawa Dairy Farms, Inc. v. 
Wickard, 56 F. Supp. 67, 70 (E.D. Pa. 1944), aff’d, 149 F.2d 860, 862- 
63 (8d Cir. 1945). 


Also, as stated in In re Michaels Dairies, Inc., 34 Agric. Dec. 
1663, 1701 (1974), aff'd, No. 22-75 (D.D.C. Aug. 21, 1975), printed in 
34 Agric. Dec. 1319, aff'd mem., 546 F.2d 1043 (D.C. Cir. 1976): 


The inquiry here does not encompass questions of policy, 
desirability, or the evaluation of the effectiveness of eco- 
nomic and marketing regulations issued pursuant to the 
Act. See In re Independent Milk Producer-Distributors’ 
Assoc., 20 Agriculture Decisions 1, 18 (1961); In re Charles 
P. Mosby, Jr., d/b/a Cedar Grove Farms, 16 Agriculture 
Decisions 1209, 1220 (1957), affirmed, Southern Dist. Miss., 
January 5, 1959. See, also, Pacific States Co v. White, 296 
US. 176, 182. 


28 Respondent alleges that such a contractual arrangement “is common in the in- 
dustry” which requires, as part of the contract that the purchase of milk by A from 
B for Class I use is subject to and conditioned upon the qualification of such milk 
for pricing under a Federal Order. This characterization of the Meadow Gold-County 
Line agreement is not borne out by the record [except by inference]. Also, as pointed 
out by Petitioners, assuming arguendo that Meadow Gold could recover the excess 
charges from County Line, then County Line suffers the loss. Could County Line 
then recover from the producers (farmers)? To whom should the farmer look to be 
made whole? [For the answer to these questions, see the discussion in §II of the 
conclusions. ] 
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I. The Market Administrator’s Determination That County Line Did Not Qualify 
as a Pool Plant under § 7(b) of the Order Is in Accordance with Law. 


A. The Market Administrator’s Construction of the Order Is Lawful and Not Out of 
Harmony with the Objectives of the Act. 

During the period from September 1980 through February 1981, 
County Line’s supply plant received or reported about 8.3 to 9.2 
million pounds of Grade A milk from dairy farmers each month 
(Finding 7), of which only about one million pounds per month (or 
11% to 12%) was retained by Meadow Gold for fluid use (Finding 
20). However, since County Line diverted some of its receipts 
(which are not counted as receipts under § 7(b)); its monthly re- 
ceipts for qualification purposes were only 5.5 to 6.4 million pounds 
(averaging 5.9 million pounds) during that period (RX 1). Hence 
Meadow Gold retained for fluid use about 17% of County Line’s 
qualifying receipts (1 +5.9). (But under the Market Administrator’s 
interpretation, Meadow Gold was not required to retain any of 
County Line’s milk for fluid use, as long as 50% of the qualifying 
pounds were pumped into and out of Meadow Gold’s distributing 
plant tank.) 

Section 7(b) of the Order at issue in this proceeding provides (7 
CFR § 1049.7(b)): 

§ 1049.7 Pool plant. 


Except as provided in paragraph (c) of this section, “pool 
plant” means: 


x * * * * * * 


(b) A supply plant from which not less than 50 percent 
of the Grade A milk received from dairy farmers and han- 
dlers pursuant to § 1049.9(c) at such plant during the 
month is shipped to [distributing] plants qualifying for the 
month pursuant to paragraph (a) of this section. A plant 
qualified to this paragraph in each of the immediately pro- 
ceeding months of September through February shall 
remain so qualified for the months of April through 
August unless written application is filed with the market 
administrator on or before the first day of any such month 
to designate such plant as a nonpool plant for such month 
and for each subsequent month through August during 
which it would otherwise not qualify under this para- 
graph. 
The Market Administrator concluded that County Line did not 
qualify under § 7(b) of the Order as a pool plant from September 
1980 through February 1981 because he determined that 50% of 
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the qualifying receipts was not pumped into and out of Meadow 
Gold’s distributing plant tank before it was sent to the Auburn 
cheese plant.?9 

The pooling of milk at supply plants under Federal Milk Orders 
is explained in Vetne, ‘Federal Marketing Order Programs,” in 1 
Agricultural Law § 2.21 (J. Davidson ed., 1980), as follows (footnotes 
omitted): 


Supply plants qualify for full regulation as pool plants 
by shipping a specified percentage of Grade A milk re- 
ceipts?!3 to one or more distributing plants regulated 
under the order. Traditionally, qualifying shipments from 
supply plants to distributing plants required a transfer. 
That is, milk had to be physically received from dairy 
farms, unloaded, and then reloaded for shipment to distrib- 
uting plants. In order to encourage fuel efficiency, han- 
dling economy, and preserve milk quality, several orders 
have been amended to allow a portion of qualifying ship- 
ments from supply plants to move by diversion, directly 
from dairy farms to distributing plants.?+4 


Performance requirements for supply plants vary consid- 
erably. Customarily, 50 per cent of receipts, during speci- 
fied months, are required to be shipped to distributing 
plants.215 However, qualifying shipments are generally re- 
duced in marketing areas with substantial surplus milk 
production in which distributing plants have less need for 
supply plant milk.?1¢ 


In recognition of the general inverse seasonal relation- 
ship between milk production and consumer demand, most 
orders allow supply plants to qualify automatically, or at 
reduced performance levels, during the spring “flush” pro- 
duction period if they have qualified during the previous 
fall deficit months. Other variables in performance provi- 
sions for supply plants allow the director of the Dairy Divi- 
sion, USDA, to adjust shipping percentages by informal 
rule making if the need arises;?17 permit a portion of 
qualifying shipments to be made to nonpool distributing 
plants;?!® and allow multiple supply plants to report and 
perform as a unit.??°® 


29 County Line’s supply plant and cheese plant and Meadow Gold’s distributing 
plant are all owned by Beatrice Foods Company. 
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Handlers generally accept and even support milk order 
regulation so long as their competitors are comparably 
regulated. Handlers with high Class I utilization, such as 
distributing plants, more frequently seek to avoid regula- 
tion to maintain a competitive advantage. In contrast, 
supply plants and other handlers with little Class I utiliza- 
tion, tend to prefer regulated status. 


Distributing plants often have a greater utilization of 
Class I milk than the market average. If unregulated, the 
handler can pay producers a better price than the blend 
price received by producers who supply competing regulat- 
ed distributing plants, yet have a total cost which is lower 
than regulated competitors. If the plant becomes regulat- 
ed, the handler must account to the pool, by payments to 
the market administrator, for the value of Class I utiliza- 
tion above the weighted market average. Distributing 
plant handlers seeking to avoid regulation have been gen- 
erally unsuccessful.??° 


Supply plant handlers may seek to become regulated be- 
cause their Class I utilization is lower than average Class I 
utilization. Commonly, a supply plant is closely associated 
with a facility manufacturing cheese or other Class III 22! 
products; often they are on the same premises. If the 
supply plant is unregulated, payment to Grade A dairy 
farmers at a price comparable to the blend price would 
result in payment in excess of the utilization value of the 
milk. To remain competitive in payments to producers, the 
supply plant may qualify through shipments to a distribut- 
ing plant and draw money from the pool equal to the dif- 
ference in value between the plant’s utilization and the 
market-wide weighted average utilization. Thus, supply 
plant operators, and others with low Class I utilization, 
have sought administrative and judicial relief upon loss of 
pool plant status, with mixed results.?22 


If I were writing on a clean slate, without any prior interpretation 
by a Market Administrator or Judicial Officer of the language at 
issue here, I would agree with the ALJ (Initial Decision at 172) that 
the Market Administrator unlawfully construed § 7(b) to require 
that supply plant milk not only be transported to a distributing 
plant, but also physically pumped into the distributing plant’s 
tank. But since an identical Market Administrator’s interpretation 
of identical Order language was upheld by the Judicial Officer in 
1965, I accept the Market Administrator’s interpretation here as a 
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permissible interpretation of the Order language. As I stated in 
ruling on a certified question in this case (Jn re County Line Cheese 
Co., 41 Agric. Dec. 640, 643-44 (1982)): 


It appears that the Market Administrator has consist- 
ently interpreted the Order as requiring that milk not 
only be shipped to the distributing plant but also physical- 
ly received by the distributing plant. That interpretation is 
a reasonable interpretation of the regulation, and should 
be followed in this proceeding, particularly since it is con- 
sistent with a square holding by the Judicial Officer in 
1965 under identical Order language. 


In In re Owen Dairy Co., 24 Agric. Dec. 1171, 1174-75 
(1965), the Judicial Officer construed identical language in 
the Order Regulating the Handling of Milk in Northeast- 
ern Wisconsin (7 CFR § 1045.10(b)), which provided that a 
“pool plent” includes: 


(b) A supply plant from which not less than 40 
percent of the Grade A milk received from dairy 
farmers at such plant during the month is shipped 


as fluid milk products to pool plants qualified pur- 
suant to paragraph (a) of this section: Provided, 
That a supply plant which qualified pursuant to 
this paragraph in each of the immediately preced- 
ing months of July through November shall be a 
pool plant for the months of December through 
June unless written application is filed with the 
market administrator on or before the first day of 
any such month to be designated a nonpool plant 
for such month and for each subsequent month 
through June in which it would not otherwise 
qualify as a pool plant. 


In construing that language as requiring actual unload- 
ing of the milk at the distributing plants, the Judicial Offi- 
cer held (24 Agric. Dec. at 1175): 


Section 1045.10 (b) qualifies as a pool plant a 
supply plant “ ... from which not less than 40 
percent of the Grade A milk received from farm- 
ers is shipped as fluid milk products to pool plants 
qualified pursuant to paragraph (a) of this sec- 
tion . . . ” Obviously these provisions mean some- 
thing more than merely the physical acts of ship- 
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ping the milk. In allowing plants like petitioner’s 
to share in the pool the intent was that the ship- 
ping plants identify themselves with the fluid 
market by shipping fluid milk or products for use 
by the distributing plant. So we have some doubt 
as to the purposes of the provisions being met 
when milk goes from a supply plant to a distribut- 
ing plant where it is pumped back into the truck 
and returned to the supply plant for manufacture. 
This was accepted, however, in the administration 
of the order as qualifying such milk as transferred 
to the distributing pool plant. But we certainly do 
not see anything “not in accordance with law” 
about the refusal of the market administrator to 
treat the milk not unloaded at the distributing 
plants as being transferred to or shipped to the 
distributing plants within the meaning of section 
1045.10 (b). 


Petitioners argue that “Judicial Officer Flavin’s decision 
in Owen Dairy Company” was “premised on the view that 
supply plant requirements in the Order under review re- 
quired more in substance than it did in form,” whereas 
more recent decisions have recognized that form, rather 
than substance, is all that is required under the Market 
Administrator’s interpretation of the supply plant require- 
ments (Petitioners’ Reply to the Agency Response and 
Memorandum 7). However, Judicial Officer Flavin express- 
ly recognized in Owen Dairy that form was all that was re- 
quired. Specifically, although he expressed ‘“‘some doubt as 
to the purposes of the provisions being met when milk 
goes from a supply plant to a distributing plant where it is 
pumped back into the truck and returned to the supply 
plant for manufacture,” he recognized that such a sham 
transaction ‘was accepted, however, in the administration 
of the order as qualifying such milk as transferred to the 
distributing pool plant” (24 Agric. Dec. at 1175). 


Petitioners also argue that in some Federal Orders, the 
express language of the Orders requires that milk be 
shipped to and physically unloaded into the distributing 
plants (see 7 CFR §§ 1030.7(b), 1036.7), 1062.6). This dem- 
onstrates that the requirement can be stated with greater 
precision than in the present case. Petitioners’ argument 
would have greater force if the more particular language 
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were used in one section of the Indiana Order but omitted 
in the supply plant section of the same Order. I do not 
know whether the same personnel handled all of the rule 
making dockets in question, but, in any event, if it were 
not the intention of the draftsmen of the Order language 
at issue here to use the present language in the same 
manner as such language had been construed by the Judi- 
cial Officer in Owen Dairy, they were obligated to explain 
that fact in the discussion preceding the issuance of the 
final regulation. But there is nothing in the- “legislative 
history” of the Indiana Order to indicate that the lan- 
guage at issue here was used in a different manner than 
in Owen Dairy. 


In addition, it is well-settled that an official who is responsible for 
administering a regulatory program (such as a Market Administra- 
tor) has authority to interpret the provisions of the statute and reg- 
ulations, and his interpretation is entitled to great weight.®° 

The doctrine of affording considerable weight to interpretation 
by the administrator of a regulatory program is particularly appli- 
cable in the field of milk. As stated by the court in Queensboro 
Farms Products, Inc. v. Wickard, 137 F.2d 969, 980 (2d Cir. 1948): 


The Supreme Court has admonished us that interpreta- 
tions of a statute by officers who, under the statute, act in 
administering it as specialists advised by experts must be 
accorded considerable weight by the courts. If ever there 
was a place for that doctrine, it is, as to milk, in connec- 
tion with the administration of this Act because of its 
background and legislative history. The Supreme Court 
has, at least inferentially, so recognized. 

Similarly, in Blair v. Freeman, 370 F.2d 229, 232 (D.C. Cir. 1966), 
the court stated: 


30 Allen M. Campbell Co. Gen. Contractors, Inc. v. Lloyd Wood Constr. Co., 446 
F.2d 261, 265 (5th Cir. 1971); Lawson Milk Co. v. Freeman, 358 F.2d 647, 650 (6th Cir. 
1966). See, also Udall v. Tallman, 380 U.S. 1, 16-17 (1965); Bowles v. Seminole Rock 
Co., 325 U.S. 410, 413-14 (1945); FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 
n.6 (1940); Norwegian Nitrogen Prods. Co. v. United States, 288 U.S. 294, 335 (1933); 
United Truck Lines, Inc. v. ICC, 189 F.2d 816, 817 (9th Cir.), cert. denied, 342 U.S. 
830 (1951); L. Gillarde Co. v. Joseph Martinelli & Co., 169 F.2d 60, 60-61 (1st Cir.), 
cert. denied, 335 U.S. 885 (1948); Armstrong Co. v. Walling, 161 F.2d 515, 517 (1st Cir. 
1947); Superior Packing Co. v. Porter, 156 F.2d 193, 195 (8ih Cir.), cert. denied, 329 
U.S. 788 (1946); Bowles v. Mannie & Co., 155 F.2d 129, 133 (7th Cir.), cert. denied, 329 
US. 736 (1946); Bowles v. Cudahy Packing Co., 154 F.2d 891, 892 (8d Cir. 1946); In re 
Yasgur Farms, Inc., 33 Agric. Dec. 389, 417-18 (1974); In re Weissglass Gold Seal 
Dairy Corp., 32 Agric. Dec. 1004, 1055, aff'd, 369 F. Supp. 632 (S.D.N.Y. 1973). 
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A court’s deference to administrative expertise rises to 
zenith in connection with the intricate complex of regula- 
tion of milk marketing. Any court is chary lest its disar- 
rangement of such a regulatory equilibrium reflect lack of 
judicial comprehension more than lack of executive au- 
thority. 

For the reasons set forth above, the Market Administrator’s in- 
terpretation of § 7(b) of the Order, requiring that milk be not only 
transported to a distributing plant, but also physically pumped into 
the distributing plant’s tank, to be a qualifying shipment, is a le- 
gally permissible interpretation of the Order. 

Petitioners argue (Petitioners’ Brief on Tentative Decision and 
Order at 5): 


In [In re] Associated Milk Producers, 33 Agric. Dec. 976, 
984 (1974)—decided nine years after Owen—the Judicial 
Officer suggested by reference that there is continuing va- 
lidity to the concept that milk may be shipped to and re- 
ceived by a plant without “enter[ing] the physical confines 
of the building . . . ” (quoting [Jn re] Fiorlat Dairy Prod- 
ucts Corp., 11 Agric. Dec. 251, 162 (1952). 

The dicta in Associated Milk Producers, relied on by petitioner’s, 
is based on the holding in Queensboro Farms Products, Inc. v. Wick- 
ard, 137 F.2d 969, 981 (2d Cir. 1943), affirming the Market Adminis- 
trator’s interpretation of a milk Order that cream, which was 
transferred in the street adjacent to a milk plant from a large 
truck to a small truck, was “received” at the plant and “moved 
from” the plant. However, the court did not hold that the Market 
Administrator’s interpretation was required, but merely that it was 
a premissible interpretation of the Order. 

The word “received” has been interpreted differently in various 
milk orders, depending upon the regulatory purpose to be served 
by the particular provisions at issue. In re Vernon Coop. Creamery 
Ass'n, 38 Agric. Dec. 322, 329-30 (1979). Whether milk is regarded 
as “received” at a particular plant frequently depends on whether 
it is advantageous to “producers” under the Order to consider the 
milk as “received” at the plant. The cases holding that it is a legal- 
ly permissible interpretation of milk orders to regard milk as “re- 
ceived” at a plant, when it is merely transferred at or outside of 
the plant, have no relevancy here. Furthermore, County Line’s 
milk was not even transferred to other trucks at Meadow Gold’s 
plant. 

Petitioners contend that the Indiana Order, as interpreted by the 
Market Administrator, is “out of harmony with the legislative ob- 
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jective,” that “handlers are regulated so that producers may bene- 
fit,” and that the rules may not be applied “to benefit one group of 
producers to the exclusion of others” (Petitioners’ Brief on Tenta- 
tive Decision and Order at 2). But petitioners’ argument begs the 
question. Who are the “producers” to be benefited under the Indi- 
ana Order. Certainly not all dairy farmers in the United States; 
nor all dairy farmers in the Midwest; nor even all dairy farmers in 
the State of Indiana. 

The only “producers” to be benefited by the Indiana Order are 
those dairy farmers who meet the definition of “producer” in the 
Order, which, insofar as relevant here, requires that their milk be 
“received at a pool plant” (7 CFR § 1049.12(a)). The Indiana Order 
is the same, in this respect, as every other marketwide milk order. 
As stated in Vetne, “Federal Marketing Order Programs,” in 1 Ag- 
ricultural Law § 2.39 (J. Davidson ed., 1980) (footnotes omitted): 


In order to receive the benefits of the blend price, a 
dairy farmer must meet the requirements of a producer as 
defined in each order, and his production must qualify as 
producer milk. 


Simply stated, a producer under any order is a dairy 


farmer who: (1) sells milk to a pool handler; (2) is in com- 
pliance with Grade A requirements; and (3) is not a pro- 
ducer-handler. The producer’s “milk must either be re- 
ceived at a pool plant or diverted to a nonpool plant for 
the account of a pool handler.” 


The dairy farmers shipping milk to County Line were entitled to 
the benefits of the Indiana Order only if County Line was a pool 
plant under the Indiana Order, and County Line was a pool plant 
under the Indiana Order only if the required percentage of its milk 
was “shipped to” (i.e. unloaded into) a distributing plant during 
the period involved here. Accordingly, once it has been determined 
that County Line was not a pool plant under the Indiana Order 
(since it did not ship the required percentage of its milk to a dis- 
tributing plant regulated by the Order), it is entirely consistent 
with the objectives of the Act to exclude the dairy farmers shipping 
to County Line from the benefits of the Indiana Order. 

Petitioners argue (Petitioners’ Brief on Tentative Decision and 
Order at 8 n.*): 


The milk received by Meadow Gold was excluded from the 
pool only because it was first assembled at Shipshewana 
for efficient shipment. Had this same milk moved directly 
from dairy farms to Meadow Gold, without intervening as- 
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sembly, there would be no issues as to pool participation or 
other source milk. 

Petitioners miss the point. The milk was not excluded from the 
pool because it “was first assembled at Shipshewana for efficient 
shipment.” The milk was excluded because, after it was assembled 
at Shipshewana, it was never “shipped to” (i.e, unloaded at) 
Meadow Gold’s plant. 

Petitioners argue that the action of the Market Administrator 
“is out of harmony with the Act because it makes producer pool 
participation conditional upon the disposition of milk by the han- 
dler after delivery by the producer’ (Petitioners’ Brief on Tentative 
Decision and Order at 4). But that is true under almost all mar- 
ketwide milk orders where a dairy farmer ships milk to a supply 
plant. That is, almost every marketwide milk order has supply 
plant qualification requirements, which must be met to qualify a 
supply plant as a pool plant (Dairy Division, AMS, USDA, Summa- 
ry of Major Provisions in Federal Milk Marketing Orders, July 1, 
1984, at 39-43 (Table 3)). If any supply plant fails to qualify as a 
“pool” plant, its dairy farmers fail to qualify as “producers.” Hence 
there is nothing unique, in this respect, about the Indiana Order, 
and nothing out of harmony with the Act. 

Petitioners further argue that the “agency may invoke the en- 
forcement authority of Section 8a(6) of the Act [7 U.S.C. § 608a(6)] 
to compel [County Line’s] compliance with the regulatory directive; 
it may not impose an unauthorized penalty for perceived noncom- 
pliance with the rule” (Petitioners’ Brief on Tentative Decision and 
Order at 4). However, the agency could not have invoked the en- 
forcement authority of the Act to compel County Line to meet the 
pool plant qualification provisions. The agency has no authority to 
compel any plant to become a pool plant. That is a voluntary deci- 
sion to be made by each supply plant. (A supply plant that is not a 
“pool plant” is, of course, not required by the Order to pay its 
dairy farmers the uniform blend price under the Order.) 

Furthermore, no “unauthorized penalty” has been imposed on 
County Line or the other petitioners. The Market Administrator’s 
audit adjustments were not in the nature of a civil penalty. The 
Market Administrator merely excluded milk from the Indiana pool 
which was not “producer” milk, just as every Market Administra- 
tor does under every marketwide milk order in the country. 

For the foregoing reasons, the Market Administrator’s determi- 
nations were not out of harmony with the objectives of the Act. 
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B. Section 7(b) of the Order, as Interpreted by the Market Administrator, Is 
Supported by Reasoned Agency Decisionmaking. 


Petitioners argue, and the ALJ determined, that § 7(b), as inter- 
preted by the Market Administrator, is not supported by reasoned 
agency decisionmaking, as required by the Administrative Proce- 
dure Act (5 U.S.C. §§ 553(c), 557(c), 706).32 

The requirement of reasoned agency decisionmaking is explained 
in Burlington Truck Lines v. United States, 371 U.S. 156, 167-68 
(1962), as follows: 


There are no findings and no analysis here to justify the 
choice made, no indication of the basis on which the Com- 
mission exercised its expert discretion. We are not pre- 
pared to and the Administrative Procedure Act [footnote 
omitted] will not permit us to accept such adjudicatory 
practice. See Siegel Co. v. Federal Trade Comm'n, 327 U.S. 
608, 613-614. Expert discretion is the lifeblood of the ad- 
ministrative process, but “unless we make the require- 
ments for administrative action strict and demanding, ex- 
pertise, the strength of modern government, can become a 
monster which rules with no practical limits on its discre- 
tion.” New York v. United States, 342 U.S. 882, 884 (dis- 
senting opinion). ‘Congress did not purport to transfer its 
legislative power to the unbounded discretion of the regu- 
latory body.” Federal Communications Comm’n v. RCA 
Communications, Inc., 346 U.S. 86, 90. The Commission 
must exercise its discretion under § 207(a) within the 
bounds expressed by the standard of “public convenience 
and necessity.” Compare id., at 91. And for the courts to 
determine whether the agency has done so, it must “dis- 
close the basis of its order” and “give clear indication that 
it has exercised the discretion with which Congress has 
empowered it.” Phelps Dodge Corp. v. Labor Board, 313 
U.S. 177, 197. The agency must make findings that support 
its decision, and those findings must be supported by sub- 
stantial evidence. Interstate Comm’n v. J-T Transport Co., 
368 U.S. 81, 93; United States v. Carolina Carriers Corp., 
815 U.S. 475, 488-489; United States v. Chicago, M., St. P. 
& P. R. Co., 294 U.S. 499, 511. Here the Commission made 
no findings specifically directed to the choice between two 
vastly different remedies with vastly different conse- 


31 See Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 413-21 (1971); Bur- 
lington Truck Lines v. United States, 371 U.S. 156, 165-74 (1962); Hooker Chemicals 
& Plastics Corp. v. Train, 587 F.2d 620, 635-37 (2d Cir. 1976). 
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quences to the carriers and the public. Nor did it articu- 
late any rational connection between the facts found and 
the choice made. The Commission addressed itself neither 
to the possible shortcomings of § 204 procedures, to the ad- 
vantages of certification, nor to the serious objections to 
the latter. As we shall presently show, these objections are 
particularly important in the present context and they 
should have been taken into account. 

At the outset of the consideration as to whether the Secretary 
engaged in reasoned agency decisionmaking, I should explain that 
when I ruled on the certified questions in this case, I was under the 
mistaken impression that if the supply plant’s milk was actually 
needed to meet the market’s fluid needs, the Market Administrator 
would not countenance the charade of pumping milk into and out 
of a distributing plant’s tank enroute to its intended destination, a 
cheese plant. That assumption was based, in part, on respondent’s 
argument stating (Answer to Application for Interim Relief at 4-5): 


The mere shipment of milk from a supply plant to a dis- 

tributing plant is of no significance in terms of qualifying 

the supply plant under the order unless and until the milk 

is physically received at the distributing plant. If the 

Market Administrator interpreted 7 CFR 1049.7(b) as peti- 

tioners request a supply plant could qualify all its receipts 

by simply alleging it shipped its milk to a distributing 

plant when in fact the milk was received by a non-pool 

plant. In this situation, the supply plant would receive the 

pricing benefits of pooling its milk receipts without ever 

having to fulfill its obligation of supplying fluid milk 

when needed to the market, which is the main rationale for 

pricing such supply plant milk under the Order. Thus, peti- 

tioners’ “shipping without receipt” argument borders on the 

absurd and is obviously without merit. 

Expressing agreement with the latter portion of that argument, I 

stated in ruling on the first question certified in this case (Jn re 
County Line Cheese Co., 41 Agric. Dec. 640, 646 (1982)): 


Of course it “borders on the absurd” to permit petitioner 
to receive the pricing benefits of pooling its milk receipts 
without fulfilling “its obligation of supplying fluid milk 
when needed to the market” (emphasis supplied). But the 
question raised here is what must petitioner do to satisfy 
the Department that it is ready, willing and able to fulfill 
its obligation when its milk is not needed or wanted, and 
will not be used by the distributing plant? Does it not then 
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“border on the absurd” to require petitioner to truck its 
milk to a distributing plant, pump the milk into the plant, 
and then immediately pump it back into the supply plant’s 
truck before it is delivered to its originally intended desti- 
nation? 

Still acting under the mistaken impression referred to above, in 
ruling on a second question certified by the ALJ, as to whether a 
trial-type hearing should be held in this case, I stated (Jn re County 
Line Cheese Co., 41 Agric. Dec. 1324, 1324-25 (1982)): 


Respondent has made no showing at present warranting 
a trial-type hearing in this proceeding. “It is well estab- 
lished that when the lawfulness of the Order itself or a 
provision thereof is attacked, the Act affords no trial de 
novo by way of the 8c(15)(A) petition.” In re Leonberg, 32 
Agric. Dec. 763, 792 (1973). 


Respondent should, however, be afforded the opportunity 
to make a further demonstration to the Administrative 
Law Judge that a trial-type hearing is necessary in this 
proceeding. For example, the previous ruling of the Judi- 
cial Officer in this proceeding relates to the legality of the 


order where the supply plant’s milk is not needed or 
wanted by a distributing plant, and will not be used by a 
distributing plant (41 Agric. Dec. at 645-46). If, as a matter 
of fact, milk was in short supply during the relevant 
period and was needed by distributing plants in the area, 
it would “border on the absurd” to “permit petitioner to 
receive the pricing benefits of pooling its milk receipts 
without fulfilling ‘its obligation of supplying fluid milk 
when needed to the market.’ ” (41 Agric. Dec. at 646). If the 
milk was actually needed during the relevant period, there 
is no need to decide the hypothetical question as to wheth- 
er the order would be invalid as applied to a situation 
where the milk was not needed.?? 

However, at the hearing held in this case, James L. Kalkofen, 
Assistant to the Market Administrator, made it clear that the cha- 
rade of pumping milk into and out of a distributing plant’s tank is 
accepted by the Market Administrator as a qualifying shipment 


32 Requiring respondent to demonstrate that there were issues of fact warranting 
a trial-type hearing did not, of course, change the burden of proof at such a hearing, 
which rests with petitioners. If the Order provisions were invalid only under certain 
factual conditions, e.g., where a supply plant’s milk was not needed by the market 
for fluid purposes, the burden would be on petitioners to demonstrate that those fac- 
tual conditions existed. 
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under § 7(b) of the Order even in times of short supply when a 
supply plant’s milk is needed by the market for fluid purposes. Spe- 
cifically, he testified (Tr. 185, 208-09): 


Judge Baker: Is it a correct statement, Mr. Kalkofen, 
that you, that according to what you have learned and 
been instructed, it is immaterial whether or not there is 
a—whether the supply requirements have been met or not, 
because the sole criterion rests with the requirement, as 
you see it, as pumping the milk in and out, is that correct? 


The Witness: My job as auditor would be to do that. 


* * * * * * * 


Q [By Mr. Vetne] If County Line milk had so chosen, 
under the Market Administrator’s interpretation, could it 
have been pooled in full compliance with the order with- 


out leaving a drop of milk for bottling purposes at Meadow 
Gold? 


A If they shipped the milk to another plant. 


Q Could they have shipped the milk to Meadow Gold, 
fifty percent of their receipts and unloaded that whole 
fifty percent and transferred it to Auburn for manufactur- 
ing? 

A Fifty percent of the Grade A _ receipts at 
Shipshewana, of the milk received at Shipshewana, you 
transfer to Meadow Gold and then what did you do with 
it? © 

Q_ And reload it back into the truck? 

A What did you do with it? 


Q You pumped into the plant, pumped out of the plant 
into the truck and hauled all of it further on to Auburn? 


A Yes. 


Q The plant would qualify even though none of the 
milk was kept for bottling purposes? 


A Yes. 


Q Would the plant continue to qualify under the Indi- 
ana order doing that even if a neighboring plant that was 
desperate for milk, County Line wouldn’t sell us any milk? 
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Would County Line continue to qualify as long as they 
pumped it in and out, the whole volume of milk? 


A That is right. 

Hence under the Market Administrator’s interpretation of § 7(b), 
form prevails over substance, and even if a supply plant’s milk is 
needed by some distributors to meet the fluid needs of the market, 
if the particular distributing plant to which the milk is shipped, 
viz., Meadow Gold, does not need the milk for fluid purposes (or, 
more accurately, does not plan to use the milk for fluid purposes), 
the supply plant’s shipment qualifies under § 7(b) if the milk is 
pumped into and out of Meadow Gold’s tank enroute to a cheese 
factory. 

In view of that interpretation of § 7(b) by the Market Administra- 
tor, it is irrelevant whether other distributing plants in the Indi- 
ana market needed County Line’s milk for fluid purposes, when it 
was being sent ultimately to County Line’s cheese plant. Beatrice 
Foods Company, and its divisions, County Line and Meadow Gold, 
are not eleemosynary institutions. They are engaged in business for 
profit. Accordingly, they are not required, and they should not be 
expected, to arrange their milk handling activities so as to maxi- 
mize the returns to milk producers supplying the Indiana market. 
Rather, they are only required, and should only be expected, to 
meet the minimum, lawful requirements for qualifying County 
Line as a pool plant. 

Under the Market Administrator’s interpretation of §7(b), 
County Line is not required to offer its milk to other distributing 
plants that need milk for fluid purposes. Accordingly, when 
Meadow Gold does not need (or rather, does not plan to use) 
County Line’s milk for fluid purposes, County Line is not required, 
and should not be expected, to offer the milk to other distributing 
plants, or even to acquiesce in their requests for such milk, rather 
than supply its cheese plant with milk. It is, therefore, irrelevant 
whether other distributing plants in the market needed County 
Line’s milk for fluid purposes during the relevant period.** 


33 Respondent failed to prove that other distributing plants in the area needed 
County Line’s milk for fluid purposes during the relevant period. However, petition- 
ers failed, and made no effort, to prove the converse, i.e. that other distributing 
plants in the market did not need County Line’s milk for fluid purposes. Petitioners 
only proved that County Line was ready, willing and able to satisfy requests by 
other distributing plants for milk, if any requests had been made. Since petitioners 
have the burden of proof, if it were necessary to determine whether other distribut- 
ing plants in the market needed County Line’s milk for fluid purposes during the 
relevant period, the determination would have to be against petitioners. The ALJ’s 

Continued 
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If there is any gap in the supply plant qualification require- 
ments, as interpreted by the Market Administrator, the remedy is 
to change the requirements, or the Market Administrator’s inter- 
pretation—not to expect petitioners to gratuitously arrange their 
milk transactions for the benefit of producers, rather than Bea- 
trice’s stockholders. 

In the present case, we are concerned with the lawfulness of 
§ 7(b), as interpreted by the Market Administrator, in the factual 
setting that existed from September 1980 through February 1981. 

The ALJ, who had the advantage of seeing and hearing the wit- 
nesses testify, found that (i) County Line was at all times ready, 
willing and able to supply the fluid needs of the market (which is 
irrelevant, since the Order, as interpreted by the Market Adminis- 
trator, imposes no such obligation on County Line, if it goes 
through the pumping charade), and (ii) before each load of milk dis- 
qualified by the Market Administrator left County Line’s supply 
plant, both County Line and Meadow Gold knew that the milk was 
not needed by Meadow Gold, and that the ultimate destination of 
the milk was the Auburn cheese plant. She further found that 
pumping milk into and out of Meadow Gold’s tank costs County 
Line about $50,000 per year, plus an additional $5,000 for added 
transportation costs (Findings 24, 86; Tr. 271-72), and that 
“(fjrequent pumping of milk is known to deteriorate milk quality” 
(Finding 83; Tr. 219). 

Where it is known by all parties in advance that a supply plant’s 
milk is not needed for fluid purposes by the distributing plant to 
which it is shipped, and that it will be sent to a manufacturing fa- 
cility in the same truck immediately after it is pumped into and 
out of the distributing plant’s tank, the pumping in and pumping 
out procedure should be required only if there is a reasonable, logi- 
cal reason for requiring the procedure. 

The Secretary’s formal rule making Decision as to the Indiana 
Order does not indicate that the Secretary even considered this 
precise matter, let alone offer any rational explanation in this re- 
spect. Specifically, the Secretary’s 1968 Decision states (83 Fed. 
Reg. 18,282, 18,288-89 (1968)): 


(b) Plant requirements for pooling. The pooling require- 
ments for distributing plants and supply plants presently 


findings that the market did not need County Line’s milk seem to be based on the 
erroneous view, which she expressed at the hearing, that this issue is respondent’s 
“affirmative defense” (Tr. 92). Her findings, in this respect, repeatedly refer to what 
respondent failed to prove, rather than to what petitioners proved. 
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provided in the Indianapolis order should be adopted for 
the expanded order, subject to minor changes. 


Proponent cooperatives and handlers supported adoption 
of the Indianapolis pool plant provisions for the expanded 
order. Currently, a distributing-type plant qualifies by dis- 
posing of 50 percent of its total receipts from producers 
and pool supply plants on routes with at least 10 percent 
of such receipts disposed of in the marketing area on 
routes. Such requirements are herein continued subject to 
clarification of the present provisions and the addition of 
the following provision. 


The pooling requirements for a distributing plant should 
be expanded to provide greater flexibility in monthly dis- 
posal requirements to avoid loss of pool status due to tem- 
porary changes in receipts or sales at the distributing 
plant. This can be accomplished by providing that a dis- 
tributing plant which has met the 50 percent performance 
requirement in either the current or immediately preced- 
ing month and meets the minimum in-area route disposi- 
tion requirement (i.e., 10 percent of total receipts at such 
plant) in the current month may retain pool status. 


There are circumstances, such as minor changes in re- 
ceipts or Class I sales, which may cause a distributing 
plant difficulty in meeting the 50 percent route disposition 
requirement for a particular month. The 2-month basis for 
meeting the pooling requirement for a distributing plant 
will minimize the occasions of inadvertent loss of pool 
plant status. 


Also, the definition of a pool distributing plant should be 
clarified to insure that receipts of milk by diversion from 
other pool distributing plants will not be counted as pro- 
ducer receipts in determining precentages for qualification 
purposes. Milk received in such manner is a part of the 
normal supply of milk for the diverting handler and is in- 
cluded in his receipts. There are no supply plants in the 
market at this time. However, supply plant receipts may 
be a normal source of supply for the Class I needs of pool 
distributing plants. Consequently, any such receipts should 
be included in the receipts base for the purpose of deter- 
mining the percentages of receipts sold on routes. 
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The cooperatives and handlers also proposed continu- 
ance of the main requirements for pooling supply plants 
which are provided in the Indianapolis order. Essentially, 
these provisions require the shipment each month of at 
least 50 percent of plant receipts of Grade A milk as fluid 
milk products to pool distributing plants. Qualifying ship- 
ments from supply plants, however, should be in the form 
of milk or skim milk since these are the products which 
would be needed to supplement direct-ship supplies in this 
market. A supply plant which meets the 50 percent ship- 
ping standard each month of September through February 
is automatically designated as a pool plant for the succeed- 
ing months of April through August (unless a written re- 
quest for nonpool status is submitted to the market admin- 
istrator). These percentage requirements are basically com- 
parable with those in other nearby Federal orders. 


One exceptor urged adoption in the Indiana order of the 
somewhat lower Chicago Regional order standards for 
supply plant qualification. In addition, it was contended 
that sales from Chicago Regional order supply plants to 
Northwestern Indiana distributing plants (currently under 
the Chicago Regional order) should be counted in qualify- 
ing a supply plant under the Chicago Regional order. A 
supply plant would be pooled, however, in the market 
where it makes the greater sales. This exceptor contended 
that the loss of bulk sales to Northwestern Indiana distrib- 
uting plants which would be regulated by this order could 
affect the ability of certain Chicago Regional order supply 
plants to qualify as pool plants under such order. 


The current minimum shipping requirement has been 
the accepted standard under the Indiana orders over a 
considerable period. While the Indiana markets involved 
have relied mainly on nearby direct-ship for most of their 
fluid requirements, there have been times when supply 
plants have associated with these markets. There was no 
evidence on the record of any past pooling qualification 
problems. The current minimum standard is in line with 
that of other markets having comparable patterns of utili- 
zation. Under the circumstances, no change should be 
made on the basis of this record. 


The exceptor to the supply plant standards raised the 
further issue, referred to above, that certain Chicago Re- 
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gional order supply plants could fail to qualify under that 
order if sales to distributing plants in the Northwestern 
Indiana area were not credited to them. 


No specific problem in this regard was cited in the 
record. The record contains insufficient basis for any 
major change in pooling standards for supply plants under 
either an Indiana order or the Chicago Regional order. 
Any supply plant which has met the pooling standards 
under the Chicago Regional order for each month of 
August through December 1968 will qualify automatically 
under that order through July 1969. The intervening 
period permits sufficient time for interested parties to ob- 
serve the operation of supply plants with respect to these 
markets and, if necessary, to request further consideration 
of supply plant standards prior to the next qualifying 
period. Consequently, if market conditions change so as to 
affect the basis of pooling, consideration can be given at 
another hearing to revising supply plant standards. 


Producers proposed, however, to eliminate the special 
provision of the Indianapolis order which permits a supply 
plant to qualify during the months of April through July 
by meeting the delivery performance standards in each of 
the preceding months of August through March as a 
supply plant or distributing plant, and for December 
through March by meeting the supply plant requirements. 
This provision for supply plant qualification was adopted 
in May 1962 to accommodate a particular circumstance, 
that of a pool distributing plant which had discontinued its 
bottling operations but continued in the market for a time 
as a supply plant. They pointed out that with the closing 
of the plant for which the provision was developed, no pur- 
pose is served by continuing it in the order. Since the pro- 
vision is obsolete, it is deleted from the order. 


Provision should be made to exclude from pooling a 
supply plant which meets the pooling requirements of an- 
other order as well as those of this order, when greater 
shipments are made to plants regulated by such other 
order. This will assure that any supply plant which associ- 
ates milk with the pool will be regulated under this order 
only if the plant continues its association with this market 
during each month. This is important in view of the auto- 
matic pooling provisions provided for in this and other 
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nearby orders. As previously indicated there are no supply 
plants associated with this market at present. 

It should be noted that, with respect to another issue, the Secre- 
tary removed a provision in the interest of efficient marketing of 
milk. This shows that, where possible, the Secretary was concerned 
with efficient marketing procedures. The Secretary stated (33 Fed. 
Reg. 18,282, 18,289 (1968)): 


Manufacturing plants in the Wisconsin portion of the 
production area near producer farms supplying milk for 
the Indiana market may be located more than 300 miles 
from Indianapolis. These plants serve as readily available 
outlets for the reserve milk of this market associated with 
the producer supplies located in Wisconsin. 


It is in the interest of efficient marketing of producer 
milk, therefore, to permit the movement of reserve sup- 
plies to manufacturing facilities wherever located. Conse- 
quently, the current Indianapolis provision which provider 
for transfers or diversions only as Class I milk if moved to 
a nonpool plant 300 miles or more from Indianapolis is not 
included in this amended order. (Emphasis added.) 


Since the Secretary’s 1968 Decision as to the Indiana Order in- 
corporates by reference the findings and determinations as to the 
predecessor Indianapolis Order (33 Fed. Reg. 18,282, 18,290 (1968)), 
and the Secretary’s 1968 findings as to the requirements for pool- 
ing supply plants indicate that the minimum requirements previ- 
ously imposed by the Indianapolis Order were being continued 
without major change (33 Fed. Reg. 18,282, 18,288-89 (1968)), the 
Secretary’s 1961 Decision as to the supply plant provisions of the 
Indianapolis Order is also relevant. 

However, the Secretary’s 1961 Decision as to the Indianapolis 
Order, although more informative than the 1968 Decision, provides 
no support or rational explanation for the pumping in and pump- 
ing out requirement in the circumstances of this case. Moreover, 
the 1961 Decision shows that the Secretary was concerned with, 
and attempted to avoid, unnecessary movement of milk incident to 
qualifying supply plants as pool plants. (Significantly, however, the 
1961 Decision explains why minimum standards are vital to pre- 
vent plants which are not really supplying the fluid needs of the 
market from becoming pool plants, which enables them to draw 
payments from the producer-settlement fund.) Specifically, the 1961 
Decision as to the Indianapolis Order states (26 Fed. Reg. 67, 69-70 
(1961) (emphasis added)): 
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Definition of plants. The minimum class prices of the 
order should apply to that milk eligible for distribution as 
Grade A milk which is received from dairy farmers at 
plants primarily engaged in supplying fluid milk products 
for sale on retail and wholesale routes in the marketing 
area. Such plants would be defined as “pool plants”. 


The basis for determining which plants shall be pool 
plants under the order, and thereby fully subject to regula- 
tion, should be clearly set forth in the order and apply uni- 
formly to all plants, wherever located. Pool plant status 
should not be determined solely on an occasional shipment 
of milk to the market, or an approval by specified health 
authority. Such a method for determining which plants 
shall be subject to regulation would not provide a work- 
able basis for administering an order for the Indianapolis 
marketing area. 


The production of high quality milk involves extra ex- 
pense. It is important that the amount of milk produced 
for this market under Grade A inspection be no more than 
that necessary to provide an adequate and dependable 
supply of quality milk. To encourage excessive production 
would represent an economic waste, since the expenditure 
involved in producing Grade A milk not needed on th 
market would result in no extra value to producers. 


Essential to the operation of a marketwide pool is the es- 
tablishment of performance standards to apply uniformly 
to all plants. Any plant, regardless of its location, should 
have equal opportunity to comply with the standards and 
thereby to participate in the marketwide pool and have its 
producers share in the Class I sales of the market. Wheth- 
er or not plants and producers choose to supply the Indian- 
apolis order market will depend on the economic circum- 
stances with which they are confronted, such as prices, 
transportation costs, and alternative outlets. 


Performance standards should be such that any plant 
which has as its major function the supplying of milk to 
the market would pool its sales and share in the mar- 
ketwide equalization. On the other hand, plants only casu- 
ally, or incidentally, associated with the market should not 
be subject to complete regulation. Neither should they be 
permitted or required to equalize their sales with all plants 
in the market. If a milk plant were to be permitted to share 
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on a pro rata basis the Class I utilization of the entire 
market without being genuinely associated with the 
market, then the differentials paid by users of Class I milk 
could be dissipated without accomplishing their intended 
purpose. If a plant were to be qualified and fully regulated 
merely by making a token shipment of milk or cream into 
the market for sale as Class I milk, then any milk plant 
which found itself in a position where it was selling a 
smaller share of its milk in Class I than the average for all 
regulated handlers might make such shipment and receive 
equalization payments from the pool. The only qualifica- 
tion such a plant would be required to meet would be com- 
pliance with the necessary health department standards. 


Since reserve milk is an essential part of any fluid milk 
business, there will always be some excess milk in the 
plants of handlers supplying other markets. This will be 
particularly true in the months of flush production. Plants 
selling primarily to other markets, or plants shipping milk 
on an opportunity basis to any market where supplies 
happen to be short, do not represent sources of milk on 
which the Indianapolis marketing area may depend. If 
such a plant, by selling a token quantity of Class I milk in 
the marketing area, were allowed to pool its surplus, the 
operator thereof could gain an unwarranted advantage in 
paying producers by receiving equalization payments from 
the Indianapolis order pool. Such a distribution of equali- 
zation payments would, in fact, reduce the blend price to 
producers regularly supplying the market, thereby having 
an adverse effect on the milk supplies upon which the 
market depends. This could result in the need for higher 
Class I prices than would otherwise be required to supply 
the market adequately. 


Because of the difference in marketing practices and 
functions between distributing plants and supply plants, 
separate performance standards have been provided for 
them. A “distributing plant” under the order would be de- 
fined as a plant in which any Grade A fluid milk product 
is packaged and disposed of during the month on routes in 
the marketing area. “Supply plant” would be defined to 
mean a plant from which milk, skim milk or cream is 
shipped during the month to a distributing plant which is 
qualified as a pool plant. 
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The term “route” would mean the delivery (including 
disposition from a plant store or from a distribution point 
and distribution by a vendor or vending machine) of any 
fluid milk product classified as Class I to a retail or whole- 
sale outlet other than a milk plant or a distribution point. 


In order to qualify as a pool plant, a distributing plant 
should be required to distribute at least 10 percent of its 
milk from producers and other plants during the month as 
Class I milk on routes to outlets in the marketing area. 


A distributing plant having more than 90 percent of its 
business outside the marketing area or in other outlets 
should not be considered as essentially associated with the 
market. It is not considered advisable to bring such a plant 
under full regulation because of the minor share of its 
business in the marketing area. Full regulation in such 
case would not be necessary to accomplish the purposes of 
the order, and might well place such plant at a competi- 
tive disadvantage in supplying the unregulated market. 
Such a minimum is necessary also to avoid the possibility 
that a plant otherwise not associated with the market 
might qualify itself for equalization payments to its own 
advantage, and to the disadvantage of the market, by 
means of minor sales in the marketing area. 


It is contemplated that only plants primarily engaged in 
route distribution of fluid milk products should be quali- 
fied as pool plants under this definition. In order to pre- 
serve this distinction, a further condition should be placed 
on distributing plants. This is that its total route distribu- 
tion of Class I milk, both inside and outside the marketing 
area, must amount during the month to at least 50 percent 
of its receipts of Grade A milk from dairy farmers and 
from other plants. Any plant which does not qualify on 
this basis should be deemed to be primarily a supply plant 
and its pool status should be judged by the standards ap- 
plied to such plants. 


A plant from which milk for Class I uses is distributed 
regularly in the marketing area under normal circum- 
stances may be expected to dispose of its milk in such a 
way as to exceed by a reasonable margin the minimum 
performance standards necessary to qualify as a pool 
plant. There may be from time to time plants supplying 
milk to the marketing area which would not qualify for 
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pool status. Such plants should be required to file reports, 
make available their records for audit by the market ad- 
ministrator, and be subject to payments hereinafter dis- 
cussed if they are not fully subject to regulation. 


The performance standards for supply plants to qualify 
for pool plant status should reflect the fact that currently 
the quantity of milk produced for the market is adequate 
on an annual basis for the needs of the market. At times, 
especially during the months of seasonally high produc- 
tion, distributors in the market may not need all of the 
milk available from producers in order to keep their Class 
I outlets fully supplied. Jn order to assure that all the pro- 
ducers’ milk which is pooled with the market will be avail- 
able for Class I, supply plant standards should be set at 
levels which require that such milk will be available. 


In order to qualify for pool plant status a supply plant 
should ship to distributing plants which are pool plants at 
least 50 percent of its receipts of milk from dairy farmers in 
any month in the form of fluid milk products. A supply 
plant from which a proportionately lesser quantity of milk 
is disposed of in this manner should not, under the present 


conditions in the market, be considered as primarily associ- 
ated with the regulated market. 


It is recognized that if there is any demand for milk 
from supply plants it will be greatest during the season of 
low production. For sustained periods during the months of 
flush production, supplies of milk received at plants locat- 
ed in or near the marketing area may be sufficient to 
supply the Class I outlets.During this part of the year, it 
would be more economical to leave the most distant milk in 
the country for manufacture, and use local supplies for 
Class I use. The performance provisions should not force 
milk to be transported to distributing plants in the months 
of seasonally high production in order to maintain the eli- 
gibility of supply plants to pool. 


To avoid this, provision should be made whereby a 
supply plant may elect to receive pool plant status during 
the months of seasonally high production. Such election 
would be available to a plant when it had supplied a sub- 
stantial portion of its producer milk to distributing plants 
in the market during each of the immediately preceding 
months of seasonally low production. This would be accom- 
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plished by providing that a supply plant which shipped 50 
percent of its producer milk receipts during each of the 
immediately preceding months of August through Janu- 
ary ** to distributing plants which are pool plants would 
thereby earn pool plant status for the months of April 
through July. As herein proposed pool plant status for the 
months of April through July would automatically accrue 
to such supply plant unless the operator of such plant noti- 
fied the market administrator that he elected to have non- 
pool status for such plant beginning with any of the 
months during the April through July period. 


From the foregoing, it is manifest that the Market Administra- 
tor’s interpretation, permitting a supply plant’s milk to be a quali- 
fying shipment when it is merely pumped into and out of a distrib- 
uting plant’s tank enroute to a cheese plant, when the milk is 
needed for Class I use by other distributing plants in the market, is 
inconsistent with the Secretary’s findings and defeats the Secre- 
tary’s goal. Although this is not the appropriate time for suggest- 
ing a change in the Market Administrator’s interpretation, it 
should be noted, briefly, that in “the field of taxation, administra- 
tors of the laws, and the courts, are concerned with substance and 
realities, and formal written documents are not rigidly binding.” 
Helvering v. F. & R. Lazarus & Co., 308 U.S. 252, 255 (1939). Simi- 
larly, there is no reason why the Market Administrator could not 
look to substance and realities, and refuse to accept as qualifying 
shipments sham transactions where milk is merely pumped into 
and out of a distributing plant’s tank. (In Windham Creamery, Inc. 
v. Freeman, 350 F.2d 978, 982 (8d Cir. 1965), cert. denied, 382 U.S. 
979 (1966), the court stated that the “application of a fiction may 
well be warranted to avoid circumvention of a [milk] regulation by 
deliberate subterfuge.”) However, I am not sufficiently close to the 
total factual situation involved in the Indiana marketing area to 
know whether this is a desirable or feasible approach.*5 

The Secretary’s findings fully justify and rationally explain the 
requirement that a supply plant’s milk be physically unloaded into 
the distributing plant’s tank when the milk is needed for fluid pur- 


34 The qualifying months of August through January were changed to September 
through February in the 1968 Indiana Order provisions. 

35 For example, if sham transactions were not permitted, could the distributing 
plant keep the supply plant’s milk for fluid purposes but send other producers’ milk, 
in the same truck, to the cheese plant? If so, could that type of similar sham trans- 
action be prevented (perhaps by an amendment) on the same theory that the sale of 
stock is not recognized for tax purposes if shares in the same company are repur- 
chased within 30 days? 
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poses by the distributing plant. That is the only factual setting con- 
sidered by the Secretary as to the qualifying months of September 
through February (in 1968), or August through January (in 1961). 

The Secretary’s findings show, however, that he wanted to avoid 
unnecessary movement of milk when the distributing plant did not 
need the milk. That is why he created a “free period” so that a 
supply plant could remain qualified during the months of flush 
production based on its past performance during the months of 
short production. 

The circumstance presented here, where the distributing plant 
did not need much of the supply plant’s milk for fluid purposes 
during the short production months, was not considered by the Sec- 
retary in his rule making capacity. In fact, the Secretary’s 1968 De- 
cision states that there “are no supply plants in the market at this 
time.” 33 Fed. Reg. 18,282, 18,288 (1968). Hence the particular prob- 
lem presented in this case had never arisen in this market before. 
The circumstances presented here are significantly different from 
the marketing conditions considered by the Secretary in his rule 
making capacity in 1961 and 1968. 

The requirements in § 7(b) to qualify supply plants as pool plants 
were supported by reasoned agency decisionmaking in 1961 and 
1968 as to the factual situation existing or contemplated in the 
market in 1961 and 1968. But that reasoned decisionmaking does 
not explain why the requirement of physical receipt by the distrib- 
uting plant should also be applied to the changed marketing condi- 
tions involved here. 

However, when marketing conditions (in existence or contemplat- 
ed) change after an Order is promulgated, did Congress intend for 
a supply plant handler to have authority sua sponte to declare that 
the Order provisions are no longer valid, as applied to present 
market conditions, (surreptitiously) refuse to comply with those 
provisions, and still receive the benefits of having complied with 
the provisions? Or must the handler first present the matter to the 
Secretary in his rule making capacity, before complaining that the 
Order does not apply to changed marketing conditions? I believe 
the latter! 

The Act provides (7 U.S.C. § 608c(3), (4), (17)): 


(3) Notice and hearing 


Whenever the Secretary of Agriculture has reason to be- 
Jieve that the issuance of an order will tend to effectuate 
the declared policy of this chapter with respect to any 
commodity or product thereof specified in subsection (2) of 
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this section, he shall give due notice of and an opportunity 
for a hearing upon a proposed order. 


(4) Finding and issuance of order 


After such notice and opportunity for hearing, the Secre- 
tary of Agriculture shall issue an order if he finds, and 
sets forth in such order, upon the evidence introduced at 
such hearing (in addition to such other findings as may be 
specifically required by this section) that the issuance of 
such order and all of the terms and conditions thereof will 
tend to effectuate the declared policy of this chapter with 
respect to such commodity. 


* * * * * 


(17) Provisions applicable to amendments 


The provisions of this section and section 608d of this 
title applicable to orders shall be applicable to amend- 
ments to orders: Provided, That notice of a hearing upon a 
proposed amendment to any order issued pursuant to this 
section, given not less than three days prior to the date 
fixed for such hearing, shall be deemed due notice thereof: 
Provided further, That if one-third or more of the produc- 
ers as defined in a milk order apply in writing for a hear- 
ing on a proposed amendment of such order, the Secretary 
shall call such a hearing if the proposed amendment is one 
that may legally be made to such order. Subsection (12) of 
this section shall not be construed to permit any coopera- 
tive to act for its members in an application for a hearing 
under the foregoing proviso and nothing in such proviso 
shall be construed to preclude the Secretary from calling 
an amendment hearing as provided in subsection (3) of this 
section. The Secretary shall not be required to call a hear- 
ing on any proposed amendment to an order in response to 
an application for a hearing on such proposed amendment 
if the application requesting the hearing is received by the 
Secretary within ninety days after the date on which the 
Secretary has announced the decision on a previously pro- 
posed amendment to such order and the two proposed 
amendments are essentially the same. 


The elaborate procedure for considering proposals to promulgate 
or amend Federal marketing orders is set forth in Vetne, “Federal 
Marketing Order Programs,” in 1 Agricultural Law § 2.46 (J. Da- 
vidson ed., 1980), as-follows (footnotes omitted): 
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§ 2.46 Formal Rule Making Procedures for the Promulga- 
tion of Marketing Orders 


Procedures for the promulgation or amendment of feder- 
al marketing orders are governed by § 8c(3) and (4) of the 
AMAA, which provides that: 


* * * * * * * 


In addition, formal rules of practice have been adopted 
by the secretary to conform to the requirements of the Ad- 
ministrative Procedure Act relating to rule making “on 
the record.” ... 


Any person may submit a proposal to the secretary re- 
questing that a federal order be promulgated or amended. 
Upon receipt of a proposal, the administrator, Agricultural 
Marketing Service, conducts an investigation to determine 
if the proposal will “tend to effectuate” the act. If the ad- 
ministrator for any reason feels a hearing should not be 
held, the person making the proposal will be notified in 
writing, with “a brief statement of the grounds for the 
denial.” 


While proposals are most frequently submitted by pro- 
ducers, or their cooperatives, handlers who are regulated | 
under an order often see the need for regulatory change, 
as do consumer groups. Rule making proposals, whatever 
the source, are considered by the secretary in light of eco- 
nomic and marketing conditions in the market. As a result 
of this objective overview, the secretary may recommend 
the adoption of amended orders which contain some ele- 
ment opposed by a producer majority, but which are ac- 
cepted in a referendum on the complete order structure. 


It is within the sole discretion of the secretary to make a 
determination whether to hold a hearing or to reject spe- 
cific proposals once a hearing is held. This discretion is 
limited only by the requirement that if one-third or more 
producers participating in a milk order request a hearing, 
a hearing must be held if lawful order provisions are pro- 
posed. 


As a matter of practice, prior to making a final determi- 
nation that a hearing should be held, a proposal will gen- 
erally be circulated to known interested parties, soliciting 
additional or alternative proposals. 
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If, upon receipt of proposals, the administrator is of the 
opinion that a hearing should be held, a notice is pub- 
lished in the Federal Register and provided to the media 
and known interested parties. 


* * * * * * * 


Hearings are generally held at a location within the 
marketing area under consideration to provide maximum 
access, and minimum expense, to interested parties. Inter- 
ested parties may appear, testify, examine witnesses and 
otherwise participate fully in the hearing with or without 
counsel. 


An administrative law judge is designated to preside 
over the hearing, receive evidence, rule on motions, and 
set the briefing date. The judge, however, does not partici- 
pate in the decision making process. The rule making deci- 
sion, rather, is an institutional endeavor by the agency. 


A significant role at every stage of the rule making proc- 
ess—from proposal to final decision—is played by market- 
ing specialists within the agency. The marketing specialist 
assigned to a proceeding will often participate in the con- 
sideration and investigation of a proposal, examination of 
witnesses at a hearing, and writing the recommended and 
final decisions. 


The most significant role at hearings, however, is played 
by the participants—proponents and opponents of a pro- 
posal. Since the agency rarely makes independent propos- 
als, and does not take a public position on industry propos- 
als at a hearing, it is left to the participants to develop a 
record which will provide the evidentiary basis for a rule 
making decision. While a decision will inevitably require 
the application of administrative expertise and policy con- 
siderations, a favorable decision on any issue requires the 
proponent to shoulder the burden of proof. Administrative 
expertise cannot be exercised in an evidentiary vacuum. 


Witnesses at a rule making hearing are sworn, and sub- 
ject to cross-examination by other hearing participants. In 
practice, witnesses are generally permitted to read a pre- 
pared written statement or narrative into the record, fol- 
lowed by cross-examination. Witnesses are not required to 
respond to cross-examination questions, though failure to 
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respond may affect the weight given to direct testimony. 
Further, there is no discovery or compulsory process avail- 
able in rule making proceedings. 


After the hearing, interested parties may file, with the 
USDA hearing clerk, proposed findings and conclusions 
with supporting briefs or arguments. 


Following certification of the transcript by the adminis- 
trative law judge, and receipt of briefs, the administrator 
prepares a recommended decision, based on the hearing 
record, which is filed with the hearing clerk and published 
in the Federal Register. An opportunity to file exceptions 
is usually provided. Following consideration of exceptions, 
the final rule making decision by the secretary is pub- 
lished. The final decision often contains modifications, or 
additional narrative, in light of exceptions. 


The recommended decision may be omitted where record 
evidence establishes extraordinary circumstances requir- 
ing expeditious action. 


Hence petitioners had an appropriate avenue available for seek- 
ing an amendment to § 7(b), based on changed market conditions. 
But they failed to avail themselves of that remedy. In the circum- 
stances, there is no basis for holding that § 7(b) is not supported by 
reasoned agency decisionmaking, as applied to changed market 
conditions, when petitioners failed to exercise their right to request 
the Secretary to consider the changed circumstances in his rule 
making capacity. 

Petitioners rely on Geller v. FCC, 610 F.2d 973, 987-80 (D.C. Cir. 
1979), which remanded a proceeding to the Federal Communica- 
tions Commission because the Commission abused its discretion in 
denying a petition requesting the institution of a new rule making 
proceeding to reconsider the validity of a rule in view of changed 
circumstances (Petitioners’ Brief on Tentative Decision and Order 
at 6). But here, petitioners did not request the Secretary to insti- 
tute a new rule making proceeding to consider changed circum- 
stances. Hence the Geller doctrine is not helpful to petitioners 
here. 

In ruling on the first question certified by the ALJ, I stated (41 
Agric. Dec. 649, 646-47 (1982): 


By raising the issue as to the legality of the Order provi- 
sions, as interpreted by the Market Administrator, I do not 
wish to imply that petitioner will ultimately prevail on 
this issue. I have not read the rule making decision or 
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hearing record underlying the Order provision. The situa- 
tion where a supply plant’s milk would not be needed may 
not have been reasonably foreseen at the time the Order 
was issued. Accordingly, it may not have been unreason- 
able for the Secretary not to have specifically dealt with 
this situation. 


As stated above, examination of the 1961 and 1968 rule making 
decisions shows that it was not unreasonable for the Secretary not 
to have considered the issue presented here since the issue was not 
relevant to the market conditions then existing.*® 

The foregoing discussion is also dispositive of petitioners’ argu- 
ment that §7(b) is not supported by substantial evidence in the 
rule making hearing *7 and is not authorized by the Act. Section 
7(b), as applied to the factual circumstances existing or reasonably 
contemplated when the Order was promulgated, i.e, the supply 
plant’s milk would be needed by the distributing plant to which it 
was shipped from September through February, is adequately sup- 
ported by the evidence ** and authorized by the Act (7 U.S.C. 
§ 608c(5), 7(D)).3® 


* * 


36 Petitioners are in no position to complain that this defense of the Secretary’s 
action was supplied by the Judicial Officer, rather than respondent, since the Judi- 
cial Officer, rather than petitioners, sua sponte raised the issue as to whether § 7(b), 
as interpreted by the Market Administrator, is lawful. In re County Line Cheese Co., 
41 Agric. Dec. 640, 645-47 (1982). In any event, the rules of practice permit the Judi- 
cial Officer to raise additional issues, sua sponte (7 CFR § 900.65(b)(2)). As to compa- 
rable language in the Department’s rules of practice governing disciplinary proceed- 
ings, see In re Mid-States Livestock, Inc., 87 Agric. Dec. 547, 549-52 (1977), aff'd sub 
nom. Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978). 

37 Since official notice was not taken at the 1968 hearing of the 1960 hearing 
record relating to the Secretary’s 1961 Decision, reliance should not be placed on 
the 1960 hearing record here. However, the 1960 hearing record is not significantly 
different from the 1968 hearing record. The testimony in the 1960 hearing record 
that the word “ship” in the supply plant qualification provision means to deliver 
the supply plant’s milk inside the distributing plant (1960 Hearing Record at 175- 
76) does not explain why that procedure is necessary or desirable if the distributing 
plant does not need the milk. 


38 The evidence is sparse (but adequate) since the issue was not controversial, and 
similar provisions are included in most, if not all, marketwide milk orders. Further- 
more, petitioners did not adequately brief the substantial evidence question. As 
stated in In re Bertovich, 36 Agric. Dec. 138, 189-40 (1977) (accord In re Moser Farms 
Dairy, Inc., 41 Agric. Dec. 7, 24-25 (1982)): 

39 (5) Milk and its products; terms and conditions of orders 

Although it is important as to all issues to follow the principle that peti- 
tioners have the burden of proof, it is particularly important to follow that prin- 
Continued 





AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Volume 44 Number 1 


ciple where petitioners contend that provisions of a milk Order are not ade- 
quately supported by evidence. This is because the promulgation hearing 
records relating to Federal Milk Orders frequently contain thousands of pages 
of testimony and exhibits. It would place an unwarranted burden on respond- 
ent, the Administrative Law Judges, and the Judicial Officer if petitioners could 
merely assert, without showing, that Order provisions are not supported by evi- 
dence. Whenever such a contention is made, petitioners’ briefs must analyze the 
evidence relating to challenged Order provisions and demonstrate that such evi- 
dence is insufficient to support the challenged provisions.***** 


***** Tt is not uncommon for judges and administrative deciding officers not 
to read the entire record (particularly parts of the record not cited in briefs or 
arguments). See Davis, Administrative Law Treatise (1958), Vol. 2, §§ 1103-1104. 

In the case of milk and its products, orders issued pursuant to this section 


shall contain one or more of the following terms and conditions, and (except as 
provided in subsection (7) of this section) no others: 


(A) Classifying milk in accordance with the form in which or the purpose 
for which it is used, and fixing, or providing a method for fixing, minimum 
prices for each such use classification which all handlers shall pay, and the 
time when payments shall be made, for milk purchased from producers or asso- 
ciations ofproducers. Such prices shall be uniform as to all handlers, subject 
only to adjustments for (1) volume, market, and production differentials custom- 
arily applied by the handlers subject to such order, (2) the grade or quality of 


the milk purchased, and (3) the locations at which delivery of such milk, or any 
use classification thereof, is made to such handlers: 
(B) Providing: 


a » 


(ii) for the payment to all producers and associations of produc- 
ers delivering milk to all handlers of uniform prices for all milk so 
delivered, irrespective of the uses made of such milk by the individ- 
ual handler to whom it is delivered; 


subject, in either case, only to adjustments for (a) volume, market, and pro- 
duction differentials customarily applied by the handlers subject to such order, 
(b) the grade or quality of the milk delivered, (c) the locations at which delivery 
of such milk is made, (d) a further adjustment to encourage seasonal adjust- 
ments in the production of milk through equitable apportionment of the total 
value of the milk purchased by any handler, or by all handlers, among produc- 
ers on the basis of their marketings of milk during a representative period of 
time, which need not be limited to one year, and (e) a provision providing for 
the accumulation and disbursement of a fund to encourage seasonal adjust- 
ments in the production of milk may be included in an order. 


(C) In order to accomplish the purposes set forth in paragraphs (A) and (B) 
of this subsection, providing a method for making adjustments in payments, as 
among handlers (including producers who are also handlers), to the end that 
the total sums paid by each handler shall equal the value of the milk purchased 
by him at the prices fixed in accordance with paragraph (A) of this subsection. 


. * * * * * * 


(7) Terms common to all orders 
Continued 
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It should be noted that if the Secretary’s Decisions in 1961 and 
1968 did not set forth reasoned decisionmaking adequately support- 
ing §7(b), explanations in respondent’s briefs would not fill the 
gap. Respondent’s briefs set forth justifications for the requirement 
at issue here (Respondent’s Appeal Petition at 9; Respondent’s 
Brief filed November 10, 1982, at 12-16). But it is well-settled that 
“courts may not accept appellate counsel’s post hoc rationalizations 
for agency action” (Burlington Truck Lines v. United States, 371 
U.S. 156, 168 (1962)). Accord Citizens to Preserve Overton Park v. 
Volpe, 401 U.S. 402, 419 (1971). 

Furthermore, even if respondent’s counsel’s rationalization could 
be considered, it is not persuasive.*° 

Respondent’s counsel argues (Appeal Petition at 9): 


Respondent submits that the actual receipt requirement 
is necessary under 7 U.S.C. 608c(7)D) because under 
normal circumstances only by actual receipt is the milk 
from [a] supply plant truly made available by the supply 
plant for the fluid needs of the market. 


As shown here, although actual receipt makes the milk “avail- 
able” for fluid needs, it does not prevent sham transactions where 
the milk is immediately pumped out of the distributing plant’s 
tank, and then sent to a cheese plant in the same truck.*! More- 
over, the issue presented by the changed market conditions is, 
“What requirement should be imposed on the supply plant when 
the supply plant’s milk is not needed for fluid purposes and cannot 
be used for fluid purposes by the distributing plant to which it is 
shipped?” Under those circumstances, why should the supply 
plant’s milk have to be pumped into and out of the distributing 
plant’s tank, enroute to a manufacturing plant? 


In the case of the agricultural commodities and the products thereof speci- 
fied in subsection (2) of this section orders shall contain one or more of the fol- 
lowing terms and conditions: 


* * * * * + * 


(D) Incidental to, and not inconsistent with, the terms and conditions speci- 
fied in subsections (5) to (7) of this section and necessary to effectuate the other 
provisions of such order. 

40 This discussion is included so that if the Secretary holds a rule making hear- 
ing to consider the changed market conditions referred to above, the Decision will 
not parrot respondent’s counsel’s views. 

41 Consideration should be given to preventing such sham transactions, e.g., by a 
“call” provision (see infra in this subsection of the conclusions), or by requiring the 
Market Administrator to consider substance and realities, rather than form, if that 
is feasible (see note 35, supra, and text preceding note 35). 
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Respondent’s counsel’s next sentence continues (Appeal Petition 
at 9): 


Once the Market Administrator is sure the supply plant 
milk has been delivered to the distributing plant during 
the qualifying months in the requisite quantities it is as- 
sumed that the milk will be packaged and distributed by 
the distributing plant. 


As shown here, that assumption is not necessarily true. More- 
over, the assumption is necessarily false where, as here, that por- 
tion of the supply plant’s milk that is going to be pumped into and 
out of the distributing plant’s tank is in excess of the fluid needs of 
the distributing plant. 

Respondent’s counsel’s following sentence states (Appeal Petition 
at 9): 


Of course, this assumes an arms-length relationship be- 
tween the distributing plant and the supply plant which is 
not the situation in the instant case where a single entity 
(Beatrice) owns and controls the movement of milk be- 
tween its supply plant, its distributing plant and its cheese 
plant and therefore by moving milk in certain ways is able 
to manipulate the Order to its advantage. 


However, the lack of an arms-length relationship is not signifi- 
cant in a situation where the supply plant’s milk is not needed by 
the distributing plant for fluid purposes (or by the market, if the 
Order is amended to require an offer to other distributing plants). 
Even if there had been an arms-length relationship between 
County Line and Meadow Gold, in a factual situation such as this, 
where Meadow Gold did not need and could not use the milk 
pumped into and out of its tank, the same pumping charade would 
likely have occurred. County Line paid a $50,000 fee to Meadow 
Gold for the pumping in and pumping out performance (to the 
extent it was actually performed), and presumably County Line 
could have found a non-affiliated distributing plant to perform the 
same operation for an appropriate fee. 

Respondent’s counsel further argues that physical receipt by a 
distributing plant of a supply plant’s milk is necessary because (Re- 
spondent’s Brief filed November 10, 1982, at 12-13): 


The basic function of a supply plant is to assemble milk at 
a location near such farms for efficient shipment to distant 
distributing plants. Demonstration of the continuing avail- 
ability of this milk for fluid must be based on some objec- 
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tive measurement rather than on a contention that the 
milk is simply made available. 


* * * * * * * 


A dairy farmer does not become eligible to share in the 
pooling of proceeds under an order unless and until his 
milk is received at a plant. (See 7 CFR 1049.13 defining 
producer milk) 


Respondent’s arguments overlook the fact that it is a common 
provision of milk orders, including the Indiana Order, to permit a 
pool plant handler to pool the milk of a producer that is not phys- 
ically received into the pool plant handler’s plant but is, rather, 
shipped by diversion directly from the farm to the manufacturing 
plant of another party, as long as that producer’s milk is received 
in a distributing plant or supply plant on at least one day of the 
month. See 7 CFR § 1049.13. In discussing the diversion require- 
ment, the Secretary’s 1968 Decision states (83 Fed. Reg. 18,282, 
18,287 (1968)): 


Milk of a producer eligible for diversion to a nonpool plant 
should be received at a pool plant each month, however, in 
an amount representing not less than 1 day’s production. 
This will insure that the milk remains qualified for and 
available to the market. 


Hence, a pool plant handler can count the entire month’s produc- 
tion of a producer’s milk in its receipts even though only 1 day’s 
production is actually received in the handler’s pool plant, provid- 
ed, however, that the diverted milk does not exceed a specified 
amount. Respondent’s counsel has not explained why some type of 
diversion provisions could not be promulgated where County Line’s 
milk is not needed by Meadow Gold (or by the market, if the Order 
is amended to require County Line to offer the milk to other dis- 
tributing plants). 

Furthermore, respondent’s counsel has made no effort to meet 
petitioner’s argument that at least two other milk orders do not re- 
quire that a supply plant’s milk be physically received at a pool 
plant. Petitioner argues (Petitioner’s Brief filed October 1, 1982, at 
11): 


Alternative methods are employed by the Secretary in 
Federal Milk Marketing Orders to permit the pooling of 
available Grade A supply plant milk without costly un- 
loading and reloading of milk which is known to be un- 
needed by distributing plants. Producers associated with 
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supply plants within the New York-New Jersey Market, 
for example, share in the market-wide pool if the plant is 
“willing and able to supply Class I-A milk to the market- 
ing area.” (Dairy Division, AMS, U.S.D.A., Summary of 
Major Provisions in Federal Milk Marketing Orders, Janu- 
ary 1, 1981, at 27 Table 3, note 10 (April 1981); 7 CFR 
§ 1002.26). If the Market Administrator specifically deter- 
mines that milk is needed for fluid use, and the supplier 
does not make shipments for this purpose, pool status is 
jeopardized (7 CFR §§ 1002.26-1002.27). Similar provisions, 
allowing market milk to be “called” for fluid use only 
when needed, are applied in the Upper Midwest (7 CFR 
§ 1068.7(d)). 


Although as a general rule the Secretary does not have to ex- 
plain in the Decision as to one milk order why the provisions are 
different from those in another milk order (since there are so many 
differing conditions between markets), nonetheless, where the Sec- 
retary imposes a requirement that milk be pumped into and out of 
a distributing plant’s tank enroute to a manufacturing plant, 
which is seemingly inefficient, wasteful, unreasonable and absurd, 
as applied to a factual circumstance where both plants know in ad- 
vance that the milk is not needed by the distributing plant, and 
that it will be immediately pumped back into the same truck and 
taken to a cheese plant, while the Secretary has imposed much less 
onerous requirements in two other milk orders, the Secretary’s De- 
cision (at a new rule making hearing to consider the changed 
market conditions) should explain why the less onerous provisions 
of the two orders referred to above are not suitable for the Indiana 
marketing area, if that is his conclusion. 

By criticizing the rationale of respondent’s counsel, I do not 
mean to imply that there could be no logical explanation for re- 
quiring a pumping in and pumping out charade. For example, in Jn 
re Michaels Dairies, Inc., 33 Agric. Dec. 1663, 1707-10 (1974), aff‘, 
No. 22-75 (D.D.C. Aug. 21, 1975), printed in 34 Agric. Dec. 1319, 
aff'd mem., 546 F.2d 1043 (D.C. Cir. Dec. 17, 1976), the same pump- 
ing in and pumping out charade was upheld as necessary, under 
the diversion provisions, because the added expense was necessary 
to prevent too much manufacturing milk from being associated 
with the pool. Specifically, the Judicial Officer stated (id.): 42 


42 This decision is quoted in extenso since the reasoning could be equally applica- 
ble to the Meadow Gold-County Line situation. But it is for the Secretary (in his 
rule making capacity) to make that determination—not the Judicial Officer. The 

Continued 
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To assure its own full supply from non-member sources 
(i.e., from producers who are not cooperative members), as 
well as to assure as large a volume of milk as possible 
from such sources to supply Maggio Cheese Company [an 
affiliate of Michaels Dairies], [petitioner] Michaels Dairies 
has built up its business relationships with the non- 
member producers. This is good economics. However, from 
petitioner’s point of view the system cannot work to per- 
fection because of the Order (§ 1004.12(c)(2)) restrictions on 
the quantities of milk which it may divert to the Maggio 
Cheese Company during the restricted months (September 
through February). Milk from non-member sources may be 
purchased by Michaels Dairies in quantities, so far as it is 
available, to supply the needs of both its [distributing] 
plant and the Maggio Cheese Company (restricted only by 
the necessity to keep Michaels Dairies qualified as a pool 
plant by having 50 percent of its receipts in Class I), but 
the milk from non-member sources destined for the 
Maggio Cheese Company over that allowed by the Order to 
be diverted during the restricted months must be physical- 
ly moved to and received at the Michaels Dairies plant 
and from there moved to the adjacent Maggio Cheese Com- 
pany, ie, transferred to the Maggio Cheese Company. 
Transferring milk involves additional expenses incident to 
hauling, pumping, additional handling, etc. Consequently, 
it is to petitioner’s and Maggio Cheese Company’s best eco- 
nomic interests, while preserving the non-member source 
of as much of their needs as possible, to try and get as 
much of it diverted during the restricted months as pos 
sible, rather than having to transfer it to the cheese plant. 
This is admittedly the real objective of petitioner. 


The petitioner argues that it makes no sense whatever 
for the Secretary to force the petitioner to bring milk to its 
bottling plant, and then reload it and move it to its affili- 
ated cheese plant. To the petitioner, this is economic non- 
sense. 


However, the Secretary must balance the interests of 
producers and consumers against the interests of the peti- 
tioner. Unfortunately, these interests clash. 


Secretary, in his rule making capacity, should not require (in practical effect) such a 
burdensome, pumping in-pumping out procedure if less onerous alternatives are 
available. 
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The Secretary has determined that diversion limitations 
during the months of September through February are 
necessary to prevent the association of an excessive supply 
of milk, or milk intended solely for manufacturing pur- 
poses, with the pool (see 36 F.R. 16517, 16518; 35 F.R. 7924, 
7932; 32 F.R. 5884-5885). 


As shown in Finding 13, supra, there was no need for di- 
version limitations when the Order provided for an indi- 
vidual handler pool. Under an individual handler pool, if a 
particular handler used an excessive amount of milk for 
manufacturing purposes, the blend price to his producers 
would be unfavorable in comparison to that of other han- 
dlers, and he would risk losing his producers. However, 
under a marketwide pooling arrangement, where all pro- 
ducers receive the same blend price, there is no economic 
“brake” to prevent a particular handler from acquiring an 
excessive amount of milk for manufacturing purposes. In 
fact, as shown above, where a handler has a wholly-owned 
or an affiliated manufacturing plant, there is an economic 
incentive to have sufficient milk associated with the Class 
I bottling plant to also fulfill the needs of the Class II 
manufacturing plant (see, also, (15A) Tr. 185). 


The more manufacturing milk that is associated with a 
milk pool, the lower will be the blend price that is received 
by the producers. The Secretary, in determining the level 
of the Class I and Class II prices, must carefully estimate 
the volumes of milk that will be used in the various class- 
es, since it is the blend price which is paid to producers. 
The effectiveness of the whole Order mechanism, there- 
fore, depends upon a careful balancing of the volumes of 
milk in Class I and Class II, while at the same time pre- 
serving a full and adequate supply of milk for Class I uses 
flowing to the marketing area. 


It is quite obvious that if a marketwide pool has unnec- 
essary quantities of manufacturing milk associated with it, 
the blend price will be lower than it would have been in 
the absence of such unnecessary manufacturing milk, and 
in order to fix a price which will encourage producers to 
produce a sufficient quantity of pure and wholesome milk 
and be in the public interest, the Secretary would neces- 
sarily have to increase the class prices under the Order. 
That would, of course, result in higher consumer prices. 
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Hence, the Secretary, in taking steps to prevent unnec- 
essary manufacturing milk from being associated with the 
milk pool, is not only protecting the interests of producers, 
but he is also protecting the interests of consumers. 


Where there is a clash of interests between the handlers 
on the one side and the producers and consumers on the 
other, the statute provides a clear-cut basis for resolving 
the clash. Orders issued under the Act are “principally for 
the economic protection of producer and consumer” 
(United States v. Mills, 315 F.2d 829, 837 (C.A. 4), certiorari 
denied, 374 U.S. 832, 375 U.S. 819). The Act provides for 
the issuance of marketing Orders with or without handler 
approval (7 U.S.C. 608c(8) and (9)). In practice, almost no 
handler ever agrees to sign a milk marketing agreement, 
and all of the approximately 60 milk Orders were promul- 
gated after the handlers refused to agree to the programs. 
It is not unusual for handlers such as petitioner to be un- 
happy with a program designed to regulate them for the 
benefit of producers and consumers. 


The Secretary is required by the Act to fix such class 


prices in a milk Order as he finds will reflect the relevant 
economic factors, insure a sufficient quantity of pure and 
wholesome milk, and be in the public interest. 7 U.S.C. 
608c(18). The diversion limitation provisions are incidental 
and necessary to achieving that statutory goal, whether or 
not they interfere with the economic best interests of par- 
ticular handlers. 


As shown in Finding 13, there is no need to provide for 
diversion limitations during the months of March through 
August because there is little possibility that a handler 
may take on unneeded milk during that period for manu- 
facturing purposes. There is ample manufacturing milk 
available in the market during the months of March 
through August. However, during the months of Septem- 
ber through February, when milk production is generally 
lowest, there would be an economic incentive for a handler 
with an affiliated manufacturing plant to have extra milk 
associated with his bottling plant solely for the purpose of 
using it for Class II] purposes. Or a handler without a man- 
ufacturing plant might be abie to obtain a premium over 
the Class II price if he had extra milk to sell for Class II 
during the low-production season. That is why the diver- 
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sion limitations are applicable only during the months of 
September through February. By fashioning the Order to 
limit the possibility of diversions to Class II uses during 
those months, the Secretary not only assures consumers of 
an adequate supply of fluid milk during the low-production 
season, but he also maximizes returns to producers. 


In considering whether the diversion limitation provi- 
sions are reasonably designed to achieve their purpose of 
preventing an excessive supply of manufacturing milk 
from becoming associated with the market, we must neces- 
sarily look at the broad, marketwide picture (macroeco- 
nomics), rather than an individual handler’s circumstances 
(microeconomics). For example, if petitioner drops certain 
producers because petitioner does not need their milk for 
Class I use, and petitioner cannot divert their milk to its 
affiliated cheese plant because of the diversion limitations, 
those particular producers might be taken on by another 
pool handler or by a pool cooperative, and the new handler 
or cooperative might continuously divert the milk for man- 
ufacturing purposes. Also, if the petitioner transfers milk 
to its affiliated manufacturing plant (instead of diverting 
it), the milk is producer milk pooled under the Order. And 
there are no limits on transferring milk. 


In other words, the diversion limitations do not guaran- 
tee that unneeded milk will not be associated with the 
pool solely for manufacturing purposes. But they are a 
great help. It is the Secretary’s view, resulting from his 
widespread experience over the years with many milk 
Orders, and based on evidence at a number of promulga- 
tion hearings held with respect to petitioner’s marketing 
area, that in the long run the diversion limitation provi- 
sions are a significant factor in preventing extra milk from 
being associated with the pool solely for manufacturing 
purposes. The diversion limitation provisions make sense 
in the long run considering the entire marketing area 
even though they may not make much sense to the peti- 
tioner, which is looking only at its individual situation.® 


8 If transfers ever become a problem, they can be controlled. But there would 
seem to be no need at present to limit transfers. It would seem that the additional 
expenses incidental to transferring milk are sufficient to prevent unneeded milk 
from being associated with the pool, by means of transferring, solely for manufac- 
turing purposes. 
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Perhaps the requirement that a supply plant’s milk be pumped 
into and out of a distributing plant’s tank even when both plants 
know that the ultimate destination of the milk is a manufacturing 
plant is necessary for the same reason set forth in Michaels Dair- 
ies, i.e., to prevent too much manufacturing milk from becoming 
associated with the pool. But if that is the Secretary’s view, he 
should say so in his legislative capacity. His legislative action 
should, of course, be based on substantial evidence adduced at a 
rule making hearing. 

On the other hand, if the Michaels Dairies reasoning is not appli- 
cable here, and the Secretary believes that it is necessary to contin-. 
ue to require the pumping charade even when both plants know 
that the ultimate destination of the milk is a manufacturing plant, 
the Secretary should explain his reasons for that determination in 
his legislative capacity. The reasons given by respondent’s counsel, 
i.e., that only by pumping the milk into and out of the distributing 
plant’s tank can the Secretary be assured that the milk is truly 
available, if needed, will not pass the test of reasoned agency deci- 
sionmaking! 

Finally, it should be noted that even if I had concluded that the 
circumstances presented here should have been anticipated by the 
Secretary in 1968, and that by failing to explain the necessity for 
pumping milk into and out of a distributing plant’s tank, the Secre- 
tary failed to engage in reasoned agency decisionmaking, I would 
not have granted the relief which petitioners request. Rather, I 
would have remanded the proceeding to the Secretary for the pur- 
pose of issuing revised findings of fact, perhaps after a further 
hearing. See, e.g., In re Defiance Milk Products Co., 44 Agric. Dec. 
—__ (Jan. 24, 1985) (dicta); In re Oak Tree Farm Dairy, Inc., 38 
Agric. Dec. 113, 165-66 (1979) (dicta), aff'd, 544 F. Supp. 1351 
(E.D.N.Y. 1982); In re Borden, 37 Agric. Dec. 987, 997-1000 (1978); 
In re The Babcock Dairy Co. of Ohio, 35 Agric. Dec. 431, 441-45 
(1976). See, also, Lehigh Valley Coop. Farmers, Inc. v. United States, 
370 U.S. 76, 99 (1962); Addison v. Holly Hill Co., 322 U.S. 607, 619- 
23 (1944). 

The remanding of the proceeding to the Secretary for further 
consideration in his legislative capacity would have been particu- 
larly necessary here since, if his 1968 supply plant qualification 
provisions were invalid, various regulatory alternatives would be 
presented. 

First, the Secretary might conclude that his original rule (as in- 
terpreted by the Market Administrator) should be continued even 
under the changed circumstances, and explain why that is neces- 
sary. 
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Second, the Secretary might conclude that too much surplus 
milk is now available for possible pooling under the Indiana Order, 
and tighten the supply plant qualification requirements. 

Third, the Secretary might conclude that the supply plant quali- 
fication requirements should be relaxed, e.g., replaced with a “call” 
provision. 

But irrespective of the alternative selected, the choice should be 
made initially by the Secretary in his legislative capacity. 

In the present case, however, the Secretary’s 1968 rule making 
action is in accordance with law, and the Market Administrator’s 
determination that County Line did not qualify as a pool plant 
from September 1980 through February 1981 is in accordance with 
law. 


II. The “Down-Allocation” and Compensatory Payment Provisions as to Other 
Source Milk Are in Accordance with Law. 


Section 2(1) of the Act (7 U.S.C. § 602(1)) declares it to be the 
policy of Congress to establish and maintain such orderly market- 
ing conditions for agricultural commodities in interstate commerce 
as will establish parity prices, and section 8c(18) of the Act (7 
U.S.C. § 608c(18)) modifies this to provide for the prices therein de- 
scribed. It is the purpose of the Act, in part, to establish and main- 
tain an orderly market to bring about and maintain the statutory 
price level. In re Hygeia Dairy Co., 19 Agric. Dec. 257, 273-74 (1960), 
aff'd (S.D. Tex. Sept. 14, 1964); Jn re Beatrice Foods Co., 15 Agric. 
Dec. 767, 788 (1956), aff'd, Beatrice Foods Co. v. Benson, No. 3995 
(N.D. Okla. 1957), printed in 16 Agric. Dec. 177 (1957). See, also, 
United Milk Producers of New Jersey v. Benson, 225 F.2d 527, 529 
(D.C. Cir. 1955), cert. denied, 350 U.S. 1015 (1956). 

Under the allocation provisions of the Indiana Order (7 CFR 
§ 1049.44), when County Line’s milk was treated as “other source” 
milk rather than “producer” milk pooled under the Order, most of 
it was no longer classified as Class I, but was “down-allocated” to 
Class III, and a comparable amount of Meadow Gold’s “producer” 
milk, previously classified mostly as Class III, was “up-allocated” to 
Class I. 

When Meadow Gold’s producer milk was originally classified in 
Class III, Meadow Gold was entitled to, and did, draw from the pool 
the difference between the blend price paid to producers and the 
Class III price. But when that producer milk was up-allocated to 
Class I, instead of withdrawing from the pool, Meadow Gold was 
required to pay into the pool the difference between the blend price 
paid to producers and Class I. 

Although this turnaround in allocation of the producer milk cost 
Meadow Gold the difference between the Class I price and the 
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Class III price, this is not a compensatory payment (discussed in 
this section), but, rather, is merely the consequence of having pro- 
ducer milk that Meadow Gold originally thought would be allocat- 
ed to Class III end up in Class I. The same consequence would flow 
to a handler which had no other source milk in its plant, but for 
some reason had milk it thought would be in Class III reclassified 
to Class I by the Market Administrator. 

In addition, on that portion of the “other source milk” received 
by Meadow Gold from County Line that retained a Class I alloca- 
tion, Meadow Gold was required under 7 CFR § 1049.71 4° to make 
a small compensatory payment to the producer-settlement fund 
equal to the difference between the weighted average (blend) price 
paid to producers and the Class I price. 

Petitioners contend that the combined effect of the allocation 
provisions in 7 CFR § 1049.44, and the compensatory payment pro- 
vision in 7 CFR § 1049.71, as applied to the facts here, violates the 
requirement of uniformity as to minimum prices to be paid by han- 
dlers to producers (7 U.S.C. § 608c(5)(A)), and creates a trade bar- 
rier prohibited by 7 U.S.C. § 608c(5)\(G). 

Petitioners argue that the application of the allocation and com- 
pensatory payment provisions of the Order to petitioners is particu- 
larly unlawful under the circumstances here, where Meadow Gold 
paid the Class I price to its affiliate, County Line, for the milk in- 
volved here. 

Considering first the allocation issues, § 8c(5\(A)-(C) of the Act 
(quoted in note 39, supra) provides for marketwide pools (such as 
the one established under the Indiana Order) under which all han- 
dlers pay a uniform minimum price for milk purchased from pro- 
ducers (or associations of producers) that they use in each Class, ac- 
cording to its value, and all producers receive a uniform minimum 


43§ 1049.71 Payments to the producer-settlement fund. 


(a) On or before the 15th day after the end of the month, each handler shall 
pay to the market administrator the amount, if any, by which the amount spec- 
ified in paragraph (a1) of this section exceeds the amount specified in para- 
graph (a)(2) of this section: 

(1) The total value of milk of the handler for such month as determined 
pursuant to § 1049.60. 

(2) The sum of: 

(i) The value at the uniform price, adjusted pursuant to § 1049.75, of such 
handler’s receipts of producer milk and milk received from handlers pursuant 
to § 1049.9(c); 

(ii) The value at the weighted average price applicable at the location of the 
plant from which received of other source milk for which a value is computed 
pursuant to § 1049.60(f). 
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price for all their milk shipped to handlers in the pool, irrespective 
of the use to which their particular milk is put.** (Frequently, as 
in the Indiana market, cooperatives have sufficient bargaining 
power to compel handlers to pay premium prices in excess of the 
minimum Order prices. (Findings 39-42)). 

It is customary in connection with milk orders for the Secretary 
to determine which milk handlers and handling of milk shall be in- 
cluded in a marketwide pool, and which dairy farmers shall be in- 
cluded as “producers” whose milk is to be pooled. As stated in In re 
Yadkin Valley Dairy Coop., Inc., 22 Agric. Dec. 970, 978 (1963), deci- 
sion on remand, 26 Agric. Dec. 218 (1967), aff'd sub nom. Yadkin 
Valley Dairy Coop., Inc. v. Freeman (M.D.N.C. Apr. 16, 1969), print- 
ed in 28 Agric. Dec. 398 (1969): 


For example, in United States v. Rock Royal Cooperative, 
Inc., supra [807 U.S. 533 (1939)], the United States Su- 
preme Court found nothing illegal about order provisions 
which did not price or pool fluid milk of handlers sold out- 
side the marketing area. In other words, the Secretary, in 
promulgating a milk marketing order, must determine 
which handling of milk shall be isolated for the purpose of 
regulation. See eg., In re Clover Leaf Dairy Company, 
supra; In re Tapor Dairies Company, 14 A.D. 77 (1955), 
aff'd, N.D. Ohio Jan. 10 and Apr. 11, 1958. Appropriate 
standards may be prescribed to designate the dairy farm- 
ers or “producers” whose milk is to be subject to the classi- 
fication, pricing and pooling provisions of an order. Cf. 
United States v. Wrightwood Dairy Co., 127 F.2d 907, 911 
(7th Cir. 1942); Vogt’s Dairies, Inc. v. Wickard, 45 F.Supp. 
94 (S.D. N.Y. 1942). Cf. also, Bailey Farm Dairy Co. v. An- 
derson, 157 F.2d 87 (8th Cir. 1946), cert. denied, 329 US. 
788 (1946). 


Since distributing plants pooled under a Federal Order, such as 
Meadow Gold, frequently receive milk from a number of different 
sources and utilize the milk in a number of different Classes, mar- 
ketwide pool orders have very complex allocation provisions to de- 
termine which milk was regarded as used in each particular 
manner. The allocation provisions of the Indiana Order provide (7 
CFR § 1049.44): 


44The Act also authorizes individual handler pools, under which all producers 
delivering milk to the same handler receive uniform minimum prices for their milk 
irrespective of the uses made of their particular milk by the handler (7 U.S.C. 
§ 608c(5)\B\ii)). 
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§ 1049.44 Classification of producer milk. 


For each month the market administrator shall deter- 
mine for each pool plant the classification of milk received 
from producers and from handlers pursuant to § 1049.9 (b) 
or (c) and the classification of milk received from produc- 
ers by each handler pursuant to § 1049.9 (b) or (c) that was 
not received at a pool plant, as follows: 


(a) Skim milk shall be allocated in the following manner: 


(1) Subtract from the total pounds of skim milk in Class 
III the pounds of skim milk in shrinkage specified in 
§ 1049.41(b); 


(2) Subtract from the total pounds of skim milk in Class 
I the pounds of skim milk in receipts of packaged fluid 
milk products from an unregulated supply plant to the 
extent that an equivalent amount of skim milk disposed of 
to such plant by handlers fully regulated under any Feder- 
al milk order is classified and priced as Class I milk and is 
not used as an offset for any other payment obligation 
under any order; 


(3) Subtract from the pounds of skim milk remaining in 
each class the pounds of skim milk in fluid milk products 
received in packaged form from an other order plant, 
except that to be subtracted pursuant to paragraph 
(aX7\vi) of this section, as follows: 


(i) From Class III milk, the lesser of the pounds remain- 
ing or 2 percent of such receipts; and 


(ii) From Class I milk, the remainder of such receipts; 


(4) Subtract from the pounds of skim milk in Class II the 
pounds of skim milk in products specified in § 1049.40(b)(1) 
that were received in packaged form from other plants, 
but not in excess of the pounds of skim milk remaining in 
Class II; 


(5) Subtract from the remaining pounds of skim milk in 
Class II the pounds of skim milk in products specified in 
§ 1049.40(b)\(1) that were in inventory at the beginning of 
the month in packaged form, but not in excess of the 
pounds of skim milk remaining in Class II. This paragraph 
(aX5) shall apply only if the pool plant was subject to the 
provisions of this paragraph or comparable provisions of 
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another Federal milk order in the immediately preceding 
month; 


(6) Subtract from the remaining pounds of skim milk in 
Class II the pounds of skim milk in other source milk 
(except that received in the form of a fluid milk product or 
a fluid cream product) that is used to produce, or added to, 
any product specified in § 1049.40(b), but not in excess of 
the pounds of skim milk remaining in Class II; 


(7) Subtract in the order specified below from the pounds 
of skim milk remaining in each class, in series beginning 
with Class III, the pounds of skim milk in each of the fol- 
lowing: 


(i) Other source milk (except that received in the form of 
a fluid milk product) and, if paragraph (a)(5) of this section 
applies, packaged inventory at the beginning of the month 
of products specified in § 1049.40(b)\(1) that was not sub- 
tracted pursuant to paragraphs (a) (4), (5), and (6) of this 
section; 


(ii) Receipts of fluid milk products (except filled milk) for 
which Grade A certification is not established; 


(iii) Receipts of fluid milk products from unidentified 
sources; 


(iv) Receipts of fluid milk products from a producer-han- 
dler as defined under this or any other Federal milk order; 


(v) Receipts of reconstituted skim milk in filled milk 
from an unregulated supply plant that were not subtract- 
ed pursuant to paragraph (a)(2) of this section; and 


(vi) Receipts of reconstituted skim milk in filled milk 
from an other order plant that is regulated under any Fed- 
eral milk order providing for individual-handler pooling, to 
the extent that reconstituted skim milk is allocated to 
Class I at the transferor-plant; 


(8) Subtract in the order specified below from the pounds 
of skim milk remaining in Class II and Class III, in se- 
quence beginning with Class III: 


(i) The pounds of skim milk in receipts of fluid milk 
products from an unregulated supply plant that were not 
subtracted pursuant to paragraphs (a) (2) and (7)v) of this 
section for which the handler requests a classification 





COUNTY LINE CHEESE CO., INC. & MEADOW GOLD DAIRY 
Volume 44 Number 1 


other than Class I, but not in excess of the pounds of skim 
milk remaining in Class II and Class III combined; 


(ii) The pounds of skim milk in receipts of fluid milk 
products from an unregulated supply plant that were not 
subtracted pursuant to paragraphs (a) (2), (7)(v), and (8)(i) 
of this section which are in excess of the pounds of skim 
milk determined pursuant to paragraphs (a)(8)ii) (a) 
through (c) of this section. Should the pounds of skim milk 
to be subtracted from Class II and Class III combined 
exceed the pounds of skim milk remaining in such classes, 
the pounds of skim milk in Class II and then Class III com- 
bined shall be increased (increasing as necessary Class III 
and then Class II to the extent of available utilization in 
such classes at the nearest other pool plant of the handler, 
and then at each successively more distant pool plant of 
the handler) by an amount equal to such excess quantity 
to be subtracted, and the pounds of skim milk in Class I 
shall be the pounds of skim milk remaining in decreased 
by a like amount. In such case, each class at this allocation 
step at the handler’s other pool plants shall be adjusted in 
the reverse direction by a like amount: 


(a) Multiply by 1.25 the sum of the pounds of skim milk 
remaining in Class I at this allocation step at all pool 
plants of the handler (excluding any duplication of Class I 
utilization resulting from reported Class I transfers be- 
tween pool plants of the handler); 


(6) Subtract from the above result the sum of the pounds 
of skim milk at all pool plants of the handler in producer 
milk, receipts of fluid milk products from pool plants of 
other handlers, from handlers pursuant to § 1049.9 (b) and 
(c), and bulk fluid milk products from other order plants 
that were not subtracted pursuant to paragraph (a)(7)(vi) of 
this section; and 


(c) Multiply any plus quantity resulting above by the 
percentage that the receipts of skim milk in fluid milk 
products from unregulated supply plants that remain at 
this pool plant is of all such receipts remaining at this al- 
location step at all pool plants of the handler; and 


(iii) The pounds of skim milk in receipts of bulk fluid 
milk products from an other order plant that are in excess 
of bulk fluid milk products transferred or diverted to such 
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plant and that were not subtracted pursuant to paragraph 
(aX(7\vi) of this section, if Class II or Class III classification 
is requested by the operator of the other order plant and 
the handler, but not in excess of the pounds of skim milk 
remaining in Class II and Class III combined; 


(9) Subtract from the pounds of skim milk remaining in 
each class, in series beginning with Class III, the pounds of 
skim milk in fluid milk products and products specified in 
§ 1049.40(b\(1) in inventory at the beginning of the month 
that were not subtracted pursuant to paragraphs (a)(5) and 
(7)G) of this section; 


(10) Add to the remaining pounds of skim milk in Class 
III the pounds of skim milk subtracted pursuant to para- 
graph (a)(1) of this section; 


(11) Subject to the provisions of paragraphs (a)(11) (i) and 
(ii) of this section, subtract from the pounds of skim milk 
remaining in each class at the plant, pro rata to the total 
pounds of skim milk remaining in Class I and in Class II 
and Class III combined at this allocation step at all pool 
plants of the handler (excluding any duplication of utiliza- 
tion in each class resulting from transfers between pool 
plants of the handler), with the quantity prorated to Class 
II and Class III combined being subtracted first from Class 
III and then from Class II, the pounds of skim milk in re- 
ceipts of fluid milk products from an unregulated supply 
plant that were not subtracted pursuant to paragraphs 
(aX(2), (7(v), and (8) (i) and (ii) of this section and that were 
not offset by transfers or diversions of fluid milk products 
to the same unregulated supply plant from which fluid 
milk products to be allocated at this step were received: 


(i) Should the pounds of skim milk to be subtracted from 
Class II and Class III combined pursuant to this paragraph 
exceed the pounds of skim milk remaining in such classes, 
the pounds of skim milk in Class II and Class III combined 
shall be increased (increasing as necessary Class III and 
then Class II to the extent of available utilization in such 
classes at the nearest other pool plant of the handler, and 
then at each successively more distant pool plant of the 
handler) by an amount equal to such excess quantity to be 
subtracted, and the pounds of skim milk in Class I shall be 
decreased by a like amount. In such case, the pounds of 
skim milk remaining in each class at this allocation step 
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at the handler’s other pool plants shall be adjusted in the 
reverse direction by a like amount; and 


(ii) Should the pounds of skim milk to be subtracted 
from Class I pursuant to this paragraph exceed the pounds 
of skim milk remaining in such class, the pounds of skim 
milk in Class I shall be increased by an amount equal to 
such excess quantity to be subtracted, and the pounds of 
skim milk in Class II and Class III combined shall be de- 
creased by a like amount (decreasing as necessary Class III 
and then Class II). In such case, the pounds of skim milk 
remaining in each class at this allocation step at the han- 
dler’s other pool plants shall be adjusted in the reverse di- 
rection by a like amount, beginning with the nearest plant 
at which Class I utilization is available; 


(12) Subtract in the manner specified below from the 
pounds of skim milk remaining in each class the pounds of 
skim milk in receipts of bulk fluid milk products from an 
other order plant that are in excess of bulk fluid milk 
products transferred or diverted to such plant and that 
were not subtracted pursuant to paragraphs (a) (7)(vi) and 
(8\(iii) of this section: 


(i) Subject to the provisions of paragraphs (a)(12) (ii), (iii), 
and (iv) of this section, such subtraction shall be pro rata 
to the pounds of skim milk in Class I and in Class II and 
Class III combined, with the quantity prorated to Class II 
and Class III combined being subtracted first from Class 
III and then from Class II, with respect to whichever of the 
following quantities represents the lower proportion of 
Class I milk: 


(a) The estimated utilization of skim milk of all handlers 
in each class as announced for the month pursuant to 
§ 1049.45(a); or 


(6) The total pounds of skim milk remaining in each 
class at this allocation step at all pool plants of the han- 
dler (excluding any duplication of utilization in each class 
resulting from transfers between pool plants of the han- 
dler); 


(ii) Should the proration pursuant to paragraph (a)(12\i) 
of this section result in the total pounds of skim milk at 
all pool plants of the handler that are to be subtracted at 
this allocation step from Class II and Class III combined 
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exceeding the pounds of skim milk remaining in Class II 
and Class III at all such plants, the pounds of such excess 
shall be subtracted from the pounds of skim milk remain- 
ing in Class I after such proration at the pool plants at 
which such other source milk was received; 


(iii) Except as provided in paragraph (a)(12)(ii) of this sec- 
tion, should the computation pursuant to paragraph 
(aX(12\i) or (ii) of this section result in a quantity of skim 
milk to be subtracted from Class II and Class III combined 
that exceeds the pounds of skim milk remaining in such 
classes, the pounds of skim milk in Class II and Class III 
combined shall be increased (increasing as necessary Class 
III and then Class II to the extent of available utilization 
in such classes at the nearest other pool plant of the han- 
dler, and then at each successively more distant pool plant 
of the handler) by an amount equal to such excess quanti- 
ty to be subtracted, and the pounds of skim milk in Class I 
shall be decreased by a like amount. In such case, the 
pounds of skim milk remaining in each class at this alloca- 
tion step at the handler’s other pool plants shall be adjust- 
ed in the reverse direction by a like amount; and 


(iv) Except as provided in paragraph (a)(12)(ii) of this sec- 
tion, should the computations pursuant to paragraph 
(aX(12\i) or (ii) of this section result in a quantity of skim 
milk to be subtracted from Class I that exceeds the pounds 
of skim milk remaining in such class, the pounds of skim 
milk in Class I shall be increased by an amount equal to 
such excess quantity to be subtracted, and the pounds of 
skim milk in Class II and Class III combined shall be de- 
creased by a like amount (decreasing as necessary Class III 
and then Class II). In such case, the pounds of skim milk 
remaining in each class at this allocation step at the han- 
dler’s other pool plants shall be adjusted in the reverse di- 
rection by a like amount beginning with the nearest plant 
at which Class I utilization is available; 


(13) Subtract from the pounds of skim milk remaining in 
each class the pounds of skim milk in receipt from han- 
dlers pursuant to § 1049.9(b) and (c) and in receipts of fluid 
milk products and bulk fluid cream products from other 
pool plants according to the classification assigned pursu- 
ant to § 1049.42(a); and 





COUNTY LINE CHEESE CO., INC. & MEADOW GOLD DAIRY 
Volume 44 Number 1 


(14) If the total pounds of skim milk remaining in all 
classes exceed the pounds of skim milk in producer milk, 
subtract such excess from the pounds of skim milk remain- 
ing in each class in series beginning with Class III. Any 
amount so subtracted shall be known as “overage”; 


(b) Butterfat shall be allocated in accordance with the 
procedure outlined for skim milk in paragraph (a) of this 
section; and 


(c) The quantity of producer milk in each class shall be 
the combined pounds of skim milk and butterfat remain- 
ing in each class after the computations pursuant to para- 
graph (a)(14) of this section and the corresponding step of 
paragraph (b) of this section. 


All Federal Milk Orders, including the Indiana Order involved 
here, give priority to the “producers” in the pool in the assignment 
of milk to Class I utilization, rather than to “other source” milk.*5 
The allocation provisions are explained in the Secretary’s 1961 De- 


45 Similar provisions giving priority to “producer” milk over “other source” milk 
in the assignment of milk to Class I are contained in the New England Order (7 
CFR § 1001.43-D.47); the New York-New Jersey Order (7 CFR § 1001.45); the Middle 
Atlantic Order (7 CFR § 1004.44); the Upper Florida Order (7 CFR § 1006.44); the 
Georgia Order (7 CFR § 1007.44); the Tennessee Valley Order (7 CFR § 1011.44); the 
Tampa Bay Order (7 CFR §1012.44); the Southeastern Florida Order (7 CFR 
§ 1013.44); the Chicago Regional Order (7 CFR § 1030.44); the Southern Illinois Order 
(7 CFR § 1032.44); the Ohio Valley Order (7 CFR § 1033.46); the Eastern Ohio-West- 
ern Pennsylvania Order (7 CFR § 1036.44); the Southern Michigan Order (7 CFR 
§ 1040.44); the Michigan Upper Peninsula Order (7 CFR § 1044.46); the Louisville- 
Lexington-Evansville Order (7 CFR § 1046.44); the Indiana Order (7 CFR § 1049.44); 
the Central Illinois Order (7 CFR § 1050.44); the St. Louis-Ozarks Order (7 CFR 
§ 1062.44); the Greater Kansas City Order (7 CFR § 1064.44); the Nebraska-Western 
Iowa Order (7 CFR § 1065.44); the Upper Midwest Order (7 CFR § 1068.44); the Black 
Hills, South Dakota Order (7 CFR § 1075.46); the Eastern South Dakota Order (7 
CFR § 1076.44; the Iowa Order (7 CFR § 1079.44); the Alabama-West Florida Order (7 
CFR § 1093.44); the New Orleans-Mississippi Order (7 CFR § 1094.44); the Greater 
Louisiana Order (7 CFR § 1096.44); the Memphis, Tennessee Order (7 CFR § 1097.44); 
the Nashville, Tennessee Order (7 CRF § 1098.44); the Paducah, Kentucky Order (7 
CFR § 1099.44); the Ft. Smith, Arkansas Order (7 CFR § 1102.44); the Southwest 
Plains Order (7 CFR § 1106.44); the Central Arkansas Order (7 CFR § 1108.44); the 
Subbock-Plainview, Texas Order (7 CFR § 1120.44); the Oregon-Washington Order (7 
CFR § 1124.46); the Puget Sound-Inland Order (7 CFR § 1125.44); the Texas Order (7 
CFR § 1126.44); the Central Arizona Order (7 CFR § 1131.44); the Texas Panhandle 
Order (7 CFR § 1132.44); the Western Colorado Order (7 CFR § 1134.44); the South- 
western Idaho-Eastern Oregon Order (7 CFR § 1135.44); the Great Basin Order (7 
CFR § 1136.44); the Eastern Colorado Order (7 CFR § 1137.44); the Rio Grande 
Valley Order (7 CFR § 1138.44); and the Lake Meade Order (7 CFR § 1139.44). 
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cision as to the Indianapolis Order as follows (26 Fed. Reg. 67, 74 
(1961)): 


Allocation. The order provides for determining the value 
of approved milk at a plant each month on the basis of the 
classification of such milk. It is necessary, therefore, if a 
plant has butterfat or skim milk other than that received 
in milk from approved dairy farmers, to determine the 
quantities of milk in each class to be assigned to approved 
milk. 


The milk of approved dairy farmers who are primarily 
engaged in supplying the market should be given priority 
in the assignment to the Class I utilization at approved 
plants. This is necessary to insure the stability of the clas- 
sified pricing program of the order. If the order permitted 
handlers to obtain unpriced other source milk for Class I 
uses whenever it was advantageous to do so while ap- 
proved milk in the plant was utilized in Class II [then the 
lowest Class], the market would be deprived of a dependa- 
ble supply of milk and the order would not be effective in 
carrying out the purpose of the Act. 


In general, the allocation procedure requires that skim 
milk and butterfat, respectively, in each approved plant be 
assigned to approved milk after making the following de- 
ductions from gross utilization starting with Class II milk, 
except as otherwise noted: 


(1) Fluid milk products in consumer packages subject 
to pricing under another order (from Class I); 


(2) Other source milk not subject to Class I pricing 
provisions of another order; 


(3) Other source milk in bulk subject to pricing under 
another order; 


(4) Beginning inventory; 


(5) Receipts from other handlers (according to classifi- 
cation); and 


(6) Overage. 


Separate allocation is provided for other source milk re- 
ceived under varying circumstances to facilitate the appli- 
cation of the compensatory payment provisions of the 
order and to provide flexibility in plant operations. Provi- 
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sion is made to allocate to Class I milk certain packaged 
fluid milk products subject to pricing under another Feder- 
al order. This will have the effect of giving the same treat- 
ment to such items moved from a plant under another 
Federal order whether distributed directly to consumers in 
the marketing area from such plant, as is sometimes the 
case in this market, or imported through an Indianapolis 
order approved plant. 


The favoring of pool producers over other source milk in allocat- 
ing producer milk to Class I was expressly upheld in Bailey Farm 
Dairy Co. v. Anderson, 157 F.2d 87, 89-97 (8th Cir.), cert. denied, 329 
U.S. 788 (1946). In Bailey Farm, the court held (157 F.2d at 93-96): 


The effect of provisions (3), (4) and (5) of § 903.3(e), which 
is the formula in question, is to require a handler, who 
also purchases outside milk, to allocate to local producers’ 
milk, for price-payment purposes, 95 per cent of his Class I 
utilization, if he has received producers’ milk in that 
amount or greater, and, if not, then to the full extent of 
such milk received. In other words, in computing the mini- 
mum price to be paid producers, a handler is required to 
treat producers’ milk as being entitled to payment on the 
basis of up to 95 per cent of his Class I utilization, before 
his use of outside milk can be taken into account as a 
factor affecting the market price of producers’ milk. To il- 
lustrate with the example used in the administrative find- 
ings, “if a handler receives 100 pounds of milk from pro- 
ducers and 100 pounds from a Chicago dealer and uses 150 
pounds as Class I and 50 pounds as Class II, at least 95 
pounds of local producers’ milk shall be considered as used 
for Class I purposes.” .. . 


The handlers contend here, as we have indicated, that 
these provisions of the allocation formula are not author- 
ized by 7 U.S.C.A. § 608c (5), which directs that milk under 
marketing orders shall be classified “in accordance with 
the form in which or the purpose for which it is used” and 
provides that such orders shall contain only such “terms 
and conditions” as the statute authorizes and “no others.” 
They urge that the allocation formula classifies milk on 
the basis of its source instead of its use, and so violates the 
statute. But the word “source” is here hardly more than a 
beguiling term for conjuring a legal artificiality into the 
distinction which inherently exists between producers’ and 
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non-producers’ milk under the regulative purposes of the 
Act. 


It is to be borne in mind that the classification require- 
ment in 7 U.S.C.A. § 608c (5) (A) has reference to produc- 
ers’ milk, so that the question under this provision is 
merely whether the allocation formula compels a handler 
to pay for producers’ milk on other than a form-of-use or 
purpose-of-use classification basis. Two classes of use, Class 
I and Class II, have properly been established by the order 
for classification purposes. § 903.3(b). The order does not 
compel a handler to pay producers for any greater utiliza- 
tion of milk than he makes in the particular class. The al- 
location formula therefore does not reach outside the es- 
tablished classes or beyond the handler’s utilization in 
them. The operative effect of the formula has heretofore 
been explained. Its technical aspect in the order is simply 
that of a device for arriving at the classification of produc- 
ers’ milk, where the situation is complicated by the factor 
of the handler’s use of outside milk. Under the admitted 
practice of a handler of commingling all his approved 
milk, some method of allocation for classification purposes 


would in any event be necessary on his part. 


The handlers insist that proration is the only proper and 
just method of allocation, but they, of course, are looking 
at their own position as much as that of producers, while 
the statute looks primarily at that of producers. There can 
be no doubt that proration is a permissible method, where 
it is determined to be an adequate means of dealing with 
such a market situation in the light of the producers’ in- 
terests. But it cannot be said that it is the only permissible 
method, where the Secretary of Agriculture has concluded 
that it does not sufficiently solve the effect on producers’ 
prices of a fluid use of outside milk and where that conclu- 
sion cannot be held to be without a rational basis as a 
matter of administrative judgment. 


In a mechanical sense, the formula here adopts as its 
basis of classification for producers’ milk the handler’s 
available uses as of the time the milk is received. It treats 
such milk as being entitled for price purposes to the posi- 
tion of the handler’s highest-class use (up to the extent of 
95 per cent), which is the use to which it naturally would 
be applied except for the handler’s purchase of outside 
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milk. The District Court expressed its view thus: “Here the 
Secretary takes the uses available, in the case of the im- 
porting handler, prior to the mixing of the producers’ milk 
and imported milk, as the yardstick or formula for fixing 
classification of the milk.” 61 F.Supp. at page 220. Or, as 
we have previously put it, a handler, for the purpose of 
computing the amount of the uniform price to be paid pro- 
ducers, is required to treat producers’ milk as entitled to 
payment on the basis of up to 95 per cent of his Class I 
utilization, before his use of outside milk can be taken into 
account as a factor affecting the market price of producers’ 
milk. 


We think such an allocation to available use is an au- 
thorized use-of-milk classification for price-formula pur- 
poses under the statute. It is the handler’s actual utiliza- 
tion of milk that controls the operation of the formula. 
The term “use” or “used” in 7 U.S.C.A. § 608c(5) (A) is not 
required to be read as one of literalness or consumptive ul- 
timacy, but it is entitled to be given a practical regulatory 
significance in relation to handlers’ processes and the 
effect of their mode of doing business upon the market 
problem. Previous decisions have so recognized. Thus, in 
Queensboro Farms Products, Inc., v. Wickard, 2 Cir., 137 
F.2d 969, it was held (one judge dissenting) that a classifi- 
cation of producers’ milk on the basis of the form in which 
it was moved from a handler’s plant was a valid use classi- 
fication for price-formula purposes, no matter what might 
be its actual ultimate utilization. Again, in Waddington 
Milk Co. v. Wickard, 2 Cir., 140 F.2d 97, 101, the court de- 
clared: “Given the conditions and the purpose, there ap- 
pears to be nothing unreasonable in selecting as the con- 
trolling point for determination of the form in which milk 
is to be classified for the fixing of wholesale prices the 
time when it leaves the initial receiving plant of the dis- 
tributor.” The Supreme Court has refused to read other 
language in 7 U.S.C.A. § 608c(5) (A) in a literal significance 
which would defeat the regulatory purpose of the Act, 
when it held in United States v. Rock Royal Co-operative, 
307 U.S. 538, 578-580, 59 S.Ct. 998, 1016, 83 L.Ed. 1446, 
that an “agency” cooperative was subject to the Agricul- 
tural Marketing Agreement Act, even though it had not 
technically “purchased” the milk of its producers, because 
“As here used the word ‘purchased’ means ‘acquired for 
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marketing.” It also would seem to be entitled to note at 
least, in considering whether the allocation formula here 
is violative of the statute, that at the time the Agricultural 
Marketing Agreement Act was enacted there were out- 
standing under the Agricultural Adjustment Act, 48 Stat. 
31, 49 Stat. 750, which the Agricultural Marketing Agree- 
ment Act re-enacted and of which 7 U.S.C.A. § 608c(5) was 
a part, several milk orders containing allocation provisions 
indistinguishable in principle from the present formula, 
and that in section 4 of the Agricultural Marketing Agree- 
ment Act, 50 Stat. 249, 7 U.S.C.A. § 672, Congress saw fit 
to declare that all outstanding orders “are hereby express- 
ly ratified * * *.” And, finally, in hospitable approach to 
the question of statutory construction, it should be ob- 
served that if allocation of highest-class utilization to pro- 
ducers’ milk as against outside milk is not permissible as a 
use classification for price purposes under 7 U.S.C.A. 
§ 608c(5) (A) then a handler could by segregation and use 
of his outside milk in Class I completely frustrate the reg- 
ulatory purpose of the statute. 


.. . Nor does the formula violate the provision in 7 
U.S.C.A § 608c(5) (A) that minimum class prices shall be 
uniform as to all handlers. The minimum class prices per 
hundred weight are untouched by the formula. The total 
amount distributable by an importing handler to his pro- 
ducers will be greater than before, but this is only because 
he is required to pay producers on the basis of more of his 
Class I utilization. The fact that the uniform price to pro- 
ducers from an importing handler may, because of the in- 
creased Class I allocation under the formula, be slightly 
greater than the uniform price to producers from some 
non-importing handler having a less volume of Class I 
milk-use, is not legally distinguishable from the differences 
which have theretofore existed and will continue to exist 
in the uniform prices paid to producers by the separate 
handlers because of the variation in the volume and pro- 
portion of their Class I and Class II utilizations. Such dif- 
ferences among handlers in the uniform price payable to 
producers are inherent and clearly contemplated by the 
statute in any market of individual-handler pools. [Foot- 
notes omitted.] 


Although the milk Order involved in Bailey Farm Dairy, just 
quoted, provided for an individual handler pool, the rationale is 
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equally applicable to the Indiana marketwide pool. As the court 
stated in Bailey Farm Dairy, there is a “distinction which inherent- 
ly exists between producers’ and non-producers’ milk [i.e., other 
source milk] under the regulative purposes of the Act” (157 F.2d at 
93-94). And as stated in the quotation from Yadkin Valley, supra, 
in this subsection discussing the allocation issues, it is well-settled 
that the Secretary has the authority to define which “producers” 
are to be included in pricing and pooling under a particular Feder- 
al Order. 

The requirement in § 8c(5\A) (quoted in note 39, supra) that 
“{sluch prices shall be uniform as to all handlers” refers only to 
“minimum prices” for each use classification which all handlers 
shall pay “for milk purchased from producers or associations of 
producers” (7 U.S.C. § 608c(5\A)). The uniformity requirement in 
§ 8c(5(A) does not apply to other source milk purchased from per- 
sons not defined as producers (or associations of producers) in the 
Indiana Order. Under the Indiana Order, all handlers, including 
Meadow Gold, paid the same “minimum prices” for each use classi- 
fication “for milk purchased from producers or associations of pro- 
ducers.” 

Accordingly, here, as in Bailey Farm Dairy, the allocation formu- 
la does not “violate the provision in 7 U.S.C.A. § 608c(5)\(A) that 
minimum class prices shall be uniform as to handlers. The mini- 
mum class prices per hundred weight are untouched by the formu- 
la [allocating other source milk to the lowest Class].” (157 F.2d at 
95.) 46 

In Bailey Farm, the court also upheld the validity of the alloca- 
tion provisions under the “trade barrier” provisions of § 8c(5\(G) of 
the Act, but since the court interpreted § 8c(5\(G) literally (157 F.2d 
at 96), we must look to the Court’s decision in Lehigh Valley Coop. 
Farmers, Inc. v. United States, 370 U.S. 76, 81-99 (1962), for resolu- 
tion of the § 8c(5\(G) issue. We will consider § 8c(5\(G), with respect 
to the allocation provisions, just discussed, after considering 
§ 8c(5\(G) in relation to the compensatory payment issue. 

Petitioners contend that the requirement in 7 CFR § 1049.71, 
that Meadow Gold make a compensatory payment into the pool, 
equal to the difference between the Class I price and the blend 
price paid to producers, on that portion of County Line’s (other 
source) milk that retained a Class I classification, violates the 


46 Similarly, the uniformity requirement in § 8c(5)(B\ii), not in issue here, relates 
only to the prices paid by handlers for milk delivered by “producers and associa- 
tions of producers” (7 U.S.C. § 608c(5)\(BXii)). The uniformity requirement in 
§ 8c(5\(B\ii) has nothing to do with other source milk purchased from persons not 
defined as producers (or associations of producers) in the Indiana Order. 
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“trade barrier” provisions of § 8c(5\(G) of the Act.*7 Section 8c(5\(G) 
of the Act provides (7 U.S.C. § 608c(5)\(G)): 


(G) No marketing agreement or order applicable to milk 
and its products in any marketing area shall prohibit or in 
any manner limit, in the case of the products of milk, the 
marketing in that area of any milk or product thereof pro- 
duced in any production area in the United States. 


If § 8c(5(G) were construed literally, the words “in any manner 
limit” would apply only to ‘the products of milk,” rather than to 
milk. Under such a literal interpretation, the only restriction in 
§ 8c(5\(G) applicable to milk, as distinguished from the products of 
milk, would be that an Order could not prohibit the marketing of 
milk in a marketing area that was produced in a different produc- 
tion area. 

Such a literal interpretation of § 8c(5\(G) was adopted “[f]jrom the 
language of the provision and its legislative history” in Bailey 
Farm Dairy Co. v. Anderson, 157 F.2d 87, 96 (8th Cir.), cert. denied, 
329 U.S. 788 (1946); by Circuit Judge Learned Hand, dissenting in 
Kass v. Brannan, 196 F.2d 791, 800 (2d Cir.), cert. denied, 344 US. 
891 (1952); and by Justice Black, dissenting in Lehigh Valley Coop. 
Farmers, Inc. v. United States, 370 U.S. 76, 100-10 (1962) (“the 
whole legislative history persuades me that Congress knew exactly 
what it was saying” (id. at 105)). 

However, the majority in Lehigh Valley construed § 8c(5\G) so 
that the words “in any manner limit’ apply to milk, as well as to 
the products of milk, based on their interpretation of the legislative 
history of the Act (370 U.S. at 91-97). Although I believe that this 
matter should be re-examined by the Supreme Court, for the pur- 
poses of this case, I am, of course, bound by the majority decision 
in Lehigh Valley. 

Lehigh Valley invalidated, under § 8c(5\(G), the compensatory 
payment provisions of the New York-New Jersey Order. However, 
the compensatory payment provisions invalidated in Lehigh Valley 
were significantly different from those in the Indiana Order in- 
volved here. 

Lehigh Valley involved a partially regulated plant that was re- 
quired to make a compensatory payment, for other source milk dis- 
tributed in the marketing area in fluid (Class I) form, equal to the 
difference between the Class III price and the Class I price. In 


47 It is not clear whether petitioners also contend that the compensatory pay- 
ment violates handler uniformity under § 8c(5)A), but, in any event, as shown 
above, the handler uniformity requirement under § 8c(5)(A) does not relate to “other 
source” milk, which is the only milk involved in the compensatory payment issue. 
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Lehigh Valley, the Court used an example (from the evidence in 
the case) of a plant that paid in excess of the Class I price for its 
milk, and then was required to make a compensatory payment 
equal to the difference between the Class I and Class III prices, 
which in September 1957 was $2.78 per cwt. This forced the plant 
to pay $9.18 per cwt. for its fluid milk sold in the area, while pool 
plant handlers paid only the Class I price, which was $6.23 in 
August 1957. (870 U.S. at 86.) The particular provisions of the New 
York-New Jersey Order were held to create an economic trade bar- 
rier which effectively restricted nonpool milk from competing in 
the market, in violation of § 8c(5\(G) of the Act (370 U.S. at 81-99). 

Significantly, the Court in Lehigh Valley indicated, without de- 
ciding the matter, that a compensatory payment equal to the dif- 
ference between the blend price and the Class I price, such as we 
have in the present case, might be justified. The Court stated (370 
US. at 87-88 n.13): 


Other marketing orders, applicable in some areas, assess 
a compensatory payment equal to the difference between 
the “blend price” paid in the area for pool milk and the 
Class I price, thus treating the handler of nonpool milk as 
if he were a member of the pool with respect to such milk 


as he introduced into the marketing area. 


* * * * * * * 


The latter method [referred to in the sentence quoted 
immediately above] treats the handler of nonpool milk 
who buys at a price in excess of the blend price as if he 
were a member of the pool since a handler in the pool 
may, if he chooses, pay his producer more than the “blend 
price” set by the Market Administrator, see Stark v. Wick- 
ard, 321 U.S. 288, 291, but must still account to the Pro- 
ducer Settlement Fund as if he had paid only the “blend 
price.” By treating nonpool milk in the same manner, the 
Secretary might be able to justify a compensatory payment 
equal to the difference between the nonpool milk’s “use 
value” and the “blend price,” though we do not decide the 
question. 


In the present case, we have the situation referred to in the pre- 
ceding quotation, i.e., where pool handlers are required (by the co- 
operatives) to pay more than the blend price for “producer” milk 
(Findings 39-42). 

In In re Chappell’s Products, Inc., 25 Agric. Dec. 451, 456-57 
(1966), the validity of a compensatory payment equal to the differ- 





AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Volume 44 Number 1 


ence between the blend price and the Class I price, such as we have 
here, was upheld, as follows: 


The compensatory payment provisions here in 
controversy . . . provide, during the months of January 
through September, for payment by a nonpool plant han- 
dler into the producer-settlement fund on Class I milk dis- 
osed of in the marketing area at the rate of ... and at 
the rate of the difference between the order Class I and 
blend prices during the months of October through Decem- 
ber. Turning first to the latter rate of payment, that is, the 
difference between the Class I and uniform blend price, we 
find none of the elements present which resulted in the 
finding of a “trade barrier” in the Lehigh case. In fact, 
this rate of payment, we believe, patently results in the 
“competitive parity” among operators of pool and nonpool 
plants envisioned by the Court in Lehigh. By virtue there- 
of, the partially regulated handler merely is placed in the 
position of the pool plant handler as to the Class I milk 
the former disposes of in the marketing area, that is, the 
regulated handler pays the blend price to producers and 
the difference between such price and the order Class I 
price into the producer-settlement fund on all milk utilized 
in that class with the nonpool plant handler making a 
similar payment into the fund only on Class I milk dis- 
posed of in the marketing area. The rate of compensatory 
payment imposed during the months of October through 
December affords parity of treatment and does not place 
any burden upon a nonpool plant handler which is not 
equally imposed upon a fully regulated handler. Petition- 
er’s complaint in this regard must fail. [Footnotes omitted.] 


In the Secretary’s 1961 Decision as to the Indianapolis Order, the 
Secretary explained the compensatory payment provision as fol- 
lows (26 Fed. Reg. 67, 76-77 (1961)): 


Payments on unpriced milk. The order should provide 
that payment be made into the producer-settlement fund 
with respect to unpriced milk which is allocated to Class I 
milk in a pool plant. 


Receipt of milk in excess of Class I disposition is neces- 
sary to operate a fluid milk business. Because of seasonal 
fluctuations in production without corresponding changes 
in demand, this excess or reserve milk must be marketed 
in manufactured form in competition with products made 
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from ungraded milk. The existence of this reserve Grade A 
milk, which must be marketed at a lower price, is the pri- 
mary cause of the instability which may affect fluid milk 
markets. 


Considerable volumes of Grade A milk must be disposed 
of as surplus by various unregulated plants from which 
the Indianapolis order handlers may obtain milk. When 
milk is available in substantial volumes from nonpool 
sources, handlers under the order could obtain such milk 
at prices reflecting its value as surplus milk, which prices 
would approximate the Class II price under the order 
[then the lowest Class.] During the seasonally high produc- 
tion months of April, May and June, the compensation 
payment on other source milk allocated to Class I milk 
should be the difference between the minimum price of 
producer milk used for surplus (Class II) and the Class I 
price adjusted to the location of the plant from which such 
other source milk was received from farmers. This rate 
will reflect generally the difference in the value between 
unregulated and regulated milk for Class I use at that 
time. 


During the months of July through March, when milk 
supplies tend to be shorter than in other months, it is not 
likely that other source fluid milk products will be avail- 
able to the market at surplus prices. It may reasonably be 
expected that during such months milk would be available 
from unregulated sources at prices more nearly at the 
level of the uniform price under the order. The compensa- 
tion payment during these months should be the differ- 
ence between the marketing area uniform price to produc- 
ers and the Class I price both adjusted to the location of 
the plant from which such fluid milk products are sup- 
plied. The relationship between the supply of and demand 
for milk in the market in the July through March period 
tends to fluctuate from year to year according to market- 
ing conditions. These conditions will generally prevail also 
in surrounding markets which are potential sources of 
supply for unpriced milk. Thus, the rate of compensation 
payment based on the difference between Class I and uni- 
form prices will adjust itself automatically in these months 
in accordance with the proportion of Class I milk to the 
total milk pooled. 
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The rates which are here found to be appropriate for the 
Indianapolis marketing area give recognition to general 
competitive conditions in the purchase and sale of fluid 
milk products. However, since such conditions do not pre- 
vail uniformly in all instances and since all transactions 
are not made under the same circumstances, it would not 
be administratively feasible to adjust prices or payments 
to individual transactions. 


It is therefore necessary to have definite and specified 
rates applicable to all handlers similarly situated. The 
rates herein provided are those which will best effectuate 
the intent of the Act under current marketing conditions 
in the area. 


Other source milk used in the form of nonfat dry milk 
should be considered to be from a source at the location of 
the pool plant where it is used. In some instances there 
will be no and in all other cases insignificant transporta- 
tion charges per hundredweight experienced by handlers 
on such other source milk. By following this procedure, the 
compensation payment on other source milk derived from 
nonfat dry milk will be comparable to that on any other 
unpriced milk which is allocated to Class I milk. 


A handler whose distributing plant fails to qualify as a 
pool plant should make payment to the producer-settle- 
ment fund of either (1) the amount of Class I milk sold in 
the marketing area multiplied by the difference between 
the Class I and Class II price during April, May and June 
and by the difference between the Class I and uniform 
price during other months, or (2) the amount by which 
total payments to dairy farmers are less than the total 
amount of the plant’s obligation to producers which would 
be computed as if such plant were a pool plant. Under the 
first option the amount of milk on which a handler would 
make payment should be reduced by his receipts of Class I 
milk from pool plants. Because such milk would be priced 
as Class I milk at the regulated plant where it was re- 
ceived from producers, the pool would not be disadvan- 
taged and the integrity of regulation would be preserved. 


If the handler elects to make payments under the first 
option, the regulatory plan will be protected in the same 
manner and to the same extent as is provided with respect 
to compensatory payments on other source milk. If the 
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handle chooses to pay the full utilization value of his milk 
either directly to his own farmers or by combination of 
payments to his farmers and to the producer-settlement 
fund, he will obviously not have any advantage in terms of 
the minimum order class prices on his sales of Class I milk 
in the marketing area, for his total minimum obligation 
for milk will be determined in exactly the same way as if 
he were a fully regulated handler. 


Affording this last option to nonpool plants which dis- 
tribute some Class I milk in the marketing area will ade- 
quately protect the regulatory plan in this market. In the 
areas from which it is expected such nonpool handlers 
would procure supplies, no great quantities of milk are 
available. Moreover, the size of handlers who would use 
this option is relatively small. It is expected also that the 
difference between the Class I price and uniform price, 
which will prevail in this market, will be relatively minor. 
The price which these handlers would be required to pay 
under the option and the uniform price payable by wholly 
regulated handlers would not differ greatly. Consequently, 
the exercise of this option could not have a disruptive in- 
fluence on the handling of milk in this area. For these rea- 
sons, it is not necessay, in order to maintain the integrity 
of the regulatory plan in this market, to require these par- 
tially regulated plants to make payments into the produc- 
er-settlement fund if it is ascertained that they have paid 
their producers at least the total amount of money which 
they would be required to pay if they were fully regulated. 


No compensation payment should be required on milk 
classified and priced as Class I under another Federal milk 
marketing order. The minimum prices for Class I milk 
under other Federal orders where Indianapolis order han- 
dlers might obtain supplemental supplies approximate the 
Indianapolis order Class I price as adjusted for location of 
the supplying plants. Since handlers operating plants 
under other Federal orders must pay for producer milk on 
a utilization basis, they would not be in a position to dis- 
pose of their surplus producer milk in the Indianapolis 
marketing area for Class I use at less than Class I prices. 


Although the Secretary’s Decision as to the 1968 Indiana Order 
is silent as to compensatory payments, as stated above in § I(B) of 
the conclusions, the 1968 Decision expressly incorporates the 1961 
Findings, 33 Fed. Reg. 18,282, 18,290 (1968). And the 1961 Decision 
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adequately explains the need and justification for compensatory 
payments in the Indiana Order. However, the amount of the com- 
pensatory payment was reduced in 1968 because of Lehigh Valley. 

After discussing the compensatory payment cases involving 
§ 8c(5\(G) of the Act, it is concluded in Vetne, “Federal Marketing 
Order Programs,” in 1 Agricultural Law § 2.37, at 129 (J. Davidson 
ed. 1981): 


In conclusion, federal milk order pricing provisions are 
not unlawful as violative of uniformity (§ 8c(5)(A)), or as 
trade barriers (§ 8c(5)(G)), despite economic disadvantage to 
particular handlers or producers,*** if they are reasonably 
related to an authorized regulatory purpose. However, 
order provisions may be voided on review where the adopt- 
ed regulatory remedy far exceeds the need, as in the case 
of Lehigh, or if a sweeping and burdensome remedy is 
chosen where a less onerous alternative is available.*55 


In the present case, petitioners have failed to prove that the Indi- 
ana compensatory payment provision establishes a prohibited trade 
barrier. The amount of the compensatory payment is relatively 
small, since the difference between the Class ‘I price and the 
weighted average (blend) price is relatively small. For example, in 
November 1980, the Class I price was $13.56 and the weighted aver- 
age (blend) price was $13.32, a difference of only 24¢ (RX 7). This is 
almost de minimis when compared to the $2.78 compensatory pay- 
ment invalidated in Lehigh Valley. In fact, if the November 1980 
24¢ compensatory payment were indexed to take into consideration 
inflation since September 1957, when the compensatory payment 
invalidated in Lehigh Valley was $2.78, the 24¢ compensatory pay- 
ment would be reduced to about 7¢, or about 242% of the compen- 
satory payment invalidated in Lehigh Valley ($0.07 ~ $2.78). 

Moreover, the cooperatives in the Indiana market have a very 
strong bargaining position and compel handlers buying milk to pay 
premiums in excess of the blend price required by the Order (Find- 


354 See United States v Mills, 315 F2d 828, 838 (4th Cir), cert denied, 375 US. 819 
(19638) (“Absolute equality is not demanded to sustain the operation of the order’); 
see also Lewes Dairy, Inc v Freeman, 401 F2d 308 (8d Cir 1968), cert denied, 394 US 
929 (1969) (rejecting a § 8c(5\G) argument by a handler, complaining of a competi- 
tive disadvantage in distribution outside the marketing area, when it became fully 
regulated by virtue of a small percentage of distribution within the area). 

355 See Fairmont Foods Co v Hardin, 442 F2d 762, 772 (DC Cir 1971); see also Exec 
Order No 12044, 43 Fed Reg 12661 (1978), reprinted in 5 USCA § 553 app, at 86 (Supp 
1980), amended by Exec Order No 12221, 45 Fed Reg 44249 (1980). This Executive 
Order, entitled “Improving Government Regulations,” essentially requires agencies 
to adopt the least burdensome of acceptable regulatory alternatives. 
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ing 42). Since petitioners offered no evidence as to what competing 
handlers were paying for milk, which was supplied mostly by coop- 
eratives (Findings 39-42), petitioners have failed to sustain their 
burden of proof, in this respect. 

In Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 316-17 (8d Cir. 
1968), cert. denied, 394 U.S. 929 (1969), the court held that a han- 
dler complaining that the Order created an unwarranted trade bar- 
rier must prove the prices its competitors paid for milk, and that it 
could not merely rely on abstract assertions that the operation of 
the Order creates a trade barrier. The court stated (id.): 


Because there attaches to the determination of an admin- 
istrative agency a presumption of the existence of facts 
justifying the determination, the burden of proof falls on 
the party challenging the validity of the agency’s ruling. 
Applying these standards to the present appeal, it was in- 
cumbent on Lewes to demonstrate at the administrative 
hearing the existence of the alleged trade barrier by show- 
ing that it paid more for its milk than its unregulated 
Delaware competitors. Unless these competitors do in fact 
enjoy a price advantage, it cannot be said that Lewes suf- 
fers an economic burden caused by the Order. The only 
evidence Lewes offered on the point was the testimony of 
its treasurer which has been heretofore recounted. It fell 
short of the required specific showing. 


* * * * * * * 


Reviewing the record of the administrative proceedings, 
it is clear that the Secretary’s findings were supported by 
substantial evidence and that Lewes’s trade barrier asser- 
tion remained a mere abstraction without evidentiary 
support. . . . Lewes’s challenge to the validity of the 
Order rests primarily on the assertion that it is unable to 
meet competition from unregulated handlers in Delaware 
in the acquisition and sale of milk. The Secretary conclud- 
ed that: 


“{Lewes] offered no evidence as to the prices 
paid or other costs incurred by its competitors, 
and there is accordingly no basis upon which we 
can compare costs or conclude that [Lewes’s] costs 
are greater, as asserted by its witness.” 


The District Court rejected the Secretary’s conclusion 
and arrived at an opposite result with the statement: “The 
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record clearly shows that Lewes is put at a severe competi- 
tive disadvantage by the operation of the Secretary’s 
order.” Its finding was based on what amounted to an ab- 
stract assertion by Lewes that the operation of the Order 
created an alleged economic trade barrier to its competi- 
tive position in the unregulated Delaware area. In over- 
turning the Secretary’s decision the District Court exceed- 
ed its function in a review proceeding. Contrary to the de- 
termination of the District Court, we find it clear that the 
findings and conclusions of the Secretary were adequately 
substantiated and should not have been disturbed. [Foot- 
notes omitted.] 


Furthermore, even if petitioners had introduced evidence show- 
ing that the cost of Meadow Gold’s milk, when added to the com- 
pensatory payment, was higher than its competitors’ costs, petition- 
ers still would not have shown that the compensatory payment pro- 
vision created a prohibited trade barrier. 

In the first place, as stated above in Vetne, “Federal Marketing 
Order Programs,” in 1 Agricultural Law § 2.37, at 129 n.354 and re- 
lated text (J. Davidson ed. 1981), mere economic disadvantage to 
particular handlers or producers is not enough to prove a prohibit- 
ed trade barrier where the regulatory remedy does not far exceed 
the need. Vetne relies in part on United States v. Mills, 315 F.2d 
828, 838 (4th Cir.), cert. denied, 374 U.S. 832, 375 U.S. 819 (1963), 
which held: 


Of course, there may be some resultant damage to a han- 
dler or producer in the enforcement of the Act but this 
lack of perfection does not destroy the validity of the 
Order. The constitutionality of the Act is no longer ques- 
tionable. United States v. Rock Royal Co-op., supra, 307 
U.S. 538, 568-581, 59 S.Ct. 9938, 83 L.Ed. 1446. Absolute 
equality is not demanded to sustain the operation of the 
Order. If the Secretary cannot “produce complete equality, 
for the variables are too numerous”, he “fulfills his role 
when he makes a reasoned” Order. Mitchell v. Budd, 350 
US. 473, 480, 76 S.Ct. 527, 531-532, 100 L.Ed. 565 (1956).48 


In the second place, the Class I price paid by Meadow Gold to 
County Line was not a price negotiated between arms-length han- 
dlers, but, rather, was the price negotiated between one division of 


48 Accord Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 319-20 (8d Cir. 1968); and 
see Dairymen’s League Cooperative Ass’n v. Brannan, 173 F.2d 57, 66 (2d Cir.), cert. 
denied, 338 U.S. 825 (1949). 
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Beatrice Foods Company with another division of Beatrice Foods 
Company. It is a common practice in the milk industry for one 
plant to buy milk from another plant subject to and conditioned 
upon the qualification of such milk for pricing under the applicable 
Federal Order. Such pricing agreements, conditioning the price of 
milk upon ultimate pricing by the Market Administrator, also 
extend between a handler and its producers, where appropriate. An 
example of such a price agreement is referred to in Lewes Dairy, 
supra, 402 F.2d at 312 n.8, which states: 


For some time after February 1, 1960 when the Order 
became effective, Lewes continued to pay its producers the 
higher Delaware market price subject to an agreement by 
the producers to refund to Lewes all amounts in excess of 
the blend prices if Lewes should be unsuccessful in this 
litigation. 


Robert Cashdollar, General Manager of Meadow Gold, testified 
that although Meadow Gold has not charged back to County Line 
the Market Administrator’s compensatory payment assessments, 
he did not know of any reason why Meadow Gold could not do so 
(Tr. 328). When asked why Meadow Gold did not recover from 


County Line, he replied (Tr. 328): 


A. I think that is a business decision, internal side of Bea- 
trice. 


Based on that testimony, I infer that Meadow Gold had the typi- 
cal contract permitting Meadow Gold to adjust the price paid to 
County Line, as a result of the Market Administrator’s audit ad- 
justments. 

But even if Meadow Gold had no such contractual arrangement 
with County Line, that, too, was an internal decision between Bea- 
trice and its divisions. If Meadow Gold did not have such contrac- 
tual protection, it has itself to blame for any economic disadvan- 
tage, rather than the Order provisions. 

In this case, it would have been particularly important, in an 
arms-length transaction, for Meadow Gold to have a contract per- 
mitting it to charge back against County Line based upon subse- 
quent audit adjustments because Meadow Gold employees knew 
that at least in some, or perhaps many, transactions, the milk was 
not being physically pumped into and out of Meadow Gold’s tank, 
as required by the Order. Hence Meadow Gold was in a position to 
know that there was a reasonable possibility that the Market Ad- 
ministrator would discover that the supply plant qualification pro- 
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visions were not being met, and issue audit adjustments according- 
ly. 
The ALJ states in Finding 103, note 28, supra: 


[A]ssuming arguendo that Meadow Gold could recover the 
excess charges from County Line, then County Line suffers 
the loss. Could County Line then recover from the produc- 
ers (farmers)? To whom should the farmer look to be made 
whole? 


The record here does not show what type of contractual arrange- 
ment County Line had with the dairy farmers supplying milk to its 
supply plant. Even if County Line had a contractual provision per- 
mitting County Line to recover from the dairy farmers based on 
the Market Administrator’s audit adjustments, the dairy farmers 
might be able to defend on the ground that they were led to believe 
that County Line would qualify as a pool plant, and the only 
reason County Line did not qualify as a pool plant was because 
County Line and Meadow Gold surreptitiously failed to pump the 
milk into and out of Meadow Gold’s tank, as required for qualifica- 
tion by the Order. The dairy farmers could argue that they should 
not suffer because of the deliberate choice made by Meadow Gold 
and County Line to surreptitiously fail to meet the qualification 
provisions. 

In most situations, dairy farmers selling their milk to a nonpool 
plant would have no right to expect that their milk would be uti- 
lized under a Federal Order program in a manner that would 
permit payment to them on the basis of Class I usage of their milk. 
But in the particular facts of this case, it is quite likely that the 
farmers supplying County Line had reasonable grounds for expect- 
ing that County Line would meet the pool plant qualification re- 
quirements, and that their milk would be utilized in Class I. But 
we do not need to decide here any issues between County Line and 
its dairy farmers. 

For the foregoing reasons the compensatory payment provision 
involved here does not conflict with § 8c(5\(G) of the Act. 

Turning back to the allocation issue involving 7 CFR § 1049.44, 
under which producer milk is favored in the allocation provisions 
over other source milk, it is clear that the allocation provisions do 
not create a trade barrier prohibited by § 8c(5\(G) of the Act, as in- 
terpreted in Lehigh Valley. Here, again, it is important to note 
that the literal language of § 8c(5)(G) is not even relevant to the al- 
location issue. It is only because the Court held in Lehigh Valley 
that § 8c(5\(G) should be rewritten in view of its legislative history 
that the issue arises now. 
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Searching the legislative history of § 8c(5(G), which is summa- 
rized in Lehigh Valley (370 U.S. at 91-97), reveals nothing that in- 
dicates that the allocation provisions violate § 8c(5\(G). 

A simple hypothetical example may serve to clarify the alloca- 
tion issue. Leaving aside (temporarily) premium prices paid by han- 
dlers to “producers” in excess of the blend price, assume that Han- 
dler A and Handler B each purchased 200 pounds of milk, and each 
used 100 pounds for fluid use (Class I) and 100 pounds to manufac- 
ture cheese (Class III). Handler A purchased all of his milk from 
“producers,” and Handler B purchased 100 pounds from “produc- 
ers” 100 pounds of other source milk. 

Under the allocation provisions, Handler A would have 100 
pounds of “producer” milk classified as Class I and 100 pounds of 
“producer” milk classified as Class III. Handler B would have 100 
pounds of “producer” milk classified as Class I and 100 pounds of 
other source milk classified as Class III. 

Handler A would pay the difference between the Class I price 
and the blend price into the pool on his 100 pounds of Class I milk, 
and he would be subsidized by the pool on his Class III milk, i.e., he 
would draw from the pool the difference between the Class III price 
and the blend price on his 100 pounds of Class III milk. This subsi- 
dy of manufacturing milk purchased from “producers” is essential 
to the entire pooling arrangement. It enables all handlers to pay 
all “producers” the blend price, as required by the Order, irrespec- 
tive of the use actually made of a particular producer’s milk, while 
at the same time, each handler’s actual minimum cost is the Class 
price of the milk that he uses in each Class. 

Without this subsidy given to pool handlers using “producer” 
milk for manufacturing purposes, they could not pay the uniform 
blend price to “producers,” and we would have the situation that 
existed before the marketing order program existed, under which 
dairy farmers fought to get their particular milk used in the high- 
est Class uses. This situation has been described as “near-chaos in 
the distribunal stages of the milk industry, with the concomitant 
threat to the public health and welfare” (Titusville Dairy Products 
Co. v. Brannan, 176 F.2d 382, 334 (3d. Cir.), cert. denied, 338 US. 
905 (1949)). Under the pooling system, those chaotic conditions 
ended, since it no longer mattered to a “producer” in the pool how 
his particular milk was used. But without the payment made to the 
pool by the handlers using milk for Class I, and the subsidy provid- 
ed by the pool to the handlers using “producer” milk in Class III, 
the entire pooling arrangement would fail. 

Under the pooling arrangement, the (minimum) cost to Handler 
A of milk for fluid use is the Class I price; the (minimum) cost to 
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Handler A of milk used for manufacturing cheese is the Class III 
price. . 

Handler B, in the hypothetical example, would similarly have to 
pay the difference between the Class I price and the blend price 
into the pool on the 100 pounds of “producer” milk classified as 
Class I, so his (minimum) cost for the 100 pounds of “producer” 
milk used in Class I is the Class I price (the same as Handler A’s 
(minimum) cost for Class I milk). 

But since Handler B’s Class III milk was other source milk, not 
entitled to share in the pool, he would not be subsidized on his 
Class III use of other source milk. That is, he would not be permit- 
ted to draw from the pool the difference between the Class III price 
and the blend price on his 100 pounds of other source milk. 

Leaving aside any premium prices paid by Handler A, it is obvi- 
ous that Handler B is at an economic parity with Handler A only if 
Handler B paid the Class III price for his other source milk. If 
Handler B paid more, he is at an economic disadvantage. But the 
disadvantage, if any, occurs because Handler A is subsidized from 
the pool on his manufacturing use of “producer” milk (since he is 
required by the Order to pay his “producers” the blend price), 
whereas Handler B is not subsidized from the pool on his manufac- 
turing use of other source milk (since he is not required by the 
Order to pay his dairy farmers the blend price). 

Certainly there is nothing in the legislative history of § 8c(5\G) 
that indicates that it is a prohibited trade barrier for the Indiana 
Order to fail to subsidize the manufacturing use of all other source 
milk imported from anywhere in the country (or, theoretically, 
from anywhere in the world) by a pool handler. 

Imposing a compensatory payment requirement on a handler 
bringing other source milk into the area (involved in Lehigh 
Valley) is considerably different from merely failing to subsidize a 
handler who brings other source milk into the area. 

Under circumstances slightly different from the original hypo- 
thetical example just discussed, if a portion of Handler B’s other 
source milk was classified in Class I (as in the present case), Lehigh 
Valley holds that it would be a prohibited trade barrier to force 
Handler B to subsidize the pool by requiring Handler B to pay into 
the pool a compensatory payment on that portion of his other 
source milk classified as Class I, if the compensatory payment is 
unduly large. 

Lehigh Valley does not hold, or suggest, that, under our original 
example, it is a prohibited trade barrier for the pool to fail to sub- 
sidize Handler B for his manufacturing (Class III) use of other 
source milk imported into the area. 
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In addition, as stated above, petitioners failed to prove the actual 
cost of milk to competing handlers in the pool. The record shows 
that competing handlers were required to pay premium prices, 
over the blend prices, for milk purchased from cooperatives. But 
the record does not show the amount of the premiums. Hence peti- 
tioners failed to prove that they were actually at a competitive dis- 
advantage, as a result of not receiving a subsidy from the pool on 
Meadow Gold’s other source milk classified as Class III. 

Furthermore, as stated above, the prices paid by Meadow Gold to 
County Line for milk were not in arms-length transactions. And 
Meadow Gold either had, or should have had, a contractual ar- 
rangement permitting appropriate charge backs based on the 
Market Administrator’s audit adjustments. 

Finally, as stated above, “federal milk order pricing provisions 
are not unlawful as violative of uniformity (§ 8c(5)(A)), or as trade 
barriers (§ 8c(5\(G)), despite economic disadvantage to particular 
handlers or producers, if they are reasonably related to an author- 
ized regulatory purpose.” Vetne, “Federal Marketing Order Pro- 
grams,” in 1 Agricultural Law § 2.37 at 129 (J. Davidson ed. 1981). 

Here, if there were any economic disadvantage to Meadow Gold 
because it was not subsidized from the pool on its other source milk 


used for manufacturing purposes, the disadvantage was reasonably 
related to the authorized regulatory purpose of determining which 
dairy farmers should be included as “producers” in the Indiana 
pool. 

For the foregoing reasons, the petition for relief under 7 U.S.C. 
§ 608c(15)(A) of the Act should be dismissed. 


ORDER 


The relief requested by petitioners is denied and the petition is 
dismissed on the merits. 
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In re: UNIVERSITY oF ConNEcTICUT. AWA Docket no. 273. Decided 
January 7, 1985. 


Civil penalty, partly suspended—Consent. 


Gary Shockley, for complainant. 
Paul Shapiro, Storrs, Connecticut, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This case was commenced by a complaint filed by the Adminis- 
trator of the Animal and Plant Health Inspection Service according 
to the Rules of Practice Governing Formal Adjudicatory Proceed- 
ings Instituted by the Secretary Under Various Statutes, 7 CFR 
§§ 1.130-51 (1984). The complaint alleged that respondent Universi- 
ty of Connecticut had violated the Animal Welfare Act, 7 U.S.C. 
§§ 2131-56 (1982), and its regulations and standards, 9 CFR §§ 1.1- 
3.142 (1984). This Decision and Order is entered pursuant to the 
consent decision provisions of the Rules of Practice. 7 CFR § 1.138. 

The respondent specifically admits the jurisdictional allegations 
of the complaint, but neither admits nor denies the remaining alle- 
gations and expressly disclaims liability. The respondent waives 
the right to a hearing and any further procedures. The parties con- 
sent to the issuance of this decision for the purpose of settling this 
matter. 


FINDINGS OF FACT 


1. Respondent University of Connecticut is, inter alia, a research 
facility located at Storrs, Connecticut. 

2. At all material times, respondent was licensed under the Act 
as a research facility. 

3. Since the time of the alleged violations set out in the com- 
plaint, respondent’s wolf compound has been renovated and its Ag- 
riculture Building has been closed. Respondent has also made sub- 
stantial repairs to its coydog kennel. 


CONCLUSIONS OF LAW 


Inasmuch as the respondent has admitted the jurisdictional alle- 
gations of the complaint and the parties have agreed to the provi- 
sions of the following Order, such Order will be issued. 7 CFR 
§ 1.188 (1984). 


ORDER 


Respondent, its agents, employees, and assigns, acting directly or 
indirectly, or through any corporation, trust, or other device what- 
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soever, shall cease and desist from violating any and all provisions 
of the Animal Welfare Act, 7 U.S.C. §§ 2131-56 (1982), and the reg- 
ulations and standards issued thereunder, 9 CFR §§ 1.1-3.142 
(1984). 

Respondent is hereby assessed a civil penalty of $10,000.00. Of 
this amount, $5,000.00 shall be permanently suspended in consider- 
ation of proof of expenditures by respondent of $5,000.00 in materi- 
als used to improve its animal care facilities in general and its 
coydog kennel, wolf compound, and rabbit facility in particular. 
Complainant has acknowledged receipt of proof of the required ex- 
penditures. 

Another $2,000.00 of this civil penalty shall be suspended condi- 
tioned on respondent’s not being cited for a repeat uncorrected de- 
ficiency for one year. This sum shall be due and payable without 
further procedure if such a deficiency is cited within one year after 
entry of this order and is at any time therafter adjudged to have 
been a violation of the Act or regulations and standards. This 
$2,000.00 sum shall be in addition to any penalty imposed for the 
independent violation. 

Finally, $3,000.00 of this civil penalty shall be paid by certified 
check or money order payable to the Treasurer of the United 


States and forwarded to counsel for Complainant at the following 
address: Office of the General Counsel, United States Department 
of Agriculture, Room 2014-South, Washington, D.C. 20250. 

This Decision and Order shall have the same force and effect as 
a decision entered after a full hearing and shall be effective upon 
service on respondent. 


In re: Joe LEMKE. AWA Docket No. 319. Decided January 10, 1985. 


License suspension—Consent. 


Andrea Jones, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act, as amended 
(7 U.S.C. 2181 et seg.). A complaint issued by the administrator of 
the Animal and Plant Health Inspection Service pursuant to the 
Act and the applicable Rules of Practice was served upon respond- 
ent. This Decision is entered pursuant to the consent decision pro- 
vision of the Rules of Practice (7 CFR § 1.138). 
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Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary of Agriculture has ju- 
risdiction in this matter, admits the remaining allegations of the 
complaint, waives hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding, to the entry of 
this Decision. 

In consideration of the above, complainant agreed to the entry of 
the following Order: 


ORDER 


a) Respondent’s license is suspended for a period of 30 days and 
continuing until the facilities are in full compliance with the Act 
and the regulations and standards under the Act. 

b) Respondent agrees to cease and desist from further violation of 
the Act and the regulations and standards under the Act. 

This Order shall have the same force and effect as if entered 
after a full hearing and shall be effective upon service upon re- 
spondent. 


In re: Ms. EMAGENE Ricuarps. AWA Docket No. 315. Decided Janu- 
ary 15, 1985. 
Civil penalty—Consent. 


Andrea Jones, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act, as amended 
(7 U.S.C. § 2131 et seg.). A complaint issued by the Administrator of 
the Animal and Plant Health Inspection Service pursuant to the 
Act and the applicable Rules of Practice was served upon respond- 
ent. This decision is entered pursuant to the consent decision provi- 
sion of the Rules of Practice (7 CFR § 1.138). 

Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary of Agriculture has ju- 
risdiction in this matter, admits the remaining allegations of the 
complaints, waives hearing and further procedure, and consents 
and agrees, for the purpose of settling this proceeding, to the entry 
of this Decision. 

Respondent further agrees to withdraw completely from the busi- 
ness of selling dogs in commerce and to cease and desist from vio- 
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lating the Act and the regulations and standards under the Act at 
such time as respondent may reenter the business. 

In consideration of the above, complainant agrees to the entry of 
the following Order: 


ORDER 


a) A civil penalty of $500 is assessed against respondent. Re- 
spondent shall send a certified check or money order for that 
amount payable to the Treasurer of the United States to Andrea 
Jones, Attorney, Marketing Division, Office of the General Counsel, 
Room 2014-S, U. S. Department of Agriculture, Washington, D. C. 
20250 within 30 days of the effective date of this Order. 

b) Respondent is required to cease and desist from violating the 
Act and the regulations and standards under the Act if respondent 
reenters the business of selling dogs in commerce. 

This Order shall have the same force and effect as if entered 
after a full hearing and shall be effective upon service upon re- 
spondent. 


In re: RoNALD Kirk, d/b/a Kirk’s KENNEL. AWA Docket No. 312. 
Decided January 29, 1985. 


Dealer—Compliance with the Act—Civil penalty—Consent. 


Mary Hobbie, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted by a complaint filed by the Ad- 
ministrator of the Animal and Plant Health Inspection Service in 
accordance with the Rules of Practice Governing Formal Adjudica- 
tory Proceedings Instituted by the Secretary Under Various Stat- 
utes, 7 CFR §§ 1.130-81 (1984). The complaint alleged that respond- 
ent, Mr. Kirk, has violated the Animal Welfare Act, 7 U.S.C. 
§§ 2131-56 (1982), and the regulations and standards issued there- 
under, 9 CFR §§ 1.1-3.142 (1984). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice, 7 CFR 
§ 1.138. 

The respondent specifically admits the jurisditional allegations of 
the complaint. The respondent also admits two of the violations al- 
leged in the complaint which are included in the Findings of Fact 
(below). The respondent waives the right to a hearing and any fur- 
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ther procedures. The parties consent to the issuance of this Deci- 
sion for the purpose of settling this matter. 


FINDINGS OF FACT 


1. Respondent Ronald Kirk, doing business as Kirk’s Kennel, is 
licensed as a Class A Dealer, with his place of business at R.R. 1, 
Box 128, Drakesville, Iowa 52552. 

2. On February 21, 1984 an inspection revealed that respondent 
was holding four dogs measuring 31 inches each in a cage which 
measured 49% inches by 82 inches. Under the standards, section 
3.4 (9 CFR 3.4), the dogs required 5476 square inches of space. The 
cage in which they were held yielded only 4059 inches of space. 

3. On June 6, 1984 an inspection showed that Respondent was 
holding four dogs measuring 21 inches each in a cage which meas- 
ured 30 inches x 42 inches. Under the standards, section 3.4 (9 CFR 
3.4), the dogs required 1760 square inches of space. The cage in 
which they were held yielded only 1260 sqaure inches of space. 


CONCLUSION 


Inasmuch as the respondent has admitted the jurisdictional alle- 
gations of the complaint, and the facts set out in the Findings of 


Fact and the parties have agreed to the provisions of the following 
Order, such Order shall be issued. 


ORDER 


Respondent, its agents, employees, and assigns, acting directly or 
indirectly or through any corporation, trust or other device whatso- 
ever, shall cease and desist from violating any and all provisions of 
the Animal Welfare Act, 7 U.S.C. §§ 2131-56 (1982), and the regula- 
tions and standards issued thereunder, 9 CFR §§ 1.1-3.142 (1984). 

Complainant shall send respondent a letter within 30 days of the 
issuance of this Order, explaining the requirements of Section 
3.4(bX(2) (9 CFR 3.4(b\(2)) and the method by which the provisions of 
that section are administered. 

Respondent is hereby assessed a civil penalty of $300.00 which 
shall be paid by check or money order to the Treasurer of the 
United States and shall be sent to Mary Hobbie, Office of the Gen- 
eral Counsel, United States Department of Agriculture, Room 
2014-South, Washington, D.C. 20250. This Decision and Order shall 
have the same force and effect as a Decision entered after a full 
hearing and shall be effective upon service on Respondent. 
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In re: Detta Arr Lings, Inc. AWA Docket No. 327. Decided Janu- 
ary 30, 1985. 


Live animal shipment training—Civil penalty—Consent. 


Andrea Jones, for complainant. 
Jason R. Archambeau, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Animal Welfare Act. A complaint 
issued by the Administrator of the Animals and Plant Health In- 
spection Service pursuant to the Act and the applicable Rules of 
Practice was served upon respondent. This decision is entered pur- 
suant to the consent decision provision of the rules of Practice (7 
CFR 1.138). 

Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary of Agriculture has ju- 
risdiction in this matter, neither admits or denies the remaining al- 
legations of the complaint, waives hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing, to the entry of this decision. 

Respondent agrees to make a concerted and continuing effort to 
educate its employees in the Animal Welfare Act and the regula- 
tions and standards issued thereunder and to take all necessary af- 
firmative action to comply fully with the Act and the regulations 
and standards in its future handling of live animals. 

Respondent further agrees to encourage all agents involved in 
live animal shipments to review and utilize respondent’s air cargo 
training bulletin entitled Self-Study Module: Live Animal Ship- 
ments, and to spotlight issues, problems, and concerns in respond- 
ent’s cargo newsletter. To this end, respondent has issued a direc- 
tive to all directors, station managers and supervisory personnel to 
assure the training of all agents involved in live animal shipments 
in the requirements of the Animal Welfare Act, regulations, and 
standards. 

In consideration of the above, complainant agrees to the entry of 
the following Order: 


ORDER 


A civil penalty of $1,000 is assessed against respondent. Respond- 
ent shall send a certified check or money order for that amount 
payable to the Treasurer of thé’ United States to Andrea Jones, At- 
torney, Marketing Division, Office of the General Counsel, Room 
2014-S, United States Department of Agriculture, 1400 Independ- 





ANIMAL WELFARE ACT 
Volume 44 Number 1 


ence Avenue, S.W., Washington, D.C. 20250, within 30 days of the 
effective date of this Order. 

This Order shall have the same force and effect as if entered 
after a full hearing and shall be effective upon service upon re- 
spondent. 


In re: Mt. WACHUSETT ANIMAL Forest Corp., FRANCES APPLEBY and 
LinpDA WEINTRAUB. AWA Docket No. 286. Decided December 
19, 1984. 


Violations of Act by zoo/animal park owners—Civil penalty—License revoked. 
Respondents owned and operated a zoo and animal park, under proper license. 
Eight inspections revealed numerous serious violations of the Act. Respondents 
failed to bring zoo into compliance. Respondents’ license as an exhibitor was re- 
voked and respondents were assessed a civil penalty of $2,500.00. 


Gary Shockley, for complainant. 
Frederick Busconi, Natick, Massachusetts, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Animal Welfare Act, 
7 U.S.C. Sections 2131-56 (1982), instituted by a complaint filed 
May 16, 1984, by the Administrator of the Animal and Plant 
Health Inspection Service, United States Department of Agricul- 
ture. This complaint alleged that respondents had committed nu- 
merous serious violations of the Act and its regulations and stand- 
ards, 9 CFR Sections 1.1-3.142 (1988). 

Due notice was given of the time and place of the oral hearing, 
which was held in Boston, Massachusetts, on August 2, 3, and 6, 
1984, before Administrative Law Judge Dorothea A. Baker, at 
which time the complainant was represented by Gary Shockley, Es- 
quire, Office of the General Counsel, United States Department of 
Agriculture, Washington, DC., and the respondents, Frances Ap- 
pleby and Linda Weintraub, appeared pro se. The parties were 
given the opportunity to file Proposed Findings of Fact, Conclu- 
sions, Order, and briefs in support thereof. The complainant filed 
its brief on October 17, 1984. The respondents have filed none. 
Through counsel, the respondents, on October 18, 1984, did file a 
Motion to Re-open Evidence, together with supporting affidavit, 
which was denied on October 30, 1984. Pursuant to leave granted 
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therefor, the respondents, through counsel, filed on November 19, 
1984, ‘Respondents’ Objections and Offers of Proof’. 

Because complainant’s Proposed Findings of Fact and Conclu- 
sions, for the most part, are supported by the record evidence and 
the record as a whole, and except for minor changes and additions, 
the complainant’s Findings of Fact and Conclusions have been 
adopted herein, except as otherwise noted. 


FINDINGS OF FACT 


1. Mt. Wachusett Animal Forest Corporation is a corporation in- 
corporated in the Commonwealth of Massachusetts. Frances Ap- 
pleby and Linda Weintraub are owners, officers, agents, and em- 
ployees of the corporation. 

2. Respondents are the owners and operators of a zoo and animal 
park located at Princeton Road, Hubbardston, Massachusetts, 
01452. 

3. At all material times, respondents were licensed under the Act 
as an exhibitor. 

4. At the time respondents’ exhibitor’s license No. 14-C-49 was 
issued, respondents, Appleby and Weintraub, received a copy of the 
regulations and standards contained in Title 9, Chapter 1, Subchap- 
ter A, of the Code of Federal Regulations and agreed to comply 
with these regulations and standards. 

5. A series of eight inspections between July 5, 1983, and April 
19, 1984, revealed numerous serious violations of the Act. Despite 
warnings to correct these violations, respondents, although making 
some improvements, failed to bring their zoo into compliance with 
the Act. 

6. Inspections on February 21, 1984, and April 19, 1984, revealed 
that the Mt. Wachusett Animal Forest violated the Act and stand- 
ards in that: 

(a) a sufficient number of adequately trained employees and a 
supervisor with a background in animal care were not employed; 

(b) although respondents had sought the services of veterinar- 
ians, there was no program of adequate veterinary care; 

(c) enclosures for blackbuck, white tail deer, fallow deer, mou- 
flon, coyote, and black bear were not maintained in good repair so 
as to protect the animals from injury and to contain them; 

(d) the lion and fox enclosures were not kept clean and in good 
repair; 

(e) food storage and preparation areas were not properly 
cleaned so as to prevent vermin infestation, contamination, odors, 
and disease hazards; 





ANIMAL WELFARE ACT 
Volume 44 Number 1 


(f) the dump area contained mounds of used hay mixed with 
feces, animal carcasses, bones, and animal parts, in proximity to 
grain and hay storage areas; 

(g) primate cages were not cleaned often enough to prevent ac- 
cumulation of feces and food; 

(h) interior surfaces of primate cages were not substantially 
impervious to water; 

(i) although no injury had occurred under respondents’ owner- 
ship, lions and other animals were housed and handled in such a 
manner as to place both the animals and the public in grave 
danger; 

(j) a muntjac was confined in a cage that did not provide suffi- 
cient space to allow freedom of movement and normal postural and 
social adjustment; 

(k) the deer and guanaco pens were not equipped with a suita- 
ble method of drainage to rapidly eliminate excess water; and 

(1) coin-operated public feeding machines contained moldy food. 

7. The testimony of respondents’ witnesses and the record evi- 
dence as a whole negates the complainant’s charges that the moun- 
tain lions and other carnivores were not provided with a proper 
diet; that the lions were not provided adequate space to allow free- 


dom of movement and normal postural and social adjustments; and 
that records were not maintained as required by the regulations 
and standards. 


CONCLUSIONS 


By reason of the Findings of Fact set out above, respondents 
have violated sections 3.82, 3.132, 3.84, 3.134, 3.125, 3.131, 3.75, 3.81, 
3.76(d), 3.185, and 3.127 of the Regulations. These violations war- 
rant the issuance of the Order set forth herein. 

The complainant alleges numerous violations of the Animal Wel- 
fare Act, and the standards and regulations issued pursuant there- 
to, and complainant has proven same except for the three charges 
mentioned in Finding of Fact No. 7, supra. 

This is a sad situation—the two ladies who are the owners are 
obviously animal lovers and would not intentionally do anything to 
harm the animals or the public. The bona fides of their intentions 
are not questioned. The evidence adduced at the hearing tends to 
indicate that they may have had a different approach to zoo keep- 
ing than is routinely accepted and recognized. 

It appears that the desire to protect a lion cub from abuse and/or 
death led to the purchase of the Mt. Wachusetts zoo by two well 
educated, but inexperienced persons, who had intended to rely, for 
the first six months, upon past personnel of the zoo. The amount of 
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work and the enormity of the task, plus lack of trained personnel, 
and funds, have all been contributing factors in the areas of “defi- 
ciencies” found by the inspectors. The safety and well being of the 
animals, the owners themselves, and the public have all been taken 
into consideration in ordering a revocation of the respondents’ li- 
cense. 

The intent of Congress in enacting the Animal Welfare Act, 7 
U.S.C. Sections 2131-56 (1982), was: 


1. to insure that animals intended for use in research fa- 
cilities or for exhibition purposes or for use as pets are 
provided humane care and treatment; 


2. to assure the humane treatment of animals during 
transportation in commerce; and 


3. to protect the owners of animals from theft of their 
animals by preventing the sale or use of animals which 
have been stolen. 


7 U.S.C. Section 2131. To achieve these goals, Congress found it was 
“essential to regulate .... the transportation, purchase, sale, 
housing, care, handling, and treatment of animals... . by per- 


sons or organizations engaged in using them ... . for exhibition 
purposes.” Jd. Congress authorized the Secretary of Agriculture to 
“promulgate standards to govern the humane handling, care, treat- 
ment, and transportation of animals by dealers, research facilities, 
and exhibitors.” Jd. Section 2143(a). The Secretary has exercised 
this authority by promulgating the regulations and standards set 
out at 9. CFR Sections 1.1-3.142 (1984). 

In the present case, evidence adduced at the hearing proved that 
respondents had violated the applicable regulations. 

As set forth herein, the record clearly shows that the respond- 
ents violated the Animal Welfare Act, and the standards and Regu- 
lations issued thereunder. With respect to certain allegations of the 
complaint, the respondents have contested the validity thereof, 
and, to the extent that the Agency has not borne its burden of 
proof, the controverted allegations have not been found to be viola- 
tions. 

The record is equally clear that the violations which did occur 
were not the result of not caring for the animals and their safety 
and well being, nor of neglectful or wanton acts, but rather were 
the result of inexperience and the inability of the individual re- 
spondents to run a zoo. This is recognized by the complainant when 
it states that respondents “lacked the means and expertise to run a 
zoo and that they became the owners and operators of the zoo 
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almost by accident”;—“respondents were not familiar with profes- 
sional standards in zookeeping and were not capable of training lay 
volunteers’”—that the Respondents “demonstrated their ignorance 
of the most basic principles of animal care’”—. These and other ac- 
knowledgements by the complainant recognize that the respond- 
ents lacked the ability to manage and maintain such a facility, de- 
spite their use of volunteer workers, and the expenditure of their 
own funds to keep the animals fed. 

Except for the three alleged violations set forth in Finding of 
Fact No. 7, the respondents have not offered proof to disprove the 
allegations of the Complaint. 

In fact, respondent Appleby testified that ‘we do not find any ob- 
jection with . . . . what [U.S.D.A. inspectors] have seen with their 
eyes and the pictures they have taken on the times they have been 
there.” Tr. 147. 

The proof presented by respondents suggests two possible de- 
fenses. Respondents’ witnesses John Smith and Sandra Lewis both 
suggested that respondents had been treated differently than the 
park’s prior owner, Harvey Ellowitz. The testimony of Officer Peter 
Oberton, however, was that “I can’t remember getting any com- 
plaints there at all” under the previous owner. The evidence of 
record suggests that some of the many inspections which took place 
after purchase by the respondents were the result of complaints. In 
addition, the final inspection report at the zoo before its sale to re- 
spondents characterized it as a “well run, well managed” zoo. Ex. 
22. The uncontradicted proof clearly shows that the zoo is anything 
but well-run and well-managed under the current ownership. In 
any event so long as the regulations were properly applied to re- 
spondents, the Department’s position is that they have no standing 
to complain that they have not been applied to others. Dairymen’s 
League Coop. Ass’n v. Brannan, 173 F.2d 57 (2d Cir.), cert. denied, 
338 U.S. 825 (1949); In Re Aldovin Dairy, Inc., Ag. Dec. 
(AWA Docket No. M 2-71, decided November 15, 1983). Finally, re- 
spondents’ witness Smith testified that the regulations, in his opin- 
ion, “do not give you anything definite and they leave it to the in- 
spector’s prerogative to decide which way he will go.” Tr. 212. Even 
if this point was arguably well-taken in some instances, it has no 
application when there is, as in the present case, definite and un- 
contradicted evidence of objective conditions that never came close 
to the minimum standards required by the regulations. As was 
pointed out in In Re Radzilowski, 35 Ag. Dec. 1718 (1976), “Even 
assuming the published standards are premised on subjective opin- 
ion as opposed to objectively determined criteria, the remedy there- 
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for lies within the discretion of the legislature or pertains to ad- 
ministrative policy.” Jd. at 1727. 

Respondents’ witnesses’ testimony indicates that there is less 
than unanimous agreement as to both the requirements of the reg- 
ulations, and the past and then current condition of the zoo facili- 
ty. Several witnesses testified on behalf of the respondents. Mr. 
Pap indicated that on an inspection by Mr. Christian and Dr. 
Smith, when Mr. Pap accompanied Respondent Weintraub, Dr. 
Smith indicated that the deficiencies were minor and correctable. 
Tr. 190. He further testified to the many improvements which the 
respondents made (Tr. 191), and as to their sincerity as respects 
care for the animals. 

A most impressive witness was Mr. John Smith, a professional 
zoo man of 16 years experience, in the capacity from lecturer, as- 
sistant director of the children’s zoo, supervisor of zoological oper- 
ations at the Stone Zoo, and a general curator at the Benson’s 
Animal Park. He became acquainted with the respondents several 
months after they had purchased the zoo. His testimony empha- 
sized that the rules and regulations being applied to the respond- 
ents’ facility are often subjective in nature and depend upon the 
judgment determination of the inspectors involved. The testimony 
of this witness was most persuasive and was from one who has 
knowledge of, and who had worked around animals. It further indi- 
cated a compassion and understanding for the welfare of animals 
on the part of respondents. His testimony reflected that different 
owners of animals may have different ideas as to what is best for 
the animals. Mr. Smith explained that in zoo parks there are 
deaths within the zoos which are unexplainable; that the lion cage 
at Mt. Wachusetts was proper and superior to that used by circus- 
es, and that when officials were asked for the required measure- 
ments for a lion’s cage, they could not give such specifications; that 
the mixing of animal species could be a desirable and social thing 
among animals making for greater happiness among animals 
under the circumstances he described; the non-necessity for a shel- 
ter for the white tailed does; that there has never been a time 
when Mr. Smith believed the animals at Mt. Wachusetts zoo were 
not adequately fed; and, that the efforts of the respondents in keep- 
ing the animals in a natural type of situation made for a happier 
animal. In the event this case is appealed, it is suggested that the 
testimony of Mr. John Smith be reviewed in its totality. (Tr. 197- 
235). It represents testimony from one who is experienced and 
knowledgeable of the every day workings of zoos. 

An additional witness testifying on behalf of the respondents was 
Ms. Lewis whose testimony indicated that the animals were provid- 
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ed with exceptionally nutritious food, and that the level of care 
given the animals was one of concern and responsiveness to their 
needs. She indicated that the respondents used a different dimen- 
sion in running the zoo, and that there is a difference between an 
amusement park zoo and an educational one. Tr. 249. Ms. Lewis 
also indicated a concern for the purpose for which animals are held 
in captivity. She believed that the animals at Mt. Wachusetts were 
loved, respected, and cared for. 

The Government has the burden of proof, and indeed has submit- 
ted convincing evidence to support its position, but the evidence 
with respect to lack of food has been successfully controverted by 
the respondents’ witnesses, as well as the matter concerning dead 
animals, the cages for the lions and the matter of record keeping. 
In view of the testimony of respondents’ witnesses, mere assertions 
on the part of complainant are not sufficient proof. 

Respondents made bona fide efforts to obtain the service of a 
qualified zoo keeper, as part of their purchase transaction. The son 
of the former owners had agreed to stay and render services for a 
period of six months after the purchase and sale. In anger, he quit 
and left. Thereafter, respondents employed a Mr. Roth, who was 
approved by the United States Department of Agriculture, and, he 
left. Tr. 140-141. 

The irony of the situation is that the respondents sought to en- 
hance the quality of life for the zoo animals, but were unable to 
carry out their desire. 

At the oral hearing, the complainant recognized that 
“ * * * this case involves two people who sincerely love exotic ani- 
mals but who, quite simply and quite sadly, are not capable of 
maintaining a zoo in compliance with the Animal Welfare Act.” 
(Tr. 14). 

This brings us to the matter of sanctions. When Congress en- 
acted the Laboratory Animal Welfare Act in 1966, it empowered 
the Secretary to summarily suspend a dealer’s license for up to 
twenty-one days, to suspend or revoke licenses after notice and op- 
portunity for a hearing, and to issue cease and desist orders. P.L. 
89-544, 80 Stat. 350 Section 19(a), 89th Cong., 2d Sess. (1966). Sec- 
tion 20(a) provided for a civil penalty of up to $500 for research fa- 
cilities that “knowingly” violated a cease and desist order. Id. Sec- 
tion 20(a). When this legislation was amended in 1970 to become 
the Animal Welfare Act, the penalty section was strengthened to 
provide for a civil penalty of $500 for dealers who “knowingly” vio- 
lated a cease and desist order. P.L. 91-579, 84 Stat. 1560 Section 20, 
91st Cong., 2d Sess. (1970). In 1976, Congress again amended the 
Act to strengthen the Secretary’s enforcement powers. In the 
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Animal Welfare Act Amendments of 1976, Congress provided for a 
civil penalty of up to $1,000 for dealers in violation of the Act or 
any of the rules and regulations promulgated by the Secretary 
under the Act. P.L. 94-279, 90 Stat. 417 Section 13, 94th Cong., 2d 
Sess. (1976). The 1976 amendment to section 19 of the Act was in- 
tended to “impose a uniform civil penalty provision on all persons 
regulated under the statute and eliminate the 
requirement .... that the Secretary issue a cease and desist 
order before seeking imposition of a civil penalty.” [emphasis 
added] H. Rep. No. 94-801, 94th Cong., 2d Sess. (1976). reprinted in 
[1976] U.S. Code Cong. & Ad. News 758, 759 (1977). As this legisla- 
tive history of the penalty provisions of the Act shows, Congress 
has been concerned from the beginning that the Secretary have 
sufficient power to impose effective sanctions. 

The Judicial Officer, acting as the Secretary’s delegate, has de- 
termined sanction policy for the Secretary for disciplinary cases 
arising under the Animal Welfare Act and similar statutes. As set 
forth in In Re Esposito, 38 Ag. Dec. 613 (1979), that policy is to 
assess severe sanctions for even a first serious violation of the Act. 
This policy is intended to deter both the individual respondent and 
other persons subject to regulation in order to achieve the remedial 
purposes of the Act. See In Re Christ, 35 Ag. Dec. 195 (1976); In Re 
Worsley, 33 Ag. Dec. 1547 (1974). Under this policy, the sanction 
recommended by the administrators of the regulatory program, 
though not controlling, is entitled to “great weight” because of 
their experience with the program and expertise in determining 
the penalty necessary to achieve general deterrence. See In Re 
Miller, 41 Ag. Dec. 2134 (1982); In Re Esposito, 38 Ag. Dec. 613 
(1969); In Re Breeders, Inc., 36 Ag. Dec. 1650 (1977). 

The Animal Welfare Act sets out four factors to be considered in 
determining a proper sanction for violations of the Act and its reg- 
ulations and standards. These are “the size of the business of the 
person involved, the gravity of the violation, the person’s good 
faith, and the history of previous violations.” 7 U.S.C. Section 
2149(b\(1982). The proof adduced at the hearing shows that Mt. Wa- 
chusett Animal Forest was a “medium range zoo” in size, Tr. 61, 
and that it housed fifty-five animals at the time it was licensed as 
an exhibitor. Ex. 4. Although not comparable to large municipal 
zoos, it is clear from this proof, that the park was larger than a 
small business. However, with funds exhausted and the zoo no 
longer open to the public, it hardly constitutes any business at all 
at the present time. 

The gravity of respondents’ violations was made clear by Dr. 
Sedgwick’s testimony about his fears for the safety of both animals 
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and humans at the park, Tr. 22-24, Ex. 1, and by Officer Oberton’s 
testimony that he would not inspect the park alone. Tr. 52. In addi- 
tion, the inspection reports document numerous instances of un- 
locked cages and other grave violations. Ex. 13, 15-19. The effect of 
those violations was evident from escaped animals from the park. 
Tr. 324. The uncontradicted evidence proved that respondents com- 
mitted many violations that endangered their animals, their staff, 
and the public. 

The third factor to be considered is “the person’s good faith”. 
Good faith has been defined by complainant as faithfulness to duty. 

The record as a whole shows that there was no careless disregard 
of the Regulations or of the licensing requirements by respondents. 
Respondents purchased the zoo in good faith, believing that it com- 
plied, and would continue to comply, with the requirements of the 
Animal Welfare Act for a license. Once ownership changed and 
within one month, the first inspection showed numerous pages of 
deficiencies, many of which had obviously pre-existed the purchase, 
Tr. 135, 186, and had been officially sanctioned for a long time, Tr. 
136. 

Both individual respondents indicated a desire to attend classes 
in order to educate themselves relative to zoos and animals. They 
sought the services of a well known and qualified veterinarian, Dr. 
Sedwick, Tr. 33, 34, as well as other qualified people. Due to the 
efforts of respondents, and the hiring of a qualified zoo director, 
the facility was in complete compliance in April, 1983. Tr. 67. 

Despite the many deficiencies reflected in the investigatory re- 
ports, Mr. Onuparik, in January 19, 1984, believed that the animals 
were receiving basic food, water, and shelter, Tr. 89, 90, and, in 
September, 1983, Dr. Sedwick observed no signs of malnourishment 
among the carnivores. Tr. 33. 

Additionally, the Secretary is directed by 7 U.S.C. Section 2149(b) 
to consider prior violations in determining a proper sanction. Re- 
spondents have no record of prior violations. 

The record contains persuasive evidence adverse to the respond- 
ents on the gravity of their violations, but not as to the other three 
of the four factors to be considered in determining a sanction for 
violations of the Animal Welfare Act. Giving ‘due consideration”, 
7 U.S.C. Section 2149(b), to the size of respondents’ business which 
is not now operating, to the gravity of their violations, and to their 
honest and good faith efforts to comply, even though they lacked 
the ability to do so, the Cease and Desist Order and revocation of 
respondents’ license as requested by the complainant is appropri- 
ate, reasonable, and necessary to deter others from similar viola- 
tions and to achieve the remedial purposes of the Act. In Re: Espo- 
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sito, 38 Ag. Dec. 613 (1979); In Re: Worsley, 33 Ag. Dec. 1547 (1974). 
However, the imposition of the monetary sanction, in the amount 
requested by complainant, is not warranted. 

In an Order entered August 9, 1984, counsel for complainant was 
requested to research and report on sanctions imposed in prior 
cases under the Animal Welfare Act. 

The Administrative Law Judge wishes to thank Mr. Schockley 
for the data set forth in Appendix A to the complainant’s Brief, 
which is helpful to both respondents and to the Judge, and which is 
attached to this Decision as Appendix A. 

Since the Judicial Officer has held that consent Decisions are not 
relevant precedent for determining sanctions under the Animal 
Welfare Act, In Re: Esposito, 38 Ag. Dec. 613 (1979), only Decisions 
and Orders issued after an adjudicatory hearing are included in 
the following discussion. 

The Judicial Officer has held that, “insofar as practicable, the 
sanctions imposed under a regulatory Act against comparable vio- 
lators for comparable violations should be reasonably uniform.” Jn 
Re Worsley, 33 Ag. Dec. 1547, 1568 (1974). He has also made it 
clear, however, that “uniformity must yield to effectiveness” and 
that “a respondent has no inherent right to a sanction no more 
severe than that applied to others.” Jd. 1569. With these principles 
in mind, it may be helpful to explore other contested cases under 
the Act involving numerous serious violations. 

Of the 193 reported decisions under the Animal Welfare Act, 132 
are consent decisions. As noted earlier, the Judicial Officer has 
held that these consent decisions have no precedential value. In Re 
Esposito, 38 Ag. Dec. 613 (1979). Of the remaining decisions, eight- 
een are orders of voluntary dismissal or other miscellaneous 
orders. Of the forty-three full decisions, at least eleven were 
handed down prior to the extensive 1976 amendments to the 
Animal Welfare Act’s penalty provisions. Thus, there have been 
thirty-two reported decisions and orders decided under the current 
Act. These cases and the penalties imposed in each are set out in 
Appendix A, and represent complainant’s synopsis thereof. 

As the Judicial Officer has stressed in many decisions, the penal- 
ty recommended by the Administrators charged with enforcing a 
regulatory statute is entitled to deference because of the adminis- 
trators’ experience and expertise. See e.g., In Re Esposito, 38 Ag. 
Dec. 613 (1979); In Re Worsley, 33 Ag. Dec. 1547 (1974). He has also 
made it clear that the goal of uniformity must yield to the goal of 
deterrence. In Re Worsley, 33 Ag. Dec. 1569. In addition, “an 
agency is free to reconsider sanctions previously imposed without 
prior notice.” Jd. at 1570. Complainant states that the Administra- 





ANIMAL WELFARE ACT 
Volume 44 Number 1 


tor of the Animal and Plant Health Inspection Service has begun 
to request larger penalties in Animal Welfare Act cases in order to 
achieve deterrence. See, e.g. In Re Gentle Jungle, Inc. (AWA Docket 
No. 271) ($30,000 civil penalty, revocation, cease and desist order); 
In Re Green (AWA Docket No. 308) ($18,000 civil penalty, cease and 
desist order); In Re Stuekerjuergen ($15,000 civil penalty, 90-day 
suspension, cease and desist order). However, none of these cases 
has yet been decided. Such action is within the discretion given the 
Administrator by the Act and is an entirely proper means of carry- 
ing out the will of Congress as expressed in the Animal Welfare 
Act. 

Because this is a case brought pursuant to the provisions of the 
Administrative Procedure Act; three charges were not proven; and 
with a view to fairness in determining when the goal of uniformity 
yields to the goal of deterrence, the Administrative Law Judge be- 
lieves that the Administrator and/or the Judicial Officer should 
have the opportunity to determine, on the record as a whole wheth- 
er or not the strict sanction policy and deterrence have already 
been achieved through the issuance of a cease and desist order and 
the revocation of respondent’s license. No case reported in appen- 
dix A reflects a civil penalty of $10,000, and no case has been decid- 
ed upholding such monetary penalty. 

Applying the most stringent of monetary penalties of the 32 de- 
cided cases, and to achieve the purpose of the Act, a monetary pen- 
alty of $2,500 far exceeds that of other penalties and such amount 
is warranted to be the proper penalty in this case. 

The following Order shall issue: 


ORDER 


Respondents, their agents, employees, successors, and assigns, 
acting directly or indirectly, or through any corporation, partner- 
ship, trust, or other device whatsoever, shall cease and desist from 
violating any and all provisions of the Animal Welfare Act, 7 
U.S.C. Sections 2131-56 (1982), and the Regulations and Standards 
issued under the Act. 9 CFR Sections 1.1-3.142 (1984). 

Specifically, respondents shall cease and desist from: 

(a) failing to employ a sufficient number of adequately trained 
employees and a supervisor with a background in animal care in 
accordance with 9 CFR Sections 3.82 and 3.132; 

(b) failing to establish a program of adequate veterinary care 
in accordancewith 9 CFR Sections 3.84 and 3.134; 

(c) failing to maintain enclosures for black-buck, white tail 
deer, fallow deer, mouflon, coyote, and black bear in good repair so 
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as to protect the animals from injury and to contain them in ac- 
cordance with 9 CFR Section 3.125; 

(d) failing to keep lion and fox enclosures clean and in good 
repair in accordance with 9 CFR Sections 3.125 and 3.131; 

(e) failing to properly clean food storage and sanitation areas 
so as to prevent vermin infestation, contamination, odors, and dis- 
ease hazards in accordance with 9 CFR Sections 3.75 and 3.125; 

(f) failing to dispose of used hay mixed with feces, animal car- 
casses, bones, and animal parts so as to minimize vermin infesta- 
tion, odors, disease hazards, and danger of contamination of food in 
accordance with 9 CFR Sections 3.75 and 3.125; 

(g) failing to clean primate cages often enough to prevent accu- 
mulation of feces and food in accordance with 9 CFR Section 3.81; 

(h) failing to construct and maintain primate cages with interi- 
or surfaces substantially impervious to water in accordance with 9 
CFR Section 3.76(d); 

(i) failing to house and handle lions and other animals so as to 
minimize risk of harm to the public, the handler, and the animals 
in accordance with 9 CFR Sections 3.125 and 3.135; 

(j) failing to provide a muntjac cage with sufficient space to 
allow freedom of movement and normal postural and social adjust- 
ments in violation of 9 CFR Section 3.128; 

(k) failing to equip the deer and guanaco pens with a suitable 
method of drainage to rapidly eliminate excess water in accordance 
with 9 CFR Section 3.127; and 

(1) failing to supply public feeding machines with food that is 
wholesome, palatable, and free from contamination in accordance 
with 9 CFR Section 3.129. 

Respondents are hereby assessed a civil penalty of $2,500, for 
which they shall be jointly and severally liable. This civil penalty 
shall be paid by certified check or money order payable to the 
Treasurer of the United States and forwarded to counsel for the 
Complainant at the following address: Office of the General Coun- 
sel, United States Department of Agriculture, Room 2014-South 
Building, Washington, D.C., 20250. 

Respondent’s license as an exhibitor under the Animal Welfare 
Act is hereby revoked. 

All contentions, requests, motions, and otherwise of the party 
litigants have been considered carefully. To the extent not ruled 
upon and to the extent of being inconsistent with this Decision, 
they are hereby overruled and denied. 

This Decision and Order shall become effective 35 days after 
service thereof, unless appealed to the Secretary within 30 days, as 
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provided in the Rules of Practice and Procedure 7 CFR Section 
1.181, et seq. 
[This Decision and Order became final February 1, 1985.—Ed.] 
[Appendix omitted.—Ed.] 


In re: Henry H. KNupsEn, d/b/a KNupDsEN’s. AWA Docket No. 330. 
Decided February 4, 1985. 


Dealer—License permanently suspended—Civil penalty—partly suspended— 
Consent. 


Robert Ertman, for complainant. 
Randy E. Thomas, Stockton, California, for respondents. 


Decisions by John A. Campbell, Administrative Law Judge. 
CONSENT JUDGMENT 


This is a proceeding under the Animal Welfare Act, as amended 
(7 USC 2131 et seqg.), and the regulations and standards issued pur- 
suant to the Act. 

A complaint issued by the Administrator of the Animal and 
Plant Health Inspection Service was served upon respondent. This 
consent judgment is entered pursuant to the consent decision provi- 
sion of the Rules of Practice (7 CFR 1.138). 

By his amended answer, respondent admits that: 

1. Henry H. Knudsen, d/b/a Knudsen’s, hereinafter referred to 
as respondent, is an individual whose mailing address is 12488 
South Harlan Road, Lathrop, California 95330. 

2. At all times material herein respondent was licensed under 
the Act as a Class B dealer. 

3. At the time respondent’s license was issued and annually 
thereafter, respondent received a copy of the regulations and stand- 
ards contained in Title 9, Chapter 1, Subchapter A of the Code of 
Federal Regulations and agreed to comply with said regulations 
and standards. 

4. On November 1, 1984, respondent’s premises were inspected 
and found to be in the following condition: 

The animals at the facility had been deprived of food and 
water. There were 18 dead dogs and 19 dead cats which had died of 
starvation and dehydration. Further, 69 dogs and 18 cats were 
found in an emanciated and dehydrated condition, and in need of 
veterinary care. Further, none of the animals were individually 
identified as required. 
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Complainant and respondent consent to the issuance of the fol- 
lowing order: 


ORDER 


1. Respondent’s license as a dealer under the Act is permanently 
suspended; further, respondent shall not engage in any activities 
regulated by the Act, whether or not a license would be required. 

2. Respondent shall cease and desist from any violation of the 
Act or the regulations and standards issued under the Act. 

3. Respondent is assessed a civil penalty of one-hundred and 
twenty-four thousand dollars ($124,000) of which all but ten thou- 
sand ($10,000) is suspended, conditional upon compliance with the 
terms of this Order. 

The civil penalty shall be paid from the proceeds of Escrow 
number 236643, Safeco Title Co., 4612 ‘McGaw Street, Stockton, 
California 95204, provided that, in the event of the failure of the 
sale, payment shall be made thirty (30) days after demand. 

The civil penalty shall be by check, payable to the order of the 
Treasurer of the United States and sent to Robert A. Ertman, At- 
torney for Complainant, United States Department of Agriculture, 
Office of the General Counsel, Room 2014-South Building, Wash- 
ington, D.C. 20250. 

This Order shall have the same force and effect as if entered 
after full hearing and shall be effective upon service on respondent. 


In re: Jupy Gray, Dick W. PirKEy and SHARON Doca. AWA Docket 
No. 227. Decided February 6, 1985. 


Decision re Judy Gray, dealer—Operating without a license—Compliance with the 
Act—Civil penalty—Consent. 


Gregory Cooper, for complainant. 
Stephen V. Hartman, Dallas, Texas, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 
[By Judy Gray.—Ed.] 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 
2131 et seg.), hereinafter referred to as the Act, and the regulations 
and standards issued pursuant to the Act. It was instituted by a 
complaint filed on January 27, 1983, by the Acting Administrator, 
Animal and Plant Health Inspection Service, pursuant to the Act 
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and the applicable Rules of Practice (7 CFR 1.133(b)(1)). This deci- 
sion is entered pursuant to the consent decision provision of the 
Rules of Practice (7 CFR 1.138). 

Respondent Judy Gray specifically admits the jurisdictional alle- 
gations of the complaint, but neither admits nor denies the remain- 
ing allegations of the complaint. Respondent Judy Gray waives the 
right to a hearing and any further procedures in this matter. Re- 
spondent Judy Gray and the complainant consent to the issuance 
of this decision for the purpose of settling this proceeding. 


FINDINGS OF FACT 


1. Judy Gray, hereinafter referred to as the respondent, is an in- 
dividual whose address is 817 High School Drive, Seagoville, Texas 
75179. 

2. Respondent Judy Gray, at all times material herein, was en- 
gaged in business as a dealer within the meaning of section 2 of the 
Act (7 U.S.C. 2132) buying, transporting and selling dogs in com- 
merce. 

3. From August 11, 1981, until June 12, 1984, respondent Judy 
Gray was not licensed in any capacity under the Act. 


CONCLUSIONS 


Inasmuch as the respondent Judy Gray has admitted the juris- 
dictional allegations of the complaint and the respondent Judy 
Gray and the complainant have agreed to the provisions set forth 
in the following Order in disposition of this proceeding against 
Judy Gray, such Order will be issued. 


ORDER 


Respondent Judy Gray, her agents and employees, directly or in- 
directly, through any corporate or other device, shall cease and 
desist from failing to comply with the requirements of the Act and 
the regulations and standards thereunder including, but not limit- 
ed to, the requirements of the Act and the regulations concerning 
the buying, transporting, and selling of animals without a license. 

Respondent Judy Gray is assessed a civil penalty of $1,200 which 
shall be paid by certified checks or money orders made to the order 
of the Treasurer of the United States and which shall be forwarded 
to Gregory Cooper, Office of the General Counsel, United States 
Department of Agriculture, Room 2014, South Building, Washing- 
ton, D.C. 20250. The civil penalty of $1,200 may be paid in 12 
monthly installments of $100 each. The first.such installment must 
be received within 30 days from the date that this Order becomes 
effective and each succeeding installment must be received within 
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30 days of the previous installment. If any installment payment is 
not timely received, the complainant, without any further proce- 
dure or delay, may suspend the dealer license of respondent Judy 
Gray for one year and thereafter until the entire civil penalty has 
been received. Any such suspension shall in no way bar an appro- 
priate civil action for the collection of the unpaid installments. 

The sanctions and penalties contained in this Order shall not 
preclude the institution of any administrative, civil, or criminal 
action against Judy Gray for violations of the Act, or the regula- 
tions or standards thereunder, occurring after the effective date of 
this Order. 

This Decision shall have the same force and effect as a decision 
entered after a full hearing and shall be effective upon service on 
respondent Judy Gray. 


In re: OTAKAR BEROUSEK, a/k/a Otto Berosini. AWA Docket No. 
241. Decided February 13, 1985. 


Civil penalty—Consent. 


Robert A. Ertman, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Animal Welfare Act, as amended. 
A complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service pursuant to the Act and the applicable 
Rules of Practice was served upon respondent. This Decision is en- 
tered pursuant to the consent Decision provision of the Rules of 
Practice (7 CFR 1.138). 

Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations of the complaint, and waives hearing and further proce- 
dure herein. Complainant and respondent consent to the issuance 
of this Order. 


ORDER 


Respondent is assessed a civil penalty of $500. A certified check 
or money order for this amount, payable to the Treasurer of the 
United States shall be sent to: Robert A. Ertman, Attorney, Office 
of the General Counsel, Room 2014-South Building, United States 
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Department of Agriculture, Washington, D.C. 20250, within 30 days 
of the effective date of this order. Further, respondent is ordered to 
cease and desist from violating the Animal Welfare Act, as amend- 
ed, and the regulations and standards issued under the Act. 

This Order shall have the same force and effect as if entered 
after a full hearing and shall be effective upon service upon re- 
spondent. 


In re: MaRuIn U. ZARTMAN d/b/a GILBERTSVILLE SALES STABLES. 
AWA Docket No. 259. Decided February 27, 1985. 


Dismissal of complaint. 

The Judicial Officer affirmed Judge Baker’s order dismissing the complaint, but for 
different reasons than those given by Judge Baker. Complainant sought a $2,000 
civil penalty, a cease and desist order, and a 60-day suspension order for various 
violations of the Animal Welfare Act. Although the issue is not free from doubt, the 
Secretary is authorized to promulgate standards applicable to the cpyerator of an 
auction sale as to the care, treatment, housing feeding, watering, and canitation of 
animals. No clause of a statute should be construed as superfluous. The proven vio- 
lations relating to inadequate lighting, soundness of cages, and size of cages are to 
trivial to warrant a sanction. The allegation as to failure to establish and maintain 
a veterinary care program is dismissed because respondent had such a program, 
even though it was not perfect. Perfection is not required by the regulations. Noth- 
ing in the standards prohibits watering receptacles with chipped edges. A licensee is 
responsible for acts of his employees. Parties are permitted and encouraged to intro- 
duce evidence indicating why the violations involved are serious, but complainant 
introduced no such evidence here. 


Robert A. Ertman, for complainant. 
Dennis L. O'Connell, Gilbertsville, Pennsylvania, for respondent. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Animal Welfare Act, 
as amended (7 U.S.C. § 2131 et seqg.), and the regulations and stand- 
ards issued thereunder (9 CFR § 1.1 et seg.). On December 19, 1984, 
Administrative Law Judge Dorothea A. Baker (ALJ) issued an ini- 
tial decision and order dismissing the complaint. 

On February 19, 1985, complainant, seeking a $2,000 civil penal- 
ty, a cease and desist order, and a 60-day license suspension order, 
appealed to the Judicial Officer, to whom final administrative au- 
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thority has been delegated to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 (7 CFR § 2.35).! 

Based upon a careful consideration of the entire record, I believe 
that the complaint should be dismissed, but for different reasons 
than those expressed by the ALJ. 


FINDINGS OF FACT 


1. Marlin U. Zartman, d/b/a Gilbertsville Sales Stables, is an in- 
dividual whose mailing address is Marlin U. Zartman, 355 Tolegate 
Road, Douglassville, PA 19519. 

2. At all times material herein, respondent was an operator of an 
auction sale under the Animal Welfare Act, as amended, and was 
licensed under the Animal Welfare Act, as amended, as a Class B 
dealer. 

3. At the time respondent’s license No. 23 CE was issued on May 
31, 1972, respondent received a copy of the regulations and stand- 
ards contained in Title 9, Chapter 1, Subchapter A, of the Code of 
Federal Regulations and agreed to comply with said regulations 
and standards. 

4. On February 26, 1983, respondent’s premises were inspected 
and found to be in the following condition: 

A. In an area under respondent’s bleachers where dogs were 
held, no light was installed, and insufficient lighting existed to 
permit proper, routine inspections. This condition was also noted in 
an inspection on December 18, 1982. 

B. Some primary enclosures (cages) were not structurally 
sound and maintained in good repair in that some cages holding 
rabbits had wire ends sticking inside, rusty floors, or missing parts 
of the backs. This condition was also noted in an inspection on De- 
cember 18, 1982, as were similar conditions involving some cages 
holding dogs, cats, and guinea pigs. 

C. One primary enclosure (consisting of two cages combined) 
holding four puppies did not allow sufficient space for the animals 
to make normal postural adjustments. A similar condition was 
noted in an inspection on December 18, 1982, involving two cages 
for rabbits. 


1 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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CONCLUSIONS 


I. Jurisdiction 
At the outset, respondent raises a serious question as to whether 
the Secretary is authorized to promulgate standards applicable to 
the operator of an auction sale as to the care, treatment, housing, 
feeding, watering, and sanitation of animals. Section 12 of the Act 
provides (7 U.S.C. § 2142): 


§ 2142. Humane standards and recordkeeping require- 
ments at auction sales 


The Secretary is authorized to promulgate humane 
standards and recordkeeping requirements governing the 
purchase, handling, or sale of animals, in commerce, by 
dealers, research facilities, and exhibitors at auction sales 
and by the operators of such auction sales. The Secretary 
is also authorized to require the licensing of operators of 
auction sales where any dogs or cats are sold, in com- 
merce, under such conditions as he may prescribe, and 
upon payment of such fee as prescribed by the Secretary 
under section 2153 of this title. 


If § 12 of the Act is read by itself, no serious question is present- 


ed as to the Secretary’s authority. That is, the authority given to 
the Secretary to promulgate humane standards governing the 
“handling” of animals by operators of auction sales would clearly 
authorize the standards at issue here. 

In addition, the Secretary is authorized by § 12 of the Act to li- 
cense the operators of auction sales where dogs or cats are sold 
“under such conditions as he may prescribe.” Dogs and cats are 
sold at respondent’s auction, and the Secretary has prescribed that 
auction operators must comply with the standards for other ani- 
mals subject to the Act, as well as dogs and cats (9 CFR § 2.100(a)). 
That is, one of the conditions the Secretary has prescribed is (9 
CFR § 2.100(a)): 


§ 2.100 Compliance with standards. 


(a) Each dealer, exhibitor, operator of an auction sale, 
and research facility shall comply in all respects with the 
standards set forth in Part 3 of this subchapter setting 
forth the standards for the humane handling, care, treat- 
ment, and transportation of animals. . 


The “standards set forth in Part 3 of this subchapter” are the 


standards that are involved in this case (9 CFR § 3.1 et seg.). Hence, 
pursuant to the authority in § 12 of the Act, the Secretary has pre- 
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scribed broad and exacting standards, applicable to all animals sub- 
ject to the Act, that must be complied with by auction operators. 

The legislative history of the Animal Welfare Act of 1970, which 
added the provisions as to auction operators, states as to § 12 (H.R. 
Rep. No. 91-1651, 91st Cong., 2d Sess. 11 (1970)): 


Section 13.—This section [i.e., § 12 of the Act] would also 
authorize the Secretary to license the operators of auction 
sales, where any dogs or cats are sold and such sales are 
affecting commerce. In addition, the section would extend 
the recordkeeping and standards of humane handling 
under the Act to the purchase, handling, and sale of ani- 
mals, as defined in the bill, rather than only dogs or cats, 
at auction sales by dealers, research facilities, exhibitors 
and by the operators of the auction sales. 


Hence it would appear from the literal language of § 12 and its 
legislative history that § 12 gives the Secretary broad authority to 
impose on auction operators standards of humane handling of all 
animals subject to the Act. 

The ambiguity in this case arises when § 12 of the Act, quoted 
above, is read in conjunction with § 13 of the Act, which does not 
expressly apply to auction operators.? Section 13 provides (7 U.S.C. 
§ 2143(a)): 


§ 2148. Humane standards for animals transported in 
commerce 


(a) Authority of Secretary to promulgate standards 


The Secretary shall promulgate standards to govern the 
humane handling, care, treatment, and transportation of 
animals by dealers, research facilities, and exhibitors. 
Such standards shall include minimum requirements with 
respect to handling, housing, feeding, watering, sanitation, 
ventilation, shelter from extremes of weather and tempera- 
tures, adequate veterinary care, including the appropriate 
use of anesthetic, analgesic or tranquilizing drugs, when 
such use would be proper in the opinion of the attending 
veterinarian of such research facilities, and separation by 
species when the Secretary finds such separation neces- 


2 As noted by complainant, the Department has consistently construed the term 
“dealer” to include “auction operators.” However, to say the least, some ambiguity 
arises from the fact that § 12 of the Act applies, inter alia, to “dealers” and “‘opera- 
tors of such auction sales,’ whereas § 13 applies expressly to “dealers,” but not to 
operators of auction sales. 
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sary for the humane handling, care, or treatment of ani- 
mals. The Secretary shall also promulgate standards to 
govern the transportation in commerce, and the handling, 
care, and treatment in connection therewith, by intermedi- 
ate handlers, air carriers, or other carriers, of animals con- 
signed by any dealer, research facility, exhibitor, operator 
of an auction sale, or other person, or any department, 
agency, or instrumentality of the United States or of any 
State or local government, for transportation in commerce. 
The Secretary shall have authority to promulgate such 
rules and regulations as he determines necessary to assure 
humane treatment of animals in the course of their trans- 
portation in commerce including requirements such as 
those with respect to containers, feed, water, rest, ventila- 
tion, temperature, and handling. (Emphasis added.) 


In §13 of the Act, quoted immediately above, it would appear 
that the word “handling” is used in a manner that does not in- 
clude “care,” “treatment,” “housing,” “feeding,” “watering,” “sani- 
tation,” “ventilation,” ‘veterinary care,” and “shelter from ex- 
tremes of weather and temperatures.” To construe the word “han- 
dling” in §13 of the Act as broad enough to include all of such 
other terms would make the additional terms in § 13 surplusage. 
“No rule of statutory construction has been more definitely stated 
or more often repeated than the cardinal rule that ‘significance 
and effect shall, if possible, be accorded to every word. As early as 
in Bacon’s Abridgment, sect. 2, it was said that “a statute ought, 
upon the whole, to be so construed that, if it can be prevented, no 
clause, sentence, or word shall be superfluous, void, or insignifi- 
cant.””” Ex Parte Public Nat’l Bank of NY, 278 U.S. 101, 104 (1928). 

Nonetheless, this is remedial legislation “to insure that 
animals .. . are provided humane care and treatment” (7 U.S.C. 
§ 2131(1)), and it has been the settled and contemporaneous con- 
struction of the Act by the administrative officials charged with 
the responsibility for achieving the congressional purpose that the 
Secretary has authority to impose on auction operators the stand- 
ards involved in this proceeding. Although the issue is not free 
from doubt, I believe that the Secretary acted within his statutory 
authority. 

II. Respondent’s Violations 
A. Inadequate Lighting 


The Standards provide (9 CFR § 3.2(c)): 


(c) Lighting. Indoor housing facilities for dogs or cats 
shall have ample light, by natural or artificial means, or 





MARLIN U. ZARTMAN d/b/a GILBERTSVILLE SALES STABLES 179 
Volume 44 Number 1 


both, of good quality and well distributed. Such lighting 
shall provide uniformly distributed illumination of suffi- 
cient light intensity to permit routine inspection and 
cleaning during the entire working period. Primary enclo- 
sures shall be so placed as to protect the dogs or cats from 
excessive illumination. 


Complainant’s witnesses testified that in an area under respond- 
ent’s bleachers where dogs were held, no light was installed and 
they were forced to use flashlights to inspect the dogs. There is no 
evidence to the contrary. In fact, respondent conceded that there 
was no light in that area at the time of the inspection. He testified 
(Tr. 160): 


Q. NOW, YOU HEARD THE TESTIMONY THAT THERE 
WAS NO LIGHT IN THE AREA UNDER THE BLEACH- 
ERS AT THE TIME OF THE VISIT BY DOCTOR SANZ. 
IS THAT CORRECT? 


A. THAT’S CORRECT. 


Q. DID YOU SUBSEQUENTLY HAVE A LIGHT IN- 
STALLED IN THAT AREA? 


A. YES. IMMEDIATELY AFTER HER LAST INSPEC- 
TION THERE WAS TWO FEDERAL INSPECTORS 
CAME DOWN TO CHECK IT AND OKAYED IT. 


Accordingly, the undisputed evidence proves that respondent vio- 
lated the lighting standard, as alleged in the complaint. 

Although the ALJ concluded that respondent did not violate the 
lighting standard, her findings show clearly that the lighting stand- 
ard was violated. Specifically, the ALJ found (Initial Decision at 7- 
9): 


15. The evidence in this proceeding is that there were no 
cats held under the bleachers but that there were dogs 
under the bleachers which bleachers were sealed in to 
assure the safety of the dogs. The prior inspector, Dr. 
Moore, advised Respondent to put dogs there. The cages 
used under the bleachers were of a mobile nature. At the 
time of the inspection, none of the investigators asked that 
the mobile cages be moved out and they did inspect the 
area with flashlights. Although at the time of Dr. Sanz’s 
investigation, February 26, 1983, there was no light under 
the bleachers, the Respondent subsequently had a light in- 
stalled in order to satisfy Dr. Sanz’s criticism. At the time 
of the inspections by the government inspectors, they were 
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given free access to go under the bleachers and look at the 
animals and the government inspectors carried flashlights 
with them. The dogs were held there for only a short time. 
The Complaint does not allege and the evidence does not 
indicate that the animals under the bleachers were in any 
way mistreated; the crux of the alleged violation was that 
there was no light. The Regulations and Standards do not 
specifically require a light. It is noted that most human 
beings spend part of a 24 hour period in the dark (when 
they are asleep) and without having any specific require- 
ment for a light, this does not constitute a violation of the 
Regulations and Standards. It is not known whether air- 
lines and railroads are required to have lights in their 
transportation facilities for animals. However, it is noted 
that the Respondent has sought to be fully cooperative 
with the government inspectors, and when this matter was 
brought to his attention, he did install a light. 


16. Dr. Sanz also admitted that she was able to see the 
animals in this area for inspection purposes through use of 
a flashlight. It was established that the animals were in 
mobile cages, but that neither Dr. Sanz or Kenneth 


Swartz, the APHIS Compliance Officer, who accompanied 
her on February 26, 1983, requested auction personnel to 
roll out the cages to get a better look at them. Mr. Swartz 
further admitted that there was nothing wrong wth keep- 
ing dogs in the area under the bleachers so long as light 
was provided. 


17. It was established, through photographic evidence, 
that lighting was subsequently installed in the area in 
question. 


18. Respondent testified, without contradiction, that no 
federal inspector, prior to the visits by Dr. Sanz in Decem- 
ber, 1982 and February 1983, had ever told him that he 
had to install lights under the bleachers. That fact is also 
reflected by the earlier APHIS inspection sheets relating 
to Respondent’s facility. No violation of 9 CFR 3.2 has 
been shown. 


Although as noted by the ALJ, the regulations and standards “do 
not specifically require a light,” they specifically require “ample 
light, by natural or artificial means, or both, of good quality and 
well distributed,” which “shall provide uniformly distributed illu- 
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mination of sufficient light intensity to permit routine inspection 
and cleaning” (9 CFR § 3.2(c)). That standard was clearly violated. 

However, the record indicates that this was not a serious viola- 
tion. There is no indication that the requirement for adequate 
lighting is to prevent the animals from experiencing fear or stress, 
but, rather, to permit adequate inspection and cleaning. Moreover, 
the violation was not regarded as of sufficient importance to war- 
rant mentioning by a number of Department inspectors. 

B. Soundness of Primary Enclosures (Cages) 

The Standards provide as to primary enclosures (cages) (9 CFR 

§ 3.4, .28, .53): 
§ 3.4 Primary enclosures. 


All primary enclosures for dogs and cats shall conform 
to the following requirements: 


(a) General—(1) Requirements for primary enclosures for 
dogs and cats. (i) Primary enclosures shall be structurally 
sound and maintained in good repair to protect the dogs 
and cats from injury, to contain them, and to keep preda- 
tors out. 


* * * 


§ 3.28 Primary enclosures. 


All primary enclosures for guinea pigs and hamsters 
shall conform to the following requirements: 


(a) General. (1) Primary enclosures shall be structurally 
sound and maintained in good repair to protect the guinea 
pigs and hamsters from injury. 


* * * * 


§ 3.53 Primary enclosures. 


All primary enclosures for rabbits shall conform to the 
following requirements: 


(a) General. (1) Primary enclosures shall be structurally 
sound and maintained in good repair to protect the rabbits 
from injury, to contain them, and to keep predators out. 


The undisputed evidence shows that on December 18, 1982, and 
February 26, 1983, some of respondent’s cages had wire ends stick- 
ing inside, rusty floors, or missing parts of the backs. There is no 
evidence that any animals were injured as a result of this deficien- 
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cy, but there was a slight possibility (but not a real likelihood) of 
injury. 

The undisputed evidence also shows that respondent was at- 
tempting in good faith to maintain the structural soundness of his 
cages, that some persons had broken into some of the cages in 
order to remove animals, that he was in the process of repairing 
the cages, and, in fact, had sufficient sound cages by the time of 
the second inspection that all of the animals subject to the Act 
could have been housed in sound cages. Respondent had instructed 
his employee to place the animals involved here in sound cages, 
but due to employee error, some of the animals subject to the Act 
were placed in unsound cages. That employee was subsequently re- 
moved from his position. 

Considering all of the evidence in this case, including photo- 
graphic evidence, the violations of this standard were trifling in 
nature. 

C. Size of Primary Enclosures (Cages) 


The Standards provide (9 CFR § 3.4(b), .53(b)): 


(b) Space requirements—(1) Dogs and cats. Primary enclo- 
sures shall be constructed and maintained so as to provide 
sufficient space to allow each dog and cat to turn about 
freely and to easily stand, sit and lie in a comfortable 
normal position. 


* * * * * * * 


(b) Space requirements. Primary enclosures shall be con- 
structed and maintained so as to provide sufficient space 
for the animal [i.e, rabbit] to make normal postural ad- 
justments with adequate freedom of movement. 


The evidence shows that on December 18, 1982, two cages for 
rabbits did not permit the rabbits to make normal postural adjust- 
ments with adequate freedom of movement, and on February 26, 
1983, one enclosure (consisting of two cages combined) holding four 
puppies was not quite large enough to permit the animals to make 
normal postural adjustments. 

The evidence, including photographs of the enclosure holding the 
four puppies, indicates that the enclosures did not quite meet the 
space requirements, but that the space was adequate to prevent 
any serious inconvenience or stress to the animals. 

D. Veterinary Care 

The Standards provide (9 CFR § 3.10): 


§3.10 Veterinary care. 
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(a) Programs of disease control and prevention, euthana- 
sia, and adequate veterinary care shall be established and 
maintained under the supervision and assistance of a 
doctor of veterinary medicine. 


The evidence shows that respondent established and maintained 
a program of disease control and prevention under the supervision 
and assistance of a doctor of veterinary medicine. Dr. John Patt, a 
veterinarian licensed by the State of Pennsylvania, attends every 
sale at respondent’s auction. No animals are held overnight at re- 
spondent’s auction, which is held every Saturday beginning at 7:00 
p.m. Most animals arrive Saturday afternoon after 3:00 p.m., al- 
though some animals arrive Saturday morning. Dr. Patt arrives at 
about 4 o’clock or 4:30 p.m. every Saturday and checks each animal 
for any symptoms of sickness. If an animal has any symptoms of 
sickness, he tags the cage so that the animal will not be sold, and 
the animal is returned to the owner. 

Complainant contends that respondent violated the veterinary 
care standard because several sick cats were accepted for sale by 
respondent’s employee on February 26, 1983, and several sick dogs 
and cats were accepted for sale on December 18, 1982. There is no 
contention by complainant that Dr. Patt would not have detected 
such animals during his routine examination prior to sale, but 
complainant contends that respondent’s employee should not have 
accepted the animals in the first place. 

Respondent had instructed his employee not to accept any sick 
animals and, after learining that this employee had accepted sever- 
al sick animals, respondent removed him from that position. 

Complainant apparently believes that the program of disease 
control and prevention established and maintained by an auction 
operator must be perfect, at least insofar as preventing the receipt 
of any animal which could be diagnosed by a layman as sick. How- 
ever, the standard is not drafted in terms of perfection. No require- 
ment of excellence or perfection is expressed in the standard. As- 
suming that the rule of reason can be read into the standard, it is 
not unreasonable for an employee occasionally to miss a few ani- 
mals that should have been rejected, particularly where a veteri- 
narian later checks each animal to insure that no sick animal will 
be sold. 

If complainant wants to require perfection in the exclusion of 
animals that could be determined to be sick by a layman, com- 
plainant will have to rewrite the standard to impose such a re- 
quirement. As long as the regulation merely requires that a pro- - 
gram of disease control and prevention be established and main- 
tained under the supervision and assistance of a doctor of veteri- 
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nary medicine, where, as here, such a program is established in 
good faith, no violation will be established merely by proof that an 
employee inadvertently received a few sick animals (which presum- 
ably would have been detected by the veterinarian). 

Even if the regulation were rewritten, as referred to above, the 
violations in this case would have been regarded as trivial. 


E. Chipped Edges on Water Receptacles 
The Standards provide (9 CFR § 3.6): 


§3.6 Watering. 


If potable water is not accessible to the dogs and cats at 
all times, potable liquids shall be offered to such animals 
at least twice daily for periods of not less than 1 hour, 
except as might otherwise be required to provide adequate 
veterinary care. Watering receptacles shall be kept clean 
and shall be sanitized at least once every 2 weeks. 


Complainant contends that this standard was violated, or, in the al- 
ternative, that the standards relating to facilities (9 CFR § 3.1) or 
primary enclosures (9 CFR § 3.4) were violated, because on Febru- 
ary 26, 1983, several watering receptacles for dogs and cats had 
sharp, chipped edges. 

However, there is nothing in 9 CFR § 3.1, .4, or .6 that expressly, 
or by implication, prohibits watering receptacles with chipped 
edges. Perhaps the standards should be amended to impose such a 
requirement. But in view of the detailed and extensive nature of 
the standards that have been promulgated, additional require- 
ments cannot be added by implication. 

Here, again, even if the standards were rewritten, as referred to 
above, the violations in this case would have been regarded as trivi- 
al. 


III. No Sanction Should Be Imposed 
The Act provides for license suspension or revocation, cease and 


desist orders, and civil penalties for violations of the regulations or 
standards. Specifically, the Act provides (7 U.S.C. § 2149): 


§ 2149. Violations by licensees 


(a) Temporary license suspension; notice and hearing; revo- 
cation 


If the Secretary has reason to believe that any person li- 
censed as a dealer, exhibitor, or operator of an auction sale 
subject to section 2142 of this title, has violated or is vio- 
lating any provision of this chapter, or any of the rules or 
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regulations or standards promulgated by the Secretary 
hereunder, he may suspend such person’s license tempo- 
rarily, but not to exceed 21 days, and after notice and op- 
portunity for hearing, may suspend for such additional 
period as he may specify, or revoke such license, if such 
violation is determined to have occurred. 


(b) Civil penalties for violation of any section, etc.; 
separate offenses; notice and hearing; appeal; con- 
siderations in assessing penalty; compromise of 
penalty; civil action by Attorney General for fail- 
ure to pay penalty; district court jurisdiction; fail- 
ure to obey cease and desist order 


Any dealer, exhibitor, research facility, intermediate 
handler, carrier, or operator of an auction sale subject to 
section 2142 of this title, that violates any provision of this 
chapter, or any rule, regulation, or standard promulgated 
by the Secretary thereunder, may be assessed a civil penal- 
ty by the Secretary of not more than $1,000 for each such 
violation, and the Secretary may also make an order that 
such person shall cease and desist from continuing such 
violation. Each violation and each day during which a vio- 
lation continues shall be a separate offense. No penalty 
shall be assessed or cease and desist order issued unless 
such person is given notice and opportunity for a hearing 
with respect to the alleged violation, and the order of the 
Secretary assessing a penalty and making a cease and 
desist order shall be final and conclusive unless the affect- 
ed person files an appeal from the Secretary’s order with 
the appropriate United States Court of Appeals. The Secre- 
tary shall give due consideration to the appropriateness of 
the penalty with respect to the size of the business of the 
person involved, the gravity of the violation, the person's 
good faith, and the history of previous violations. (Empha- 
sis added.) 


Complainant instituted a formal complaint against respondent 
because the violations detected on December 18, 1982, were not 
eliminated by February 26, 1983.% 

However, the violations detected on both dates were of a trivial 
nature, not posing any serious threat to the well-being of the ani- 


8 In determining whether violations occurred and what sanctions should be im- 
posed for violations, the licensee is responsible for the acts of his employees. Jn re 
Esposito, 38 Agric. Dec. 613, 621 (1979). 
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mals. Respondent has been in the animal auction business for 
about 32 years, and, except for the trivial violations involved here, 
respondent had a long, unblemished record of compliance with fed- 
eral and state requirements applicable to his animal auction. There 
is nothing in this record that indicates the need for any type of dis- 
ciplinary order as to respondent for the trivial violations found 
here. 

Parties involved in disciplinary proceedings before this Depart- 
ment are not only permitted, but encouraged, to introduce evidence 
indicating why the violations involved in a particular proceeding 
are serious, and the type of disciplinary order that is warranted in 
the particular proceeding. Complainant introduced no such evi- 
dence. In addition, the testimony and photographs in this case fail 
to reveal any serious violations warranting the imposition of a 
sanction. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed with prejudice. 


In re: JAMES and JULIA STUEKERJUERGEN, d/b/a CORNER VIEW 
KENNELS. AWA Docket No. 265. Decided February 27, 1985. 


Appropriateness of sanctions imposed for violations—Sanctions increased in se- 
verity—License suspension—Civil penalty. 

The Judicial Officer reversed Judge Baker’s order assessing a $2,000 penalty and 
suspending respondent’s license for 15 days for violating the minimum age require- 
ment as to shipping puppies, and increased the sanction to a $7,000 civil penalty 
and a 35-day suspension. Violation of the minimum age requirement is a serious vio- 
lation of the Animal Welfare Act. The fact that this is the first adjudicated com- 


* In re Peterman, 42 Agric. Dec. ___ (Dec. 12, 1983), appeal docketed, No. 84-1053 
(10th Cir. Jan. 13, 1984); In re Hatcher, 41 Agric. Dec. 662, 669 n.3 (1982); In re Row- 
land, 40 Agric. Dec. 1934, 1950 n.9 (1981), aff'd, No. 82-3015 (6th Cir. July 18, 1983); 
In re King Meat Co., 40 Agric. Dec. 1910, 1919 (1981) (order denying reopening), 
aff'd, No. CV 81-6485 (C.D. Cal. Oct. 20, 1982), appeal docketed, No. 82-6029 (9th Cir. 
Nov. 12, 1982); In re Baltimore Tomato Co., 39 Agric. Dec. 412, 416 (1980); In re Espo- 
sito, 38 Agric. Dec. 613, 656-63 (1979); In re National Meat Packers, Inc., 38 Agric. 
Dec. 169, 177 n.6 (1978); In re Loretz, 36 Agric. Dec. 1087, 1096 (1977); In re Christ, 35 
Agric. Dec. 195, 203 n.8 (1976); In re Overland Stockyards, Inc., 34 Agric. Dec. 1808, 
1854-55 (1975); In re Speight, 33 Agric. Dec. 280, 310-13 (1974); In re Miller, 33 Agric. 
Dec. 53, 80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974); In re Professional 
Commodity Serv., Inc., 32 Agric. Dec. 585, 586-91 (remand order), second remand 
order, 32 Agric. Dec. 592 (1978), final decision, 33 Agric. Dec. 14 (1974); In re An- 
drews, 32 Agric. Dec. 553, 579 (1973); In re Sy B. Gaiber & Co., 31 Agric. Dec. 474, 
505 n.20, reconsideration denied, 31 Agric. Dec. 848, 847-50 (1972); In re American 
Fruit Purveyors, Inc., 30 Agric. Dec. 1542, 1596 n.39 (1971). 
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plaint filed under this particular section of the Act does not lead to a reduced sanc- 
tion. The administrative recommendation to impose a sanction more severe than im- 
posed here seems more Draconian than “severe.” 


Gary Shockley, for complainant. 
M. M. Phelan, Ft. Madison, Iowa, for respondent. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Animal Welfare Act, 
as amended (7 U.S.C. § 2131 et seq.), and the regulations and stand- 
ards issued thereunder (9 CFR § 1.1 et seg.). On December 19, 1984, 
Administrative Law Judge Dorothea A. Baker (ALJ) issued an ini- 
tial Decision and Order directing respondents to cease and desist 
from violating the Act and regulations, assessing a civil penalty of 
$2,000, and suspending respondents’ license for 15 days. 

On January 22, 1985, complainant, seeking a $7,500 civil penalty 
and a 60-day license suspension order, appealed to the Judicial Of- 
ficer, to whom final administrative authority has been delegated to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 
CFR § 2.35).! The case was referred to the Judicial Officer for deci- 
sion on February 26, 1985. 

Respondents concede that during the period October 12, 1982, 
through December 21, 1982, on 10 occasions they shipped a total of 
75 dogs under 8 weeks of age, in violation of the regulations, which 
provide (9 CFR § 2.130): 


§ 2.130 Minimum age requirements. 


No dog or cat shall be delivered by any person to any 
carrier or intermediate handler for transportation, in com- 
merce, except to a registered research facility, unless such 
dog or cat is at least eight (8) weeks of age and has been 
weaned. 


The only issue on appeal relates to the appropriate sanction to be 
imposed for these violations. The Act provides for license suspen- 
sion or revocation, cease and desist orders, and civil penalties for 


1 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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violations of the regulations or standards. Specifically, the Act pro- 
vides (7 U.S.C. § 2149): 


§ 2149. Violations by licensees 


(a) Temporary license suspension; notice and hearing; revo- 
cation 


If the Secretary has reason to believe that any person li- 
censed as a dealer, exhibitor, or operator of an auction sale 
subject to section 2142 of this title, has violated or is vio- 
lating any provision of this chapter, or any of the rules or 
regulations or standards promulgated by the Secretary 
hereunder, he may suspend such person’s license tempo- 
rarily, but not to exceed 21 days, and after notice and op- 
portunity for hearing, may suspend for such additional 
period as he may specify, or revoke such license, if such 
vivlation is determined to have occurred. 


(b) Civil penalties for violation of any section, etc.; separate 
offenses; notice and hearing; appeal; considerations in as- 
sessing penalty; compromise of penalty; civil action by At- 
torney General for failure to pay penalty; district court ju- 


risdiction; failure to obey cease and desist order 


Any dealer, exhibitor, research facility, intermediate 
handler, carrier, or operator of an auction sale subject to 
section 2142 of this title, that violates any provision of this 
chapter, or any rule, regulation, or standard promulgated 
by the Secretary thereunder, may be assessed a civil penal- 
ty by the Secretary of not more than $1,000 for each such 
violation, and the Secretary may also make an order that 
such person shall cease and desist from continuing such 
violation. Each violation and each day during which a vio- 
lation continues shall be a separate offense. No penalty 
shall be assessed or cease and desist order issued unless 
such person is given notice and opportunity for a hearing 
with respect to the alleged violation, and the order of the 
Secretary assessing a penalty and making a cease and 
desist order shall be final and conclusive unless the affect- 
ed person files an appeal from the Secretary’s order with 
the appropriate United States Court of Appeals. The Secre- 
tary shall give due consideration to the appropriateness of 
the penalty with respect to the size of the business of the 
person involved, the gravity of the violation, the person’s 
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good faith, and the history of previous violations. (Empha- 
sis added.) 


Respondents are one of the largest dog brokers in the State of 
Iowa. They reported gross income from the sale of animals of 
$432,723.26 for their 1982 business year. (However, respondents had 
a net loss of about $30,000 in 1982.) 

Violation of the minimum age requirement is a serious violation 
of the Act. The 8-week minimum age requirement is based on “sci- 
entific data . . . [that] indicates that a puppy’s familiarity with 
the environment and association with man occurs between five and 
eight weeks of age and that this conditioning to the normal envi- 
ronment determines the animal’s ability to function in its adult en- 
vironment.” 42 Fed. Reg. 31,022, 31,023-24 (1977). Thus the mini- 
mum age requirement is based on a finding by the Secretary that 
shipment of dogs under 8 weeks of age adversely affects ‘“‘the ani- 
mal’s ability to function in its adult environment,” and is, there- 
fore, inhumane. (The Secretary found that “major producers of 
puppies already observe the eight week minimum age requirement 
within their industry” and that “many States have regulations 
which prohibit dogs and cats less than eight weeks of age from en- 
tering their States” (id. at 31,024)). 

Respondents’ violations are also serious and flagrant in view of 
the large number of puppies (75) shipped on 10 different occasions 
during a 2-month period in violation of the regulation. 

The ALJ found that there “has been discrepancy by the compli- 
ance officers in various sections of the country as to the interpreta- 
tion of how the age of puppies is computed, and when a puppy can 
be shipped to meet the eight week old requirement” (Finding 19, 
Initial Decision at 8). This finding is based on the testimony of re- 
spondent Julia Stuekerjuergen that “other dealers” had told her 
that their compliance officers counted the day of birth as the first 
day in determining a puppy’s age or counted the time of receipt by 
the retail pet shop, after shipment by the dealer, as the 56th day 
(Tr. 245-46). It was clear from her testimony, however, that her 
compliance officer never misled her about how a dog’s age should 
be calculated (Tr. 246-47, 255). Even if respondents were given the 
benefit of both of these misinterpretations, it would only add 2 
days to the age of the dogs (Tr. 256-57), and would leave 63 (Tr. 
257) or 70 violations (Appendix A to Complainant’s Original Brief).? 


2 Four of the dogs involved here were 42 days old, 3 were 44 days old, 2 were 45 
days old, 1 was 47 days old, 7 were 48 days old, 15 were 49 days old, 10 were 50 days 
old, 7 were 51 days old, 14 were 52 days old, 7 were 53 days old, and 5 were 54 days 
old. 
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The ALJ found that “[t]here is no regulation under the Animal 
Welfare Act that requires a Class B dealer to obtain the whelp date 
of the puppies in writing prior to the shipping of those puppies” 
(Finding 21, Initial Decision at 9). However, 9 CFR § 2.75(a)(1XivXc) 
requires dealers to keep records showing date of birth, if known, 
and 9 CFR § 2.79 requires health certificates prior to shipment. As 
Earl Stuekerjuergen acknowledged, these certificates certify that 
the dogs to be shipped are 8 weeks of age (Tr. 294-95). Finally, the 
requirements of 9 CFR § 2.130 are clear. If respondents choose to 
act before they have information necessary to be sure they are not 
violating the law, they voluntarily assume the risk that the dogs 
may not be 8 weeks of age. Such “careless disregard of these simple 
requirements” is not a mitigating factor. See In re Stuekerjuergen, 
36 Agric. Dec. 964, 969 (1977). 

The ALJ states (Initial Decision at 9-10): 


24. There are mitigating circumstances in this case that 
have been considered, i.e.: 


A. That Corner View Kennels has done business 
with Johnny J. Wood, d.b.a PJ’s Pet Farm for ap- 
proximately four years. 


B. That seventy-one of the seventy-five dogs in- 
volved in the violations above referred to, were 
purchased from Johnny J. Wood, d.b.a PJ’s Pet 
Farm. 


C. That Johnny J. Wood, d.b.a PJ’s Pet Farm, is a 
licensed Class B dealer under the Animal Welfare 
Act. A Complaint filed July 11, 1984, AWA Docket 
No. 294, charged said Johnny J. Wood with viola- 
tions of the Animal Welfare Act [relating to ani- 
mals not involved in this case]. 


D. That the Respondents have purchased a consid- 
erable number of puppies from Johnny J. Wood, 
d/b/a PJ’s Pet Farm, over the period of approxi- 
mately four years. 


E. That due to the long-standing relationship be- 
tween these Respondents and Johnny J. Wood, 
there has developed a mutual trust whereby the 
Respondents herein did not question Johnny J. 
Wood with regard to the whelp dates of the seven- 
ty-one puppies purchased from him, and assumed 
that any puppies that were delivered to their 
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place of business by said Johnny J. Wood, were, of 
necessity, eight weeks of age, for the reason that 
Johnny J. Wood, being a Class B licensed holder, 
would be bound by the same rules governing the 
shipping age of puppies that bound the Respond- 
ents herein. 


However, the ALJ ignores two crucial points. First, 9 CFR § 2.130 
only prohibits delivery of a dog or cat under 8 weeks of age by any 
person “to any carrier or intermediate handler for transportation, 
in commerce.” Mr. Wood testified that he personally transported 
dogs to Corner View Kennels, or one of his employees transported 
them, or one of respondents’ employees transported them (Tr. 279). 
In delivering dogs to Corner View Kennels, Mr. Wood did not deliv- 
er them to a “carrier or intermediate handler.” Licensed dealers, 
such as respondents and Mr. Wood, are expressly excluded from 
the definition of an intermediate handler set out at 7 U.S.C. 
§ 2132(i) and 9 CFR § 1.1(bb). Accordingly, respondents had no basis 
for assuming that dogs delivered to them by Mr. Wood were 8 
weeks old since the regulation, 9 CFR § 2.130, did not apply to the 
transfer of dogs from Mr. Wood to respondents. 


Second, the ALJ’s reliance on this “mitigating” factor ignores 
the settled principle that the legal duties imposed by the Animal 
Welfare Act are personal and nondelegable. See Jn re Esposito, 38 
Agric. Dec. 613, 621 (1979). 

The ALJ states (Initial Decision at 8): 


20. Any sanction imposed is going to be a deterrent to 
other Class B dealers for the reason that this is the first 
adjudicated complaint filed under this particular section of 
the Animal Welfare Act and other dealers are watching it 
and are very aware and concerned about it. 


However, this fact would not lead to a reduced sanction but, 
rather, illustrates the need for a sanction that will serve as an ef- 
fective deterrent to future violations not only by respondents, but 
by other dealers. 

It is the policy of this Department to impose severe sanctions for 
serious violations of any of the regulatory programs administered 
by the Department to serve as an effective deterrent not only to 
the respondents but also to other potential violators. This policy 
has been followed in all of the Department’s disciplinary proceed- 
ings in recent years. 

The basis for the Department’s sanction policy is set forth at 
great length in numerous decisions, e.g., In re Worsley, 33 Agric. 





ANIMAL WELFARE ACT 
Volume 44 Number 1 


Dec. 1547, 1556-71 (1974), set forth in the Appendix to this deci- 
sion.* The Department’s sanction policy is also discussed at length 
in In re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 

In addition, the Secretary is directed by 7 U.S.C. § 2149(b) to con- 
sider prior violations in determining a proper sanction. Respond- 
ents were found to have violated the Act and standards on a prior 
occasion, relating to other matters, and their license was suspended 
for 12 days. In re Stuekerjuergen, 36 Agric. Dec. 964, 970 (1977). A 
second adjudicated violation merits a more severe sanction than a 
first offense. 7 U.S.C. § 2149(b); In re Radzilowski, 35 Agric. Dec. 
1718, 1720-21 (1976); In re Christ, 35 Agric. Dec. 195, 201-02 (1976). 

Although great weight is given to the recommendations by ad- 
ministrative officials as to the sanction (Appendix at 20a-21a), the 
administrative recommendation here appears to be more Draconi- 
an than “severe”. Considering all of the circumstances in this case, 
the following order should be issued. 


ORDER 


Respondents, their agents, employees, successors, and assigns, 
acting directly or indirectly, or through any corporation, partner- 
ship, trust, or other device whatsoever, shall ceases and desist from 
shipping dogs in violation of 9 CFR § 2.130 and shall cease and 


3 The Department’s severe sanction policy did not originate with Worsley, but, 
rather, was mentioned briefly in the first decision issued by the present Judicial Of- 
ficer, In re Henner, 30 Agric. Dec. 1151, 1263-64 (1971), and was further developed in 
numerous other decisions before it was finalized in In re Miller, 33 Agric. Dec. 53, 
64-80 (1974), aff'd per curiam, 498 F.2d 1088 (5th Cir. 1974). 


* Severe sanctions issued pursuant to this policy were sustained, e.g., in In re Col- 
lier, 38 Agric. Dec. 957, 971-72 (1979), aff'd, 624 F.2d 190 (9th Cir. 1980); In re Gold 
Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1362-63 (1978), aff'd, No. 78-3134 
(D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (8d Cir. 1980); In re Muehlenthaler, 
87 Agric. Dec. 313, 330-32, 337-52, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In re 
Mid-States Livestock, Inc., 37 Agric. Dec. 547, 549-51 (1977), aff'd sub nom. Van Wyk 
v. Bergland, 570 F.2d 701 (8th Cir. 1978) In re Cordele Livestock Co., 36 Agric. Dec. 
1114, 1133-34 (1977), aff'd per curiam, 575 F.2d 879 (5th Cir. 1978); In re Livestock 
Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 (5th 
Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31-32 
(1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re 
Maine Potato Growers, Inc., 34 Agric. Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 518 
(1st Cir. 1976); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd, 
549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Southwest Produce, 
Inc., 34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re 
J. Acevedo & Sons, 34 Agric. Dec. 120, 138, 145-60, aff'd per curiam, 524 F.2d 977 
(5th Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974), aff'd, 
524 F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 
539-50 (1974), aff'd per curiam, 510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. 
Dec. 53, 64-80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 
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desist from violating any and all other provisions of the Animal 
Welfare Act, 7 U.S.C. §§ 2131-56 (1982), and the regulations and 
standards issued under the Act. 9 CFR §§1.1-3.142 (1984). 
I11Respondents are hereby assessed a civil penalty of $7,000, which 
shall be paid within 30 days after service of this order by certified 
check or money order payable to the Treasurer of the United 
States and forwarded to counsel for complainant, Gary C. Shockley, 
Esq., at the following address: Office of the General Counsel, 
United States Department of Agriculture, Room 2014-South Build- 
ing, Washington, D.C. 20250. 

Respondents’ license as a dealer under the Animal Welfare Act 
is hereby suspended for a period of 35 days. 

The cease and desist provisions of this Order shall become effec- 
tive on the day after service of this Order. The suspension provi- 
sions shall become effective on the 30th day after service of this 
Order. 


APPENDIX 


Excerpt from Jn re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 
[Excerpt omitted.—Ed.] 
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In re: Bos SmrtH A.Q. Docket No. 85. Decided January 8, 1985. 


Brucellosis—Civil penalty—Consent. 


Joseph Penbroke, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Bob Smith, respondent violated the 
Act and regulations promulgated thereunder (9 CFR § 78.1 et seq.) 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegation in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this pro- 
ceedng contain findings and conclusions with respect to all materi- 
al issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDING OF FACT 


1. Bob Smith, respondent, is an individual whose mailing address 
is West Plains, Missouri, 65775. 

2. On or about September 6, 1984, respondent moved two brucel- 
losis exposed bulls from West Plains, Missouri to East St. Louis, II- 
linois. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of the proceeding, such Order will be issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Joseph P. Pembroke, Office of the General Counsel, 
Room 2422-South Building, United States Department of Agricul- 
ture, Washington, D.C. 20250, within thirty (80) days from the ef- 
fective date of this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon respondent. 


In re: SALVATORE VILLARI and VILLARI TRUCKING CoMPANY d/b/a S 
& J Vitiari Livestock Company. A.Q. Docket No. 118. Decided 
January 8, 1985. 


Mark Dopp, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
ORDER DISMISSING COMPLAINT 


For good cause shown, Complainant’s motion to dismiss the com- 
plaint on the grounds that prosecution is no longer warranted to 
effectuate the purposes of the program is granted. 


In re: ASC Arr Carco Services, Inc. A.Q. Docket No. 22. Decided 
January 10, 1985. 


Overseas exportation of horses—Civil penalty—Consent. 


Sally Lorang, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION ; 


This proceeding was instituted under the Acts of August 30, 
1890, as amended (1890 Act) and February 2, 1903, as amended, 





ANIMAL QUARANTINE AND RELATED LAWS 
Volume 44 Number 1 


(1903 Act) (21 U.S.C. §§ 104, 105, 111, 120 and 122) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that ASC Air Cargo Services, Inc., respondent, 
violated the Acts and regulations promulgated thereunder (9 CFR 
§ 91.1 et seg.). The parties have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 


Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. ASC Air Cargo Services, Inc., respondent, is a corporation or- 
ganized and incorporated in the state of New York, with corporate 
headquarters located at 175-01 Rockaway Boulevard, Jamaica, 
New York 11434. 

2. On or about June 10, 1983, the respondent moved or caused to 
be moved from Dallas, Texas, through Atlanta, Georgia, to a port 
of embarkation at Jamaica, New York, four horses. 

3. On or about June 11, 1983, the respondent exported or offered 
for exportation from J. F. Kennedy International Airport, Jamaica, 
New York, to Milan, Italy, four horses. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding with respect to respondent ASCS Air 
Cargo Services, Inc., such Order and Decision will be issued. 
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ORDER 


The respondent is assessed a civil penalty of four hundred and 
fifty dollars ($450). The respondent shall send a certified check or 
money Order for $450, payable to the “Treasurer of the United 
States,” to Sally M. Lorang, Office of the General Counsel, Room 
2422-South Building, United States Department of Agriculture, 
Washington, D. C., 20250, within thirty (80) days from the effective 
date of this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 


In re: Dett HALL and StEvEN W. ULLom, D.V.M. A.Q. Docket No. 
24. Decided January 11, 1985. 


Interstate transportation of cattle—Civil penalty—Consent. 


Kris Ikejiri, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AS TO DELL HALL 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. § 111, § 120 and § 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that the respondents violated the Act 
and regulations promulgated thereunder (9 CFR § 78.1 et seg.) Re- 
spondent Dell Hall and the complainant have agreed that this pro- 
ceeding should be terminated by entry of the Consent Decision set 
forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent Dell Hall admits specifically 
that the Secretary of the United States Department of Agriculture 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations in the complaint, admits to the Finding of 
Facts set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 
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2. Respondent Dell Hall also stipulates and agrees that United 
States Department of Agriculture is the “prevailing party” in this 
proceeding and waives any action against the United States De- 
partment of Agriculture under the Equal Access to Justice Act of 
1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred by 
the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Dell Hall, respondent, is an individual whose mailing address 
is Route 7, Hulbert, Oklahoma 74141. 

2. On or about April 21, 1983, respondent Dell Hall moved inter- 
state from Hulbert, Oklahoma to Cody, Wyoming, 10 cattle. 


CONCLUSIONS 


Respondent Dell Hall having admitted the jurisdictional facts 
and having agreed to the provisions set forth in the following 
Order in disposition of this proceeding, such Order and Decision 
will be issued. 


ORDER 


Respondent Dell Hall is assessed a civil penalty of six hundred 
dollars ($600) which shall be payable to the “Treasurer of the 
United States” by certified check or money order, and shall be for- 
warded to Kris H. Ikejiri, Office of the General Counsel, Room 2422 
So. Bldg., United States Department of Agriculture, Washington, 
D. C. 20250, within thirty (30) days from the effective date of this 
Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 
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In re: ANTONIO Sitva, CarRLos Sitva, and Oxinpa Sitva, d/b/a 
Rocky Hiii Farm. A.Q. Docket No. 121. Decided January 11, 
1985. 


Fed garbage to swine—stored garbage in uncovered containers not leakproof— 
Civil penalty—Consent. 


Kris Ikejiri, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION AS TO CARLOS SILVA 


This proceeding was instituted under the Swine Health Protec- 
tion Act, as amended (Act) (7 U.S.C. § 3801 et seg.) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Antonio Silva, Carlos Silva, and Olinda 
Silva, d/b/a, Rocky Hill Farm, violated the Act and regulations 
promulgated thereunder (9 CFR § 166.1 et seg.). Respondent Carlos 
Silva and the complainant have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent Carlos Silva admits specifi- 
cally that the Secretary of the United States Department of Agri- 
culture has jurisdiction in this matter, neither admits nor denies 
the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reason or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent Carlos Silva also stipulates and agrees that 
United States Department of Agriculture is the “prevailing party” 
in this proceeding and waives any action against the United States 
Department of Agriculture under the Equal Access of Justice Act 
of 1980 (5 U.S.C. § 504 et seq.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 

3. Complainant agrees to drop all charges against Antonio 
Silva and Olinda Silva that were alleged in complaint for this pro- 
ceeding. 
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FINDINGS OF FACT 


1. Carlos Silva, respondent, doing business as, Rocky Hill Farm, 
is an individual whose mailing address is 242 Orms St., Providence, 
Rhode Island 02908. 

2. On or about January 25, 1984, the respondent fed garbage to 
swine. 

3. On or about January 25, 1984, the respondent permitted un- 
treated garbage to be stored in containers that were not covered 
and leakproof. 

4. On or about January 25, 1984, the respondent allowed untreat- 
ed garbage into the swine feeding area. 


CONCLUSIONS 


Respondent Carlos Silva having admitted the jurisdictional facts 
and having agreed to the provisions set forth in the following 
Order in disposition of this proceeding, such Order and Decision 
will be issued. 


ORDER 


Respondent Carlos Silva is assessed a civil penalty of one thou- 
sand fifty dollars ($1,050.00) which shall be payable to the “Treas- 
ury of the United States” by certified check or money order, and 
which shall be forwarded to Kris H. Ikejiri, Office of the General 
Counsel, Room 2422-South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within (80) days from the ef- 
fective date of this Order. 

This Order shall become effective on the day this Order is served 
upon the respondent. 


In re: THomas W. Horner, Jr. A.Q. Docket No. 20. Decided Janu- 
ary 22, 1985 


Interstate transportation of cattle—Brucellosis—Civil penalty—Default judgment. 

The Judicial Officer ruled on questions certified by Judge Weber that the complaint 
alleges enough facts to support a default judgment. The allegation that cows were 
moved interstate without being accompanied by the “required” certificate and 
permit alleges, by implication, that cows were over 24 months of age. Separate $500 
civil penalties can be assessed for failing to have (i) an inspection certificate, and (ii) 
a permit for entry. 
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Thomas Bundy, for complainant. 
Respondent, pro se. 
William J Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
RULING ON CERTIFIED QUESTIONS 


This is an administrative proceeding for the assessment of civil 
penalties for violating the regulations governing the interstate 
movement of cattle (9 CFR § 78.1 et seq.). 

Judge Weber certified to the Judicial Officer the question as to 
whether the complaint is legally valid, and, if not, whether it could 
be supplemented by a motion for a default decision. 

If the complaint were not legally sufficient, it could not be sup- 
plemented, for the purposes of a default decision, by a motion recit- 
ing additional facts. However, the fact in question, as to whether 
the two cows are “both over 24 months of age,” is adequately al- 
leged in the complaint, by implication. The complaint alleges: 

II 


On or about June 10, 1983, the respondent moved two (2) 
cows interstate from Trenton, Tennessee, to Rector, Ar- 
kansas, in violation of section 78.9(c)\(3) of the regulations, 
in that the cows, which were moved interstate from a 
Class B state other than for immediate slaughter or to a 
quarantined feedlot, were moved interstate unaccompanied 
by a certificate, as required. 

Ill 


On or about June 10, 1983, the respondent moved two (2) 
cows interstate from Trenton, Tennessee to Rector, Arkan- 
sas, in violation of section 78.9(c\(3) of the regulations, in 
that the cows, which were moved interstate from Class B 
state other than for immediate slaughter or to a quaran- 
tined feedlot, were moved interstate unaccompanied by a 
permit for entry, as required. 


Since the complaint alleges that the cows were moved in violation 
of § 78.9(c\3) of the regulations without a certificate and permit, 
“as required,” and such certificate and permit would not have been 
required if the cows were non-vaccinates under 18 months of age, 
or vaccinates under 24 months of age, the allegations in the com- 
plaint, reasonably construed, allege that the cows were old enough 
that a certificate and permit were required. 

Judge Weber also certifies the question as to whether a separate 
$500 civil penalty can be assessed against respondent for (i) failing 
to have his cattle tested for brucellosis and have an official certifi- 
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cate to that effect accompany the shipment, and (ii) failing to have 
a “Permit for Entry” accompany the shipment. Since these are two 
separate violations, each very serious, the proposed $500 civil pen- 
alty per violation is authorized, and is very modest. 


In re: GENE WHEELER, A.Q. Docket No. 28. Decided December 7, 
1984. 


Interstate transportation of cattle—Brucellosis—Civil penalty. 
Respondent bought cattle over two years of age in Alabama and moved them to 
Georgia without obtaining an official health certificate or permit for entry. Re- 
spondent was assessed civil penalties of $1,000.00. 


Thomas Bundy, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This proceeding was instituted under the Cattle Contagious Dis- 
eases Act of February 2, 1903, as amended (Act), (21 U.S.C. §§ 111 
and 120 et seq.) by a complaint issued by the Administrator of the 
Animal and Plant Health Inspection Service, United States Depart- 
ment of Agriculture. The Complaint alleged that respondent violat- 
ed Section 78.9(c\(3) of the regulations (9 CFR § 78.9(c)(3)) promul- 
gated under the Act. 

Copies of the Complaint and Rules of Practice governing proceed- 
ings under the Act were served by the Hearing Clerk, by certified 
mail, upon respondent on January 19, 1984. 

On June 6, 1984, a Motion to Assign a Date for Oral Hearing was 
served upon respondent. On August 9, 1984, a Notice of Time and 
Place of Oral Hearing was served upon respondent, informing re- 
spondent that an oral hearing would be held on October 23, 1984, 
in Atlanta, Georgia, regarding A.Q. Docket No. 28. Respondent 
failed to appear at the October 23, 1984, oral hearing. Accordingly, 
respondent is deemed to have waived the right to an oral hearing. 

Counsel for complainant, Thomas E. Bundy, Esq., and Mark D. 
Dopp, Esq. of the Office of General Counsel, United States Depart- 
ment of Agriculture, elected to proceed with testimony and the pro- 
duction of evidence under section 1.141(e) of the Rules of Practice 
(7 CFR § 1.141(e)). Three witnesses testified on behalf of the com- 
plainant, and eight exhibits were admitted into evidence. By failing 
to appear at the oral hearing, after due notice thereof, the respond- 
ent is deemed to have admitted the facts presented at the October 
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23, 1984, oral hearing. A careful review of the evidence presented 
at the oral hearing, and the record as a whole, indicates that the 
Findings of Fact, Conclusions, and Order requested by the com- 
plainant in this case are appropriate and warranted. 

The material allegations of fact contained in the complaint, 
which are admitted by respondent’s failure to appear at the oral 
hearing, and which are fully supported by the evidence of record, 
are adopted and set forth below as findings of fact. 

This Decision and Order, therefore, is issued pursuant to Sections 
1.141(e) and 1.139 of the Rules of Practice, applicable to the pro- 
ceeding (7 CFR §§ 1.141(e) and 1.139). 


FINDINGS OF FACT 


1. Gene Wheeler, respondent, is an individual whose address is 
Route 1, Canton, Georgia 30114. 

2. On or about April 18, 1983, the respondent bought eight head 
of cattle over two years of age at the Jackson County Stockyard in 
Scottsboro, Alabama. 

3. On or about April 18, 1983, the respondent moved said cattle 
from Scottsboro, Alabama, a Class B state, to the State of Georgia. 

4, The respondent failed to obtain an official health certificate to 


accompany the cattle from Alabama to Georgia in violation of Sec- 
tion 78.9(c\(3) of the regulations (9 CFR 78.9(c)(3)). 

5. The respondent failed to obtain a permit for entry to move the 
cattle from Alabama to Georgia in violation of Section 78.9(c\(3) of 
the regulations (9 CFR § 78.9(c)(3)). 

6. Brucellosis is a dangerous and highly contagious disease which 
can affect domestic livestock and man, with very severe results. 


CONCLUSIONS 


By reason of the findings of fact set forth above, respondent has 
violated the Act and regulations promulgated thereunder. Congress 
has found that the prevention of the introduction and dissemina- 
tion of contagious, infectious or communicable diseases of livestock 
is necessary to protect the domestic livestock industry. Therefore, 
the following Order is issued. 


ORDER 


Gene Wheeler is hereby assessed a civil penalty of one thousand 
dollars ($500 per violation), which shall be payable to the “Treasur- 
er of the United States” and shall be sent to Thomas E. Bundy, 
Office of the General Counsel, Room 2422-South Building, United 
States Department of Agriculture, Washington, D.C. 20250, within 
thirty (30) days from the date this Order becomes effective. This 
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Order shall be final and effective 35 days after service of this Deci- 
sion and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice 
applicable to this proceeding (7 CFR § 1.145). 

[This Decision and Order became final January 22, 1985.—Ed.] 


In re: Antonio Sitva, Caritos Sitva, and OLInpA Sitva, d/b/a 
Rocky Hitt Farm. A.Q. Docket No. 121. Decided January 24, 
1985. 


Kris Ihejiri, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
ORDER DISMISSING COMPLAINT WITHOUT PREJUDICE 


Complainant moves to dismiss the Complaint without prejudice, 
as to Antonio Silva and Orlinda Silva, because “of newly discov- 
ered evidence.” 

IT SHOULD BE AND HEREBY IS ORDERED that the Com- 
plaint is dismissed without prejudice as to Antonio Silva and Or- 
linda Silva. 


In re: C. R. Scorr & Co. Inc. A.Q. Docket No. 48. Decided January 
25, 1985. 


Interstate transportation of brucellosis-exposed calves—Brucellosis—Civil penalty. 


Cynthia Koch, for complainant. 
Drayton N. Hamilton, Montgomery, Alabama, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that C.R. Scott & Co., Inc., respondent, violat- 
ed the Act and regulations promulgated thereunder (9 CFR § 78.1 
et seq.). The parties have agreed that this proceeding should be ter- 
minated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 
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1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent admits specifically that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. C. R. Scott & Co., Inc., is a corporation whose mailing address 
is P.O. Box 2532, Montgomery, Alabama 36105. 

2. On or about May 24, 1983, respondent caused the interstate 
movement of at least one brucellosis-exposed calf from Chipley, 
Florida, to Montgomery, Alabama. 

3. On or about January 2, 1983, respondent caused the interstate 
movement of at least one brucellosis-exposed calf from Montgom- 
ery, Alabama, to Chester, New York. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500.00) which shall be payable to the “Treasurer of the United 
States”, by certified check or money order and which shall be for- 
warded to Cynthia A. Koch, Office of the General Counsel, Room 
2422-South Building, United States Department of Agriculture, 
Washington, D.C. 20250, within thirty (30) days from the effective 
date of this Order. 
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This Order shall become effective on the day this Order is served 
upon the respondent. 


In re: Wuu1aM “Ep” Woop. A.Q Docket No. 82. Decided January 
25, 1985. 


Interstate transportation of cattle—Brucellosis—Finding for cause of action. 
The Judicial Officer ruled on questions certified by Judge Weber that the allega- 
tions of the complaint adequately allege a cause of action because a brucellosis-ex- 
posed bull can lawfully move interstate from a stockyard onto (1) a recognized 
slaughtering establishment; (2) a quarantined feedlot or (3) in some circumstances, 
directly back to the farm of origin. Since the complaint alleges that a brucellosis- 
exposed bull was moved from a stockyard in Texas to a livestock company in Louisi- 
ana, which is not one of the three permissible categories, the complaint adequately 
states a cause of action. 


Sherrie Kopka, for complainant. 
Respondent, pro se. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
RULING ON CERTIFIED QUESTIONS 


This is an administrative proceeding for the assessment of a civil 
penalty for violating the regulations governing the interstate move- 
ment of cattle (9 CFR § 78.1 et seq.). 

After respondent failed to file an answer, Judge Weber certified 
to the Judicial Officer the questions as to whether the allegations 
of the complaint state a cause of action under 9 CFR § 78.8 (1983), 
and whether there are sufficient factual allegations to establish a 
violation of 9 CFR § 78.8 (1983). 


The complaint alleges: 
Il 


On or about July 16, 1983, the respondent moved inter- 
state one (1) brucellosis-exposed bull, from the Kirbyville 
Auction Barn in Kirbyville, Texas, to the Miller Livestock 
Company in DeRidder, Louisiana, other than in accord- 
ance with the regulations because the bull was moved 
interstate to a premises not authorized to receive such 
animal, in violation by Sections 78.5 and 78.8 of the regula- 
tions (9 CFR §§ 78.5 and 78.8). 

Under 9 CFR § 78.5, .8 (1983), a brucellosis-exposed bull can be law- 
fully moved interstate from a stockyard only to (i) a recognized 
slaughtering establishment; (ii) a quarantined feedlot; or (iii) in 
some circumstances, directly back to the farm of origin. Since para- 
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graph 2 of the complaint alleges that the brucellosis-exposed bull 
involved here moved interstate from a stockyard in Texas to the 
“Miller Livestock Company in DeRidder, Louisiana,” which is not 
one of the three categories permitted by the regulation, the com- 
plaint adequately states a cause of action, and there are sufficient 
factual allegations to establish a violation of the specified regula- 
tions. 


In re: Bos Brown. A.Q. Docket No. 108. Decided January 25, 1985. 


Interstate transportation of cattle—Civil penalty—Consent. 


Jaru Ruley, for complainant. 
William Cox, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Bob Brown, respondent, violated the Act 
and regulations promulgated thereunder (9 CFR §§ 71.18 and 78.1 
et seq.). The parties have agreed that this proceeding should be ter- 
minated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seq.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 
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FINDINGS OF FACT 


1. Bob Brown, respondent, is an individual doing business as B&C 
Cattle Company whose address is Rt. 2, Box 128, Ragley, Louisiana 
70657. 

2. On or about July 9, 1983, the respondent moved interstate, or 
caused the movement interstate of, 17 cattle from DeQuincey, Lou- 
isiana, to Grenada, Mississippi. 

3. On or about January 10, 1984, the respondent moved inter- 
state, or caused the movement interstate of, twenty-seven cattle 
from Raywood, Texas, to Grenada, Mississippi. 

4. On or about January 16, 1984, the respondent moved inter- 
state, or caused the movement interstate of, thirty-nine cattle from 
Hardin, Texas, to Grenada, Mississippi. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding with respect to respondent Bob 
Brown, such Order and Decision will be issued. 


ORDER 


The respondent is assessed a civil penalty of fifteen hundred dol- 
lars ($1,500.00). The respondent shall send a certified check or 
money order for $1,500.00 payable to the “Treasurer of the United 
States,” to Jaru Ruley, Office of the General Counsel, Room 2422, 
South Building, United States Department of Agriculture, Wash- 
ington, D.C., 20250, within thirty (30) days from the effective date 
of this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 
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In re: M. L. PANTALION and JoE PANTALION. A.Q. Docket No. 108. 
Decided January 25, 1985. 


Interstate transportation of cattle—One respondent dismissed—Civil penalty— 
Consent. 


Jaru Ruley, for complainant. 
William Cox, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that M. L. Pantalion and Joey Pantalion, re- 
spondents, violated the Act and regulations promulgated thereun- 
der (9 CFR §§ 71.18 and 78.1 et seq.). The parties have agreed that 
this proceeding should be terminated by entry of the Consent Deci- 
sion set forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondents specifically admit that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admit nor deny the remaining al- 
legations in the complaint, admit to the Findings of Fact set forth 
below, and waive: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondents also waive any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondents in connection with this proceeding. 

3. Pursuant to Section 1.137 of the Rules of Practice applicable 
to this proceeding (7 CFR § 1.137), complainant amends the above- 
referenced complaint to dismiss M. L. Pantalion from this matter. 


FINDINGS OF FACT 


1. Joey Pantalion, respondent, is an individual whose address is 
Rt. 1, Box 85, Hardin, Texas 77561. 

2. On or about January 16, 1984, respondent moved interstate 
thirty-nine cattle from Hardin, Texas, to Grenada, Mississippi. 
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CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding with respect to respondents M. L. 
Pantalion and Joey Pantalion, such Order and Decision will be 
issued. 


ORDER 


The respondent, M. L. Pantalion, is dismissed from this matter. 
The respondent, Joey Pantalion, is assessed a civil penalty of five 
hundred dollars ($500.00). The respondent shall send a certified 
check or money order for $500.00 payable to the “Treasurer of the 
United States,” to Jaru Ruley, Office of the General Counsel, Room 
2422-South Building, United States Department of Agriculture, 
Washington, D.C., 20250, within thirty (80) days from the effective 
date of this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondents. 


In re: PIONEER BEEF Company. A.Q. Docket No. 108. Decided Janu- 
ary 25, 1985. 


Interstate transportation of cattle—Civil penalty—Consent. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Pioneer Beef Company, respondent, vio- 
lated the Act and regulations promulgated thereunder (9 CFR 
§§ 71.18 and 78.1 et seg.). The parties have agreed that this proceed- 
ing should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
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allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seq.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Pioneer Beef Company, herein referred to as the respondent, is 
a corporation incorporated under the laws of Mississippi and 
having its principal place of business at Second Street, P.O. Box 
119, Grenada, Mississippi 38901. 

2. On or about July 9, 1983, the respondent moved interstate, or 
caused the movement interstate of, 17 cattle from DeQuincey, Lou- 
isiana, to Grenada, Mississippi. 

3. On or about January 10, 1984, the respondent moved inter- 
state, or caused the movement interstate of, twenty-seven cattle 
from Raywood, Texas, to Grenada, Mississippi. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding with respect to respondent Pioneer 
Beef Company, such Order and Decision will be issued. 


ORDER 


The respondent is assessed a civil penalty of fifteen hundred dol- 
lars ($1,500.00). The respondent shall send a certified check or 
money order for $1,500.00 payable to the “Treasurer of the United 
States,” to Jaru Ruley, Office of the General Counsel, Room 2422, 
South Building, United States Department of Agriculture, Wash- 
ington, D. C. 20250, within thirty (80) days from the effective date 
of this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 
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In re: Wricuts Nassau County Farms, Inc., W.P. WriGut, Sr., 
and W.P. Wricut, Jr. A.Q. Docket No. 131. Decided February 
12, 1985. 


Interstate transportation of cattle—Civil penalty—Consent. 


Thomas Bundy, for complainant. 
Dennis Blackburn, Jacksonville, Florida, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that respondents, violated the Act and regula- 
tions promulgated thereunder (9 CFR § 78.1 et seqg.). The parties 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondents admit specifically that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admit nor deny the remaining al- 
legations in the complaint, admit to the Findings of Fact set forth 
below, and waive: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondents also stipulate and agree that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waive any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondents in connection with this proceeding. 


FINDINGS OF FACT 


1. W. P. Wright, Sr., and W. P. Wright, Jr., herein referred to as 
respondents, are individuals whose mailing address is Route 2, Box 
270, Callahan, Florida 32011. 

2. Wrights’ Nassau County Farms, Inc., herein referred to as a 
respondent, is a corporation incorporated under the laws of the 
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State of Florida and having its principal place of business at Route 
2, Box 270, Callahan, Florida 32011. 

3. On or about March 12, 1984, respondents moved interstate ap- 
proximately twelve (12) cows from Callahan, Florida to Alma, Geor- 
gia. 

4. On or about March 13, 1984, respondents moved interstate ap- 
proximately twenty-nine (29) cows from Callahan, Florida to Alma, 
Goergia. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


1. W. P. Wright, Sr., is assessed a civil penalty of three hundred 
dollars ($300); 

2. W. P. Wright, Jr., is assessed a civil penalty of three hundred 
dollars ($300); and 

3. Wrights’ Nassau County Farms, Inc., is assessed a civil penalty 
of six hundred dollars ($600). Such civil penalties shall be payable 
to the “Treasurer of the United States,” by certified check or 
money order and which shall be forwarded to Thomas E. Bundy, 
Office of the General Counsel, Room 2422-South Building, United 
States Department of Agriculture, Washington, D.C. 20250, within 
thirty (30) days from the effective date of this order. 

This Order shall become effective on the day this Order is served 
upon the respondents. 


In re: Puttie ANDREWS. A.Q. Docket No. 97. Decided January 2, 
1985. 


Interstate transportation of infectious horse—Civil penalty. 
Respondent shipped interstate a known infectious horse without a certificate. Re- 
spondent was assessed a civil penalty of $1,000.00. 
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Joseph Pembroke, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111, 120, and 122) (Act) by a 
complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service, United States Department of Agricul- 
ture. The complaint alleged that respondent has violated Sections 
111 and 120 of the Act (21 U.S.C. § 111 and § 120) and Section 74.5 
of the regulations promulgated thereunder (9 CFR § 74.5). 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Act were served upon respondent on September 
14, 1984, by certified mail. 

Pursuant to section 1.136 of the Rules of Practice (7 CRF § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer either denying, admitting, 
or explaining the allegations in the complaint and requesting an 
oral hearing would constitute an admission of such allegations and 
waiver of such hearing. More than twenty (20) days have elapsed 
since Respondent was served with the complaint in question. Re- 
spondent has not filed an answer to date. This Decision and Order, 
therefore, is issued pursuant to Sections 1.136 and 1.139 of the 
Rules of Practice applicable to this proceeding (7 CFR §§ 1.136 and 
1.189). 

Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


FINDINGS OF FACT 


1. Phillip Andrews, is an individual whose mailing address is 
Route 14, Box 1211, Lake Charles, Louisiana. 

2. During the month of March 1983, respondent shipped inter- 
state a known equine infectious anemia reactor horse from Lake 
Charles, Louisiana to Victoria, Texas in violation of section 
75.(4\(cX3) of the regulations, because the horse was moved inter- 
state without being accompanied by a certificate, as required. 
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CONCLUSIONS 


By reason of the facts in the findings of fact set forth above, re- 
spondent has violated the Act and regulations promulgated there- 
under. Therefore, the following Order is issued. 


ORDER 


Respondent is hereby assessed a civil penalty of one thousand 
dollars ($1000) which shall be payable to the “Treasurer of the 
United States” by certified check or money order, and shall be for- 
warded to Joseph P. Pembroke, Office of the General Counsel, 
Room 2422-South Bldg., United States Department of Agriculture, 
Washington, D.C. 20250, within thirty (30) days from the effective 
date of this Order. 

This Order shall have the same force and effect as if entered 
after full hearing and shall be final and effective 35 days after 
service of this Decision and Order upon respondent, unless there is 
an appeal to the Judicial Officer pursuant to Section 1.145 of the 
Rules of Practice applicable to this proceeding (7 CFR § 1.145). 

[This Decision and Order became final February 13, 1985.—Ed.] 


In re: ALLAN THompson. A.Q. Docket No. 101. Decided January 2, 
1985. 


Interstate transportation of brucellosis-exposed cow—Brucellosis—Civil penalty. 
Respondent shipped interstate a brucellosis-exposed cow. Respondent was assessed a 
civil penalty of $300.00. 


Joseph Pembroke, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint issued by the Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The 
complaint alleged that respondent has violated Sections 111 and 
120 of the Act (21 U.S.C. § 111 and § 120) and Section 78.8(a\(2) of 
the regulations promulgated thereunder (9 CFR §§ 78.8(a)(2)). 
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Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Act were served upon respondent on September 
24, 1984 by certified mail. 

Pursuant to Section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service than an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer either denying, admitting, 
or explaining the allegations in the complaint and requesting an 
oral hearing would constitute an admission of such allegations and 
a waiver of such hearing. More than twenty (20) days have elapsed 
since respondent was served with the complaint in question. Re- 
spondent has not filed an answer to date. This Decision and Order, 
therefore, is issued pursuant to sections 1.136 and 1.139 of the 
Rules of Practice applicable to this proceeding (7 CFR §§ 1.136 and 
1.139). 

Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the Findings of Fact. 


FINDINGS OF FACT 


1. Allan Thompson whose address is Star Route, Willow Springs, 
Missouri 65793. 


2. That on or about April 9, 1984, respondent shipped interstate 
one brucellosis-exposed cow from Central Ozarks Live Market, 
West Plains, Missouri, to Pioneer Packing Company, Grenada, Mis- 
sissippi in violation of Section 78.8(a)(2) of the regulations (9 CFR 
§ 78.8(a)(2), in that cow was not accompanied by a VS Form 1-27 or 
“S” brand permit, as required. 


CONCLUSION 


By reason of the facts in the Findings of Fact set forth above, re- 
spondent has violated the Act and regulations promulgated there- 
under. Therefore, the following Order is issued. 


ORDER 


Respondent is hereby assessed a civil penalty of three hundred 
dollars ($300) which shall be payable to the “Treasurer of the 
United States”, by certified check or money order, and shall be for- 
warded to Joseph P. Pembroke, Office of the General Counsel, 
Room 2422-South Building, United States Department of Agricul- 
ture, Washington, D. C. 20250, within thirty (80) days from the ef- 
fective date of this Order. 
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This Order shall have the same force and effect as if entered 
after full hearing and shall be final and effective 35 days after 
service of this Decision and Order upon respondent, unless there is 
an appeal to the Judicial Officer pursuant to Section 1.145 of the 
Rules of Practice applicable to this proceeding (7 CFR § 1.145). 

[This Decision and Order became final February 14, 1985.—Ed.] 


In re: Stokes and BRoGDEN STOCKYARD, INc. A.Q. Docket No. 109. 
Decided January 2, 1985. 


Interstate transportation of cattle—Civil penalty. 
Respondent shipped cattle interstate in violation of regulations. Respondent was as- 
sessed a civil penalty of $300.00. 
Kris Ikejiri, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Act of February 2, 
1908, as amended (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture. The com- 
plaint alleged respondent Stokes and Brogden Stockyard, Inc., vio- 
lated sections 111 and 120 of the Act (21 U.S.C. § 111 and § 120) and 
Section 78.8 of the regulations promulgated thereunder (9 CFR 
§ 78.8). Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served by the Hearing Clerk, by 
certified mail, upon the respondent. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, the respondent was informed in the 
complaint and the letter of service that an answer should be filed 
with the Hearing Clerk within twenty (20) days after service of the 
complaint, and that failure to file an answer to, or plead specifical- 
ly to, any allegation in the complaint would constitute an admis- 
sion of such allegation pursuant to Section 1.136(c) of the Rules of 
Practice (7 CFR § 1.136(c)). The respondent was also informed that 
the failure to file an answer would constitute a waiver of hearing, 
as provided in Section 1.139 of the Rules of Practice (7 CFR § 1.139). 

The respondent filed no answer during the twenty-day period al- 
lowed. Respondent’s failure to file an answer within the time pro- 
vided constitutes an admission of the allegations in the complaint, 
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pursuant to Section 1.136(c) of the Rules of Practice (7 CFR 
§ 1.136(c)). Respondent’s failure to file an answer also constitutes a 
waiver of hearing under Section 1.139 of the Rules of Practice (7 
CFR § 1.139). Since respondent is deemed to have admitted the ma- 
terial allegations of fact in the complaint, they are adopted and set 
forth as the Findings of Fact. 


FINDINGS OF FACT 


1. Stokes and Brogden Stockyard, Inc., herein referred to as the 
respondent, is a corporation doing business in the State of Alabama 
and having its principal place of business at Andalusia, Alabama 
36420. 

2. On or about March 15, 1984, the respondent moved interstate 
from Meridian, Mississippi, to Plant City, Florida, approximately 
two (2) cattle in violations of Section 78.8 of the regulations because 
the cattle were not accompanied by a VS Form 1-27 permit or “S” 
Brand permit, as required. 


CONCLUSION 


The respondent has failed to file any answer to any of the allega- 
tions in the complaint. The consequences of such a failure were ex- 


plained to the respondent in the complaint and in the letter of 
service that accompanied it. By its silence respondent has admitted 
all of the material allegations of fact in the complaint and has 
waived a hearing. 

By reason of the Findings of Fact set forth above, the respondent 
has violated the Act and regulations promulgated thereunder. The 
following Order is therefore, issued. 


ORDER 


Respondent Stokes and Brogden Stockyard, Inc., is hereby as- 
sessed a civil penalty of three hundred dollars ($300.00) which shall 
be payable to the “Treasurer of the United States,” by certified 
check or money order and which shall be forwarded to Kris H. Ike- 
jiri, Esq., Office of the General Counsel, Room 2422, South Build- 
ing, United States Department of Agriculture, Washington, D.C. 
20250, within thirty (30) days from the effective date of this order. 

This Order shall have the same force and effect as if entered 
after full hearing and shall be final and effective 35 days after 
service of this Decision and Order upon respondent, unless there is 
an appeal to the Judicial Officer pursuant to Section 1.145 of the 
Rules of Practice applicable to this proceeding (7 CFR § 1.145). 
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[This Decision and Order became final February 14, 1985.—Ed.] 


In re: Patricia LEE STOTLER a.k.a PatriciA PELTiER. A.Q. Docket 
No. 120. Decided February 14, 1985. 


Mark Dopp, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
ORDER GRANTING MOTION TO DISMISS 


For good cause shown, complainant’s Motion to Dismiss the com- 
plaint in this proceeding is granted. 


In re: Corpis O. Scott. A.Q. Docket No. 61. Decided February 15, 
1985. 


Interstate transportation of cattle—Civil penalty—Consent. 


Kris Ihejiri and Fronda Woods, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was initiated by a complaint filed by the Admin- 
istrator of the Animal and Plant Health Inspection Service 
(APHIS) of the U.S. Department of Agriculture, alleging that the 
respondent, Cordis O. Scott, violated various regulations issued pur- 
suant to the Act of February 2, 1903, as amended (Act)(21 U.S.C. 
§111 and §120). The parties have agreed that this proceeding 
should be terminated by the entry of a consent decision and order. 

For purposes of this proceeding only, the respondent specifically 
admits that the Secretary of Agriculture has jurisdiction in this 
matter; neither admits nor denies the remaining allegations in the 
complaint, and further stipulates that he will not challenge or oth- 
erwise contest the Findings of Fact and Order issued below. Re- 
spondent admits to the Findings of Fact set forth below, and 
waives: 

A) any further procedure; 

B) any requirements that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or basis thereof; 
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C) all rights to seek judicial review and otherwise challenge or 
contest the validity of the decision. 

Respondent also stipulates and agrees that the U.S. Department 
of Agriculture is the “prevailing party” in this proceeding and 
waives any action against the U.S. Department of Agriculture 
under the Equal Access to Justice Act of 1980 (5 U.S.C. Section 504 
et seq.) for fees and other expenses incurred by the respondent in 
connection with this proceeding. 


FINDINGS OF FACT 


1. Cordis O. Scott, respondent, is an individual whose address is 
2620 Cloverdale Road, Florence, Alabama 35630. 

2. On or about June 1, 1983, the respondent moved interstate 
from Florence or Russellville, Alabama, to Tupelo, Mississippi, four 
(4) cattle. 

3. On or about September 15, 1983, the respondent moved inter- 
state from Savannah, Tennessee, to Cullman, Alabama, two (2) 
cattle. 

4. On or about October 12, 1983, the respondent moved interstate, 
from Savannah, Tennessee, to Cullman, Alabama, one (1) cow. 


CONCLUSIONS 


Respondent, having admitted the jurisdictional facts, and having 
agreed to the provisions set forth in the following Order in disposi- 
tion of this proceeding, such Order and Decision will be issued. 


ORDER 


Respondent is assessed a civil penalty of five thousand dollars 
($5,000), which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Kris Ikejiri, U. S. Dept. of Agriculture, Office of the Gen- 
eral Counsel, Room 2422-South Building, Washington, DC 20250- 
1400, by May 1, 1985. 

This Order shall become effective upon signature of the parties 
and of the Administrative Law Judge. 


In re: WALTER Ray Tuomas A.Q. Docket No. 110. Decided January 
7, 1985. 


Interstate transportation of cattle—Brucellosis—Civil penalty. 
Respondent shipped cattle interstate in violation of regulations. Respondent was as- 
sessed civil penalties of $1,000.00. 
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Jaru Ruley, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 


This is an administrative proceeding for the assessment of a civil 
penalty for a violation of the regulations governing the interstate 
movement of cattle because of brucellosis (9 CFR §§ 78.1 et seq.), 
hereinafter referred to as the regulations, in accordance with the 
Rules of Practice in 9 CFR §§ 70.1 et seg. and 7 CFR §§ 1.130 et seq. 

This proceeding was instituted by a complaint filed on October 
16, 1984, by the Administrator of the Animal and Plant Health In- 
spection Service, United States Department of Agriculture. The 
complaint alleged that on or about November 22, 1983, respondent 
transported at least two cows interstate from Ozark, Missouri, to 
Sulphur Spring, Texas, in violation of Section 78.9(c)\8\ii) of the 
regulations (9 CFR § 78.9(cX3 ii) in that at least two cows were not 
accompanied interstate by a certificate or by a “Permit for Entry.” 
In his answer, respondent admitted the material allegations con- 
tained into the complaint, thereby waiving a hearing. (See 7 CFR 
§ 1.189). 


Accordingly, the material facts alleged in the complaint are 
adopted and set forth herein as the findings of fact, and this Deci- 
sion is issued pursuant to Section 1.139 of the Rules of Practice ap- 
plicable to this proceeding. (See 7 CFR § 1.139). 


FINDINGS OF FACT 


1. Respondent, Walter Ray Thomas, is an individual whose ad- 
dress is 612 Freeman Street, Sulphur Springs, Texas 75482. 

2. On or about November 22, 1983, the respondent moved inter- 
state at least two cows from Ozark, Missouri, to Sulphur Springs, 
Texas. The movement was in violation of Section 78.9(c)\(3)ii) of the 
regulations (9 CFR § 78.9(c)(8)ii)) because the cows, which did not 
go directly to slaughter or to a quarantined feedlot, were not ac- 
companied interstate by a certificate showing perscribed informa- 
tion, as required. 

3. On or about November 22, 1983, the respondent moved inter- 
state at least two cows from Ozark, Missouri, to Sulphur Springs, 
Texas. The movement was in violation of Section 78.9(c\(3)ii) of the 
regulations (9 CFR § 78.9(c)\(83\ii)) because the cows, which did not 
go directly to slaughter or to a quarantined feedlot, were not ac- 
companied by a “Permit for Entry,” as required. 
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CONCLUSION 


By reason of the facts contained in the Findings of Fact above, 
the respondent has violated Section 78.9(c)(3)ii) of the regulations 
(9 CFR § 78.9(c\(3Xii)). 

Therefore, the following Order is issued. 


ORDER 


Respondent, Walter Ray Thomas, is hereby assessed a civil penal- 
ty of one thousand dollars ($500.00 per violation). This penalty 
shall be payable to the “Treasurer of the United States” by certi- 
fied check or money order, and shall be forwarded to Jaru Ruley, 
Office of the General Counsel, Room 2422 South Bldg., United 
States Department of Agriculture, Washington, D. C. 20250, within 
thirty (30) days from the effective date of this order. This order 
shall have the same force and effect as if entered after a full hear- 
ing and shall be final and effective 35 days after service of this De- 
cision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice 
applicable to this proceeding (7 CFR § 1.145). 

[This Decision and Order became final February 19, 1985.—Ed.] 


In re: Ray Burk d/b/a Ray Burk Livestock Company. A.Q. Docket 
No. 23. Decided January 11, 1985. 


Interstate transportation of brucellosis—exposed cattle—Civil penalty. 
Respondent shipped brucellosis-exposed cattle interstate without a valid permit. Re- 
spondent was assessed a civil penalty of $500.00. 


Joseph Pembroke, for complainant. 
Wayne J. Carroll, Louisville, Kentucky, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding for the assessment of a civil 
penalty against the respondent for violation of the Act of February 
2, 1908, as amended (21 U.S.C. § 111 and § 120; hereafter called the 
“Act’”’) and regulations promulgated thereunder (9 CFR §78.1 et 
seq.; hereafter called “regulations”). This proceeding was instituted 
by a complaint filed on January 12, 1984, by the Administrator of 
the Animal and Plant Health Inspection Service, United States De- 
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partment of Agriculture. Respondent filed an answer on wanuary 
25, 1984. 

The complaint alleges that on or about February 13, 1983, re- 
spondent shipped interstate three (3) calves from Louisville, Ken- 
tucky, to Brown Packing Company, South Holland, Illinois, in vio- 
lation of section 3 of the Act (21 USC 122) and sections 78.5 and 
78.8(aX(2) of the regulations, because the calves, which were brucel- 
losis exposed, were not accompanied by a valid permit.! 

An oral hearing was held in Louisville, Kentucky on September 
12, 1984. Complainant was represented by Sally Lorang and Joseph 
Pembroke, Office of the General Counsel, U.S. Department of Agri- 
culture, Washington, D. C. Respondent, Ray Burk, represented 
himself at the hearing. At the close of the hearing, the time was 
fixed for the filing of briefs. Wayne J. Carroll, Esq. of Louisville, 
Kentucky filed a brief on behalf of respondent. 


FINDINGS OF FACT 


1. Brucellosis is a contagious, infectious, and communicable dis- 
ease primarily affecting cattle and swine. It is also a threat to the 
public health in that it affects humans. Because of the heavy losses 
incurred by the livestock industry by brucellosis, the United States 
Department of Agriculture, in cooperation with the various States, 
is engaged in a nationwide brucellosis eradication program. (Tr 12- 
13) 

2. The brucellosis eradication program consists of two essential 
facets. The first part of the program is designed to find the infec- 
tion through testing animals on the farm or by testing animals at 
concentration points and at slaughter, and tracing them back to 
the herd of origin. The second part restricts the interstate move- 
ment of certain animals to prevent the spread of brucellosis. Such 
control includes ascertaining the movements of known diseased 
and exposed animals as well as the interstate movement of cattle 
not known to be affected with the disease, to insure that the ani- 
mals are properly moved to destinations known and approved by 
the responsible disease control officials located in the States of des- 
tination. Where such control is not maintained, brucellosis may be 
spread interstate by animals of unknown disease status which are 
carrying the disease, and thereby inflict losses upon livestock pro- 
ducers and hinder the brucellosis eradication program. (Tr 14-16) 


1 The calves, which were moved from Alabama to Tennessee to Kentucky to IIli- 
nois were originally purchased at the Northwest Alabama Livestock Auction, Rus- 
sellville, Alabama and did not go directly to slaughter from Alabama as required. 
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3. Respondent, Ray Burk, is an individual who is doing business 
as Ray Burk Livestock Company, and whose mailing address is 
1048 E. Main Street, Room 114A, Bourbon Stockyard, Louisville, 
Kentucky 40206. 

4. As of October 25, 1982, the Holland Farm, where the three 
calves involved in this proceeding originated, was quarantined by 
the State of Alabama because the cattle located there were exposed 
to brucellosis. 

5. On January 25, 1983, the F. V. Holland herd, from which the 
three calves (64 AUW8513, 64AYW8514, 64AUW8515) originated, 
was tested, and 14 of the 32 cattle tested were positive reactors for 
brucellosis. 

6. On or about January 31, 1983, H. R. Thompkins, acting as 
order buyer for Harry Floyd, purchased the three calves and ob- 
tained a VS Form 1-27 permit to move the exposed “B” branded 
animals directly from the Northwest Alabama Livestock Auction, 
Russellville, Alabama, to slaughter at the Brown Packing Compa- 
ny, South Holland, Illinois. The permit contains the following state- 
ment: 


WARNING TO OWNER, SHIPPER AND TRUCKER 
LIVESTOCK MUST BE DELIVERED TO CONSIGNEE 
WITHOUT DIVERSION. 


7. The three calves were transported from Alabama through Ten- 
nessee to Respondent’s Livestock Company in Louisville, Kentucky. 
Thereafter, on or about February 13, 1983, respondent shipped the 
calves to the Brown Packing Company in Illinois. Respondent did 
not look at the permit issued in Alabama which accompanied the 
calves nor did he attempt to obtain a new permit for shipment of 
the calves from Kentucky to Illinois. 


PERTINENT STATUTORY PROVISIONS 


(21 U.S.C.A.) 

§111. Regulations to prevent contagious diseases 

The Secretary of Agriculture shall have authority to make such 
regulations and take such measures as he may deem proper to pre- 
vent the introduction or dissemination of the contagion of any con- 
tagious, infectious, or communicable disease of animals and/or live 
poultry from a foreign country into the United States or from one 
State or Territory of the United States or the District of Columbia 
to another, and to seize, quarantine, and dispose of any hay, straw, 
forage, or similar material, or any meats, hides, or other animal 
products coming from an infected foreign country to the United 
States, or from one State or Territory or the District of Columbia 
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in transit to another State or Territory or the District of Columbia 
whenever in his judgment such action is advisable in order to 
guard against the introduction or spread of such contagion. 
§ 120. Regulation of exportation and transportation of infected 
livestock and live poultry 

In order to enable the Secretary of Agriculture to effectually sup- 
press and extirpate contagious pleuropneumonia, foot-and-mouth 
disease, and other dangerous contagious, infectious, and communi- 
cable diseases in cattle and other livestock and/or live poultry, and 
to prevent the spread of such diseases, he is authorized and direct- 
ed from time to time to establish such rules and regulations con- 
cerning the exportation and transportation of livestock and/or live 
poultry from any place within the United States where he may 
have reason to believe such diseases may exist into and through 
any State or Territory, and into and through the District of Colum- 
bia and to foreign countries as he may deem necessary, and all 
such rules and regulations shall have the force of law. 
§ 122. Offenses; penalties 

Any person, company, or corporation knowingly violating the 
provisions of this Act or the orders or regulations made in pursu- 
ance thereof shall be guilty of a misdemeanor, and on conviction 
shall be punished by a fine of not less than one hundred dollars 
nor more than five thousand dollars, or by imprisonment not more 
than one year, or by both such fine and imprisonment. Any person, 
company, or corporation violating such provisions, orders, or regu- 
lations may be assessed a civil penalty by the Secretary of Agricul- 
ture of not more than one thousand dollars. The Secretary may 
issue an order assessing such civil penalty only after notice and an 
opportunity for an agency hearing on the record. Such order shall 
be treated as a final order reviewable under chapter 158 of Title 28. 
The validity of such order may not be reviewed in an action to col- 
lect such civil penalty. 


PERTINENT REGULATIONS 


(9 CFR Part 78) 
§ 78.1 Definitions 
(a) Brucellosis. The contagious, infectious, and communicable dis- 
ease caused by bacteria of the genus Brucella. It is also known as 
Bangs disease, undulant fever, and contagious abortion. 
(m) Moved. Shipped, transported, or otherwise moved, or deliv- 
ered or received for movement. 


* * * 
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(0) Permit—(1) Permit (VS Form 1-27 or comparable state form). 
Except for the terms “permit for entry” and “S” brand permit, a 
permit shall mean an official document issued by a Veterinary 
Services representative, State representative, or accredited veteri- 
narian which is required to accompany “B” branded cattle and 
bison (or exposed animals moved under official seal). It shall list 
one of the following: the official metal eartag . . . .It shall also list 
the reactor tag number, owner’s name and address, origin and des- 
tination locations, number of animals covered, and the purpose of 
the movement. If a change in destination is desired or becomes nec- 
essary, a new permit must be obtained. (emphasis added) 

(aa) Brucellosis exposed animal. 

Except for brucellosis reactors, animals that are part of a known 
infected herd, or are in a quarantined feedlot or a quarantined pas- 
ture, or are brucellosis suspects, or that have been in contact with 
brucellosis reactors in marketing channels for a period of 24 hours 
or for a period of less than 24 hours if the reactor has aborted, 
calved or farrowed within the past 30 days or has a vaginal or uter- 
ine discharge, are considered to be exposed regardless of the blood 
tests results. 

§78.5 General restrictions 

Cattle may not be moved interstate in compliance with the regu- 
lations in this part. 

§ 78.8 Brucellosis-exposed cattle 

(a) Movement of brucellosis-exposed cattle for immediate 
slaughter . . . Other brucellosis-exposed cattle may be moved di- 
rectly to a recognized slaughtering establishment, or from a farm 
of origin directly through no more than one specifically approved 
stockyard and then directly to a recognized slaughtering establish- 
ment, only if such cattle are: 

(1) Individually identified by a Veterinary Service approved 
metal eartag or a USDA backtag; 
(2) Accompanied by a VS Form 1-27 permit or “S” brand 
permit; and 
(3) Such cattle are: 
(i) “S” branded before the animals leave the premises from 
which they move interstate, or 
(ii) In the instances when a claim for indemnity is being 
made by the owner under the provisions of 9 CFR 51.3, they are 
identified with the letter “B” as prescribed in 9 CFR 51.5, or. . 
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CONCLUSIONS 


All contentions of the parties raised at the hearing and in briefs 
have been considered in the light of the entire record in arriving at 
this decision. 

Based upon the record evidence in this proceeding, it is conclud- 
ed: 

1. On or about February 13, 1983, respondent moved three bru- 
cellosis-exposed calves from the Bourbon Stockyards, Louisville, 
Kentucky, to Brown Packing Company, South Holland, Illinois, 
without a valid permit, in violation of 9 CFR § 78.5 and § 78.8; and 

2. A civil penalty of five hundred dollars ($500.00) is an appro- 
priate sanction. 

I 


The evidence in the record of this proceeding establishes that the 
three calves came from a farm quarantined for brucellosis by the 
State of Alabama. 

The calves involved in this case were identified by eartag num- 
bers 64AUW8513, 64AUW8514, and 64AUW8515. These animals 
were traced to the Holland Farm through a Brucellosis Test 
Record, VS Form 4-34. The results of this January 25, 1983, test 
indicates that of the thirty-two animals tested, fourteen had posi- 
tive reactions for brucellosis. In addition, the State of Alabama had 
previously placed the Holland Farm under a Special Quarantine on 
October 25, 1982, because many of the animals were brucellosis re- 
actors. 

At the hearing, Dr. Odenweller and Compliance Officer Robert 
Figulski testified that such a high incidence of brucellosis in this 
herd substantiates the calves’ exposure to the disease and also in- 
creases the exposure potential to other animals. 

The calves were bought as “B” branded brucellosis-exposed ani- 
mals by Mr. Floyd’s buyer, Mr. Thompkins. On January 31, 1983, 
Mr. Thompkins received a USDA permit to move these animals di- 
rectly from the stockyard in Alabama where they were purchased 
to a slaughtering establishment in Illinois. However, Mr. Floyd 
made arrangments to divert the cattle through Tennessee to the 
Bourbon Stockyards in Kentucky. 

For 10-11 days these brucellosis-exposed calves, after leaving the 
Northwest Alabama Livestock Auction, were unaccounted for until 
respondent received them on February 11, 1983. These animals 
were not moved directly to slaughter as required under the regula- 
tions. Respondent knew that these animals were restricted live- 
stock, that they were “B” branded, that they were diverted, and 
that they were supposed to go directly to slaughter. 
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Mr. Burk admits that he received the calves but argues that 
since he was the last person to participate in the diversion he is 
therefore not culpable. 

In his brief, respondent argues that he did not violate 9 CFR 78.5 
and 78.8 because respondent did not divert the calves from their 
destination. Once he received the calves, he shipped them directly 
to the Brown Packing Company, South Holland, Illinois, the desti- 
nation to which the cattle were to be moved according to the exist- 
ing Alabama permit. Resondent argues further that he was not re- 
quired by 9 CFR 78.1(01) to obtain a new permit because he did 
not change the destination of the calves. He received the calves 
and shipped them to the destination (South Holland, Illinois) listed 
on the existing permit. 

These arguments are not persuasive. 9 CFR 78.1(0X1) requires 
that the permit contain both the origin and destination locations. 
The exiting permit which accompanied the calves (Finding of Fact 
6) listed the point of origin as Alabama and not Kentucky. That 
permit only authorized the movement of the calves directly from 
Alabama to Illinois. 

Further, the calves were “moved” by Respondent. “Moved,” as 
defined in 9 CFR 78.1(m) means: Shipped, transported, or otherwise 
moved, or delivered or received for movement. 

Despite the knowledge that the calves were required to go direct- 
ly to slaughter, respondent agreed to accept the calves and move 
them to the Brown Packing Company. Without respondent’s coop- 
eration, the diversion of the cattle could not have taken place. 
Even though these animals were diverted for ten to twelve days, 
respondent failed to request that another, proper permit be issued. 
The permit that respondent received to move the cattle was void on 
its face since it was valid only from Alabama to Illinois. 


II 


Complainant seeks the assessment of a $500 civil penalty against 
respondent. This assessment appears appropriate in the light of the 
record evidence. 

Title 21 of the United States Code, § 122 provides for assessment 
of a civil penalty “of not more than one thousand dollars” for the 
violation of regulations published pursuant to authority granted to 
the Secretary of Agriculture in section 111 and 120 of Title 21 of 
the United States Code. 

Title 21 of the United States Code, §§ 111 and 120, authorizes the 
Secretary of Agriculture to issue regulations which govern the 
interstate transportation of animals from any place where commu- 
nicable disease exists or where he may have reason to believe it 
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exists. The Secretary has issued such regulations governing the 
interstate transportation of cattle from herds known to be affected 
with brucellosis. 

Title 9 of the Code of Federal Regulations, § 78.8(a), requires that 
brucellosis-exposed animals may move from a farm through no 
more than one specifically approved stockyard and then directly to 
a recognized slaughtering establishment only if such cattle are: (1) 
Individually identified by a Veterinary Service approved metal 
eartag or a USDA backtag; (2) Accompanied by a VS Form 1-27 
permit or “S” brand permit and (3) such cattle are: (i) “S” branded 
before the animals leave the premises from which they moved 
interstate or (ii) if asking for indemnity under 9 CFR § 51.3, the 
cattle are identified with the letter “B”’. 

The complaint filed in this case charges that respondent shipped 
three brucellosis-exposed calves interstate from Kentucky to IIli- 
nois without a valid permit. Testimony of Kentucky Compliance 
Officer Robert Figulski, of Field Veterinary Medical Officer and 
Designated Epidemiologist in the State of Kentucky, Roger Oden- 
weller, and of the respondent, established that on or about Febru- 
ary 13, 1983, respondent moved, within the definition of 9 CFR 
78.1(m), three brucellosis-exposed calves from Louisville, Kentucky, 
to Brown Packing Company, South Holland, Illinois. 

This diversion undermines the effort of the Department to prop- 
erly trace the movement of the exposed animals to slaughter and 
prevent the spread and exposure to non-contaminated animals. 
Such action, or inaction, impedes the efforts of the Department to 
eliminate or prevent the further spread of the disease in the 
United States. The investigation revealed that these animals 
moved at least twice and maybe as many as three times before fi- 
nally going to slaughter approximately 14 days after the permit 
was issued in Alabama. It is through non-compliance such as in 
this instance that brucellosis may be spread and cause economic 
losses to individual livestock owners and to the nation. 

As Dr. Odenweller testified at pages 55 and 56 of the hearing 
record: 


“In fact, unfortunately this is how a lot of brucellosis is 
spread; by what we consider negative animals on serologi- 
cal tests but exposed to brucellosis. Even though we tested 
them at the yard, at that point in time, they are not dem- 
onstrating antibodies and, therefore, the test, serological 
tests, that we use to determine if an animal is infected or 
negative—but truly they have been exposed and are devel- 
oping the disease. They just are not demonstrating (titer) 
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at that point in time. There is a lag in time from the point 
of exposure to infection, to demonstration of (titer), and 
usually, this is 14 to 30 days. It can be as long as a year or 
longer possibly. So it’s—this is why we need, if I can em- 
phasize, we need control of these animals that we know— 
known status. In other words, these animals came from an 
infected herd. These animals had a high probability of ex- 
posure and infection. We need to control these movements. 
I know that in most instances they try to do a good job, 
but if those animals would have slipped through the loops, 
and they would be sitting on somebody’s farm now, and 
subsequently that herd that this man has spent a lot of 
time developing could end up being infected and dissemi- 
nated through that and the loss of the herd.” 


Brucellosis, a bacterial disease, can cause, among other things, 
abortion, a drop in milk production, and a loss of weight in some 
cattle. (Tr. 12, 57) A result of this would be to greatly increase costs 
to the cattle industry in the United States and, consequently, an 
increase in the price of cattle products to consumers. Dr. Oden- 
weller stated that the loss of weight or milk production could cost 
the individual farmer between 800-900 dollars per animal a year. 
(Tr. 57) Furthermore, brucellosis can present itself as a public 
health threat to humans in the form of undulant fever. 

Compliance with regulations contained in Part 78 of Title 9 of 
the Code of Federal Regulations is in the best interest of everyone 
in the livestock industry. Because of the highly infectious nature of 
brucellosis, it would only take one act of noncompliance, where a 
diseased animal is transported interstate and mingled with num- 
bers of unaffected cattle to cause a far-reaching disease problem to 
develop. In sum, the sanction should be adequate to deter the re- 
spondent and others from future violations, thus assuring future 
compliance. 

The evidence established at the hearing in this matter reflects 
that the requested $500 civil penalty is appropriate and reasonable 
to accomplish the goals of compliance and deterrence of respondent 
and others similarly situated and is so ordered. 


ORDER 


1. Respondent, Ray Burk, is assessed a civil penalty of $500.00 
dollars. This civil penalty shall be payable to the “Treasurer of the 
United States” by certified check or money order, and shall be for- 
warded to Joseph Pembroke, Office of the General Counsel, Room 
2422-South Building, United States Department of Agriculture, 
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Washington, D. C. 20250, within thirty (30) days after the date of 
the effective date of this Order. 

2. This Order shall be final and effective 35 days after the date of 
service of this Order unless there is an appeal to the Judicial Offi- 
cer within 30 days of service pursuant to Section 1.145 of the appli- 
cable Rules of Practice. (7 CFR § 1.145) 

3. Copies hereof shall be served on the parties. 

[This Decision and Order became final February 23, 1985.—Ed.] 


In re: Joun B. Stacks. A.Q. Docket No. 42. Decided February 25, 
1985. 


Kevin Thiemann and William Jenson, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
ORDER DISMISSING THE COMPLAINT 


Complainant has filed a Motion to Dismiss the complaint because 
formal adjudication is no longer considered necessary. 

IT SHOULD BE AND HEREBY IS ORDERED that the com- 
plaint is dismissed without prejudice. 


In re: Bos Brown. A.Q. Docket No. 108. Decided February 26, 1985. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Decision by Dorothea Baker, Administrative Law Judge. 
DECISION AMENDED 


In view of the premises set forth in complainant’s Motion to 
Amend Consent Decision, the original Consent Decision is so 
amended. 
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In re: PLuMA GILLILAND. A.Q. Docket No. 132. Decided February 26, 
1985. 


Interstate transportation of cattle—Civil penalty—Consent. 


Kris Ikejiri, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. § 111 and § 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Pluma Gilliland violated the Act and reg- 
ulations promulgated thereunder (9 CFR §71.1 and § 78.1 et seq.). 
Respondent Pluma Gilliland and the complainant have agreed that 
this proceeding should be terminated by entry of the Consent Deci- 
sion set forth below and have agreed to the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondent Pluma Gilliland admits specifi- 
cally that the Secretary of the United States Department of Agri- 
culture has jurisdiction in this matter, neither admits nor denies 
the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent Pluma Gilliland also stipulates and agrees that 
United States Department of Agriculture is the “prevailing party” 
in this proceeding and waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Pluma Gilliland, herein referred to as the respondent, is an in- 
dividual whose address is Route 2, Box 397, Lincoln, Alabama 
35096. 

2. On or about August 13, 1983, the respondent moved interstate 
from Lincoln, Alabama, to LaFayette, Georgia, approximately nine 
(9) cattle. 
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CONCLUSIONS 


Respondent Pluma Gilliland having admitted the jurisdictional 
facts and having agreed to the provisions set forth in the following 
Order in disposition of this proceeding, such Order and Decision 
will be issued. 


ORDER 


Respondent Pluma Gilliland is assessed a civil penalty of eight 
hundred dollars ($800.00) which shall be payable to the “Treasurer 
of the United States” by certified check or money order, and which 
shall be forwarded to Kris H. Ikejiri, Officer of the General Coun- 
sel, Room 2422-South Building, United States Department of Agri- 
culture, Washington D.C., 20250, within thirty (30) days from the 
effective date of this order. 

This Order shall become effective on the day of this Order is 
served upon the respondent. 


In re: Terry’s Farm SERVICE, INc. and Tommy JOE TOWNSEND. A.Q. 


Docket No. 135. Decided February 26, 1985. 


Interstate transportation of poultry accessories—Civil penalty—Consent. 


Kris Ihejiri, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. § 111 and § 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Terry’s Farm Service, Inc., and Tommy 
Joe Townsend violated the Act and regulations promulgated there- 
under (9 CFR § 71.1 and § 78.1 et seg.). Terry’s Farm Service, Inc., 
Tommy Joe Townsend, and the complainant have agreed that this 
proceeding should be terminated by entry of the Consent Decision 
set forth below and have agreed to the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondents Terry’s Farm Service, Inc. and 
Tommy Joe Townsend admit specifically that the Secretary of the 
United States Department of Agriculture has jurisdiction in this 
matter, neither admit nor deny the remaining allegations in the 





ANIMAL QUARANTINE AND RELATED LAWS 
Volume 44 Number 1 


complaint, admit to the Findings of Fact set forth below, and 
waive: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondents Terry’s Farm Service, Inc. and Tommy Joe 
Townsend also stipulate and agree that United States Department 
of Agriculture is the “prevailing party” in this proceeding and 
waive any action against the United States Department of Agricul- 
ture under the Equal Access to Justice Act of 1980 (5 U.S.C. § 504 
et seq.) for fees and other expenses incurred by the respondents in 
connection with this proceeding. 


FINDINGS OF FACT 


1. Terry’s Farm Service, Inc., herein referred to as the respond- 
ent, is a corporation doing business in North Carolina and whose 
mailing address is 801 Dudley Shoals Road, Granite Falls, North 
Carolina 28630. 

2. Tommy Joe Townsend, herein referred to as respondent, is an 
individual whose mailing address is Route 1, Box 470, Granite 
Falls, North Carolina 28630. 

3. On or about August 22, 1984, the respondents moved interstate 
from Palmyra, Pennsylvania to Woodstock, Virginia, approximate- 
ly 8,400 poultry coops, containers and other accessories. 


CONCLUSION 


Respondents Terry’s Farm Service, Inc. and Tommy Joe Town- 
send having admitted the jurisdictional facts and having agreed to 
the provisions set forth in the following Order in disposition of this 
proceeding, such Order and Decision will be issued. 


ORDER 


Respondents Terry’s Farm Service, Inc., and Tommy Joe Town- 
send are assessed a civil penalty of five hundred dollars each 
($1,000.00 total) which shall be payable to the “Treasurer of the 
United States” by certified check or money order, and which shall 
be forwarded to Kris H. Ikejiri, Office of the General Counsel, 
Room 2422-South Building, United States Department of Agricul- 
ture, Washington D.C., 20250, within thirty (30) days from the ef- 
fective date of this Order. 





A.W. CHERRY AND SONS 
Volume 44 Number 1 » 


This Order shall become effective on the day of this order is 
served upon the respondents. 


In re: A.W. CHERRY AND Sons, A.Q. Docket No. 77. Decided Febru- 
ary 28, 1985. 


Interstate transportation of cattle—Civil penalty— Consent. 


Thomas Bundy, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that respondent violated the Act and regula- 
tions promulgated thereunder (9 CFR § 78.1 et seg.). Respondent 
and complainant have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure: 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or basis 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 
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FINDINGS OF FACT 


1. A.W. Cherry and Sons, Livestock Dealers, herein referred to as 
the respondent, is a partnership whose address is Route 5, Leba- 
non, Tennessee 37087. 

2. On or about May 17, 1983, respondent moved interstate two (2) 
cows from Greensburg, Kentucky to Lebanon, Tennessee. 

3. On or about May 19, 1983, respondent moved interstate two (2) 
cows from Saluda, South Carolina to Lebanon, Tennessee. 

4. On or about May 19, 1983, respondent moved interstate ten 
(10) cows from Cumming, Georgia to Lebanon, Tennessee. 

5. On or about May 21, 1983, respondent moved interstate one (1) 
cow from Crossville, Alabama to Lebanon, Tennessee. 

6. On or about May 22, 1983, respondent moved interstate seven 
(7) cows from Lebanon, Tennessee to Ohiowa, Nebraska. 

7. On or about June 4, 1983, respondent moved interstate two (2) 
calves from Glasgow, Kentucky, to Lebanon, Tennessee. 

8. On or about September 29, 1983, respondent moved interstate 
nine (9) cows from Lebanon, Tennessee, to Palestine, Texas. 


CONCLUSIONS 


Respondents having admitted the jurisdictional facts and having 
agreed to the provisions set forth in the following Order in disposi- 
tion of this proceeding, such Order and Decision will be issued. 


ORDER 


The respondent is assessed a civil penalty of six thousand five 
hundred dollars ($6,500.00) which shall be payable to the “Treasur- 
er of the United States,” by certified check or money order and 
which shall be forwarded to Thomas E. Bundy, Office of the Gener- 
al Counsel, Room 2422-South Building, United States Department 
of Agriculture, Washington, D.C. 20250-1400, within thirty (30) 
days from the effective date of this Order. 

This Order shall become effective on the day this Order is served 
upon the respondent. 
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In re: Luoyp SANNEss d/b/a PorK CENTRAL FEEDER Pics and Wi1- 
LIAM BESLER. A.Q. Docket No. 122. Decided February 28, 1985. 


Interstate transportation of pigs—Civil penalty—Consent. 


Mark Dopp, for complainant. 
Respondent Besler, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION BY WILLIAM BESLER 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that respondent violated the Act and regula- 
tions promulgated thereunder (9 CFR § 76.1 and § 85.1 et seg.). The 
parties have agreed that this proceeding should be terminated by 
entry of the Consent Decision set forth below and have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, the respondent specifically admits that 
the Secretary of the United States Department of Agriculture has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. William Besler, respondent, is an individual whose address is 
Route 2, Hopkinton, Iowa 52237. 

2. William Besler is a licensed Pig Dealer’s Agent (Iowa License 
No. 520) for Lloyd Sanness, owner and operator of Pork Central 
Feeder Pigs, Spring Grove, Minnesota. 





ANIMAL QUARANTINE AND RELATED LAWS 
Volume 44 Number 1 


3. On or about February 3, 1984, the respondent William Besler 
moved interstate from Spring Grove, Minnesota, to Charles City, 
Iowa, 105 feeder pigs. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent William Besler is assessed a civil penalty of one 
hundred dollars ($100). The respondent shall send, payable to the 
“Treasury of the United States” a certified check or money order, 
to Mark D. Dopp, Office of the General Counsel, Room 2422-South 
Building, United States Department of Agriculture, Washington, 
D.C. 20250, within thirty (30) days from the effective date of this 
Order. 

This Order shall become effective on the day this Order is served 
upon the respondent. 


In re: Ltoyp SANNEsS d/b/a PorK CENTRAL FEEDER Pics and WIL- 
LIAM BESLER. A.Q. Docket No. 122. Decided February 28, 1985. 


Interstate transportation of pigs—Civil penalty—Consent. 


Mark Dopp, for complainant. 
Dennis Redwing, La Crescent, Minnesota, for respondent Sanness. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION BY LLOYD SANNESS 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that the respondent violated the Act and regu- 
lations promulgated thereunder (9 CFR §§ 76.1 and 85.1 et seq.). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, the respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
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allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedures; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issue of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Lloyd Sanness, respondent is an individual whose address is 
305 West Main Street, Spring Grove, Minnesota 55974. 

2. On or about February 3, 1984, the respondent moved interstate 
from Spring Grove, Minnesota to Charles City, Iowa, 105 feeder 


pigs. 
CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent Lloyd Sanness is assessed a civil penalty of seven 
hundred dollars ($700). The respondent shall send, payable to the 
“Treasury of the United States” a certified check or money order, 
to Mark D. Dopp, Office of the General Counsel, Room 2422 South 
Building, United States Department of Agriculture, Washington, D. 
C. 20250, within thirty (80) days from the effective date of this 
order. 

This Order shall become effective on the day this Order is served 
upon the respondent. 
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In re: L. Dostirze Ecc Farm. ERCIA Docket No. 6. Decided Decem- 
ber 27, 1984. 


Failure to mail handler reports on timely basis—Failure to remit assessment 
obligations—Civil penalties. 
Respondent failed to mail handler reports on timely basis to the AEB. Respondent 
also failed to remit assessment obligations to the AEB. Respondent was ordered to 
cease and desist from such violations and was assessed civil penalties totaling 
$28,000.00. 


Gregory Cooper, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 


This is a proceeding under the Egg Research and Consumer In- 
formation Act, as amended (7 U.S.C. 2701 et seg., hereinafter re- 
ferred to as the Act), the Egg Research and Promotion Order (7 
CFR 1250.301-.363, hereinafter referred to as the Order) and the 
Rules and Regulations thereunder (7 CFR 1250.500-.552, herein- 
after referred to as the Regulations). The Acting Administrator, 
Agricultural Marketing Service, pursuant to the Rules of Practice 
Governing Formal Adjudicatory Proceedings Instituted by the Sec- 
retary Under Various Statutes (7 CFR Part 1, Subpart H) and Sec- 
tion 15(b) of the Act (7 U.S.C. 2714(b)), initiated this proceeding 
with a complaint filed on August 14, 1984. Copies of the complaint 
and the applicable Rules of Practice were duly served by certified 
mail on respondent on August 17, 1984, by the Hearing Clerk in 
accord with said Rules of Practice (7 CFR 1.147(b)). No answer was 
filed by the respondent and the respondent was so notified in a 
letter by the Hearing Clerk sent on September 18, 1984. No answer 
or other communication has been received from the respondent. 

Respondent’s failure to file an answer within the time specified 
in the complaint constitutes an admission of the allegations in the 
complaint and a waiver of hearing (7 CFR 1.136(c), 1.139). There- 
fore, this Decision and Order is entered according to the Rules of 
Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1a) L. Dostie Egg Farm, hereinafter referred to as the respond- 
ent, is a partnership, and a person within the provisions of the Act 
(7 U.S.C. 2702(b)), which has its principal place of business at West 
River Road, Box 94, Augusta, Maine 04330. 
(b) Respondent is, and at all times material herein was, en- 
gaged in business as an egg producer/handler handling eggs of its 
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own production and was subject to the Act, the Order, and the Reg- 
ulations. 

(c) Respondent is, and at all times material herein was, a col- 
lecting handler as defined in the Order (7 CFR 1250.348) and the 
Regulations (7 CFR 1250.516), required to submit handler reports 
and remit assessments to the American Egg Board for eggs of its 
own production on a calendar month reporting period basis. 

(d) The American Egg Board (AEB) is the agency duly appoint- 
ed by the Secretary of Agriculture to administer the Order. 

2.(a) During each reporting period since March 1, 1982, respond- 
ent violated and continues to violate the Act, the Order, and the 
Regulations by failing to mail handler reports to the AEB, as re- 
quired by section 1250.351 of the Order and section 1250.529 of the 
Regulations, on a timely basis on or before the 15th day after the 
end of each such reporting period. 

(b) During each reporting period since March 1, 1982, respond- 
ent violated and continues to violate the Act, the Order, and the 
Regulations by failing to remit to the AEB assessment obligations 
due on eggs of its own production, as required by sections 1250.347 
and .348 of the Order and sections 1250.514, .516 and .517 of the 
Regulations, on a timely basis on or before the 15th day after the 
end of each such reporting period. The amount so owed totalled 
$777.80 as of November 16, 1988, based on an AEB audit up to, and 
including, the October 1983 reporting period. The amount now 
owed includes this amount plus as yet unreported and unaudited 
amounts for assessments for each reporting period after October 
1983. 


CONCLUSIONS 


By reason of the Findings of Fact set forth herein, respondent 
has violated Section 15(b)(1) of the Act (7 U.S.C. 2714(b\(1)), Sections 
1250.347, .848 and .351 of the Order (7 CFR 1250.347, .848 and .351), 
and Sections 1250.514, .516, .517 and .529 of the Regulations (7 CFR 
1250.514, .516, .517 and .529). These violations warrant the sanc- 
tions authorized under the Act (7 U.S.C. 2714(b)(1)) and contained 
in the following Order. 


ORDER 


Respondent, its partners, officers, agents and employees, directly 
or indirectly, through any corporate or other device, shall cease 
and desist from violating the provisions of the Act, the Order, and 
the Regulations by failing to file handler reports and remit assess- 
ment obligations to the AEB each reporting period on a timely 
basis, and by failing to promptly submit to the AEB all overdue 
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handler reports and remit to the AEB all overdue assessment obli- 
gations, totalling $777.80 for the 20 reporting periods beginning on 
March 1, 1982, and ending on October 31, 1983, and an as yet unre- 
ported and unaudited amount for the reporting periods thereafter. 

Respondent is assessed civil penalties in the amount of $500 for 
each of the violations involving the failure to file reports with the 
AEB on a timely basis and $500 for each of the violations involving 
the failure to remit assessment obligations to the AEB on a timely 
basis, for a total of $28,000 in civil penalties for the reporting peri- 
ods prior to the filing of the complaint in this proceeding. Said civil 
penalties shall be paid by certified check or money order made to 
the order of the Treasurer of the United States and shall be for- 
warded to Gregory Cooper, Office of the General Counsel, United 
States Department of Agriculture, Room 2014-South Building, 
Washington, D.C. 20250, within 30 days from the date this Order 
becomes effective. 

Copies of this Decision and Order shall be served upon the par- 
ties. This Decision and Order shall become final and effective 35 
days after service upon the respondent unless an appeal is filed 
pursuant to Section 1.145 of the applicable Rules of Practice (7 CFR 
1.145). 


[This Decision and Order became final February 2, 1985.—Ed.] 
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In re: Summit Beer Company. FMIA Docket No. 81. Decided De- 
cember 19, 1984. 


Denial of reinstatement of inspection service. 
Respondent applied for reinstatement of federal meat inspection service. Due to 
prior felony convictions, respondent was denied inspection service for an indefinite 
time. 


Harold Rueben and Kevin Thiemann, for complaint. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Federal Meat Inspection Act (21 
U.S.C. § 601 et seg.), hereinafter referred to as the Act. The pro- 
ceeding was instituted by a complaint filed by the Administrator of 
the Food Safety and Inspection Service, United States Department 
of Agriculture. The complaint alleges that the respondent, Summit 
Beef Company, is unfit to engage in any business requiring inspec- 
tion under Title I of the Act within the meaning of Section 401 of 
the Act (21 U.S.C. § 671). 

Copies of the Complaint and the Rules of Practice governing pro- 
ceedings under the Act were served upon respondent by the Hear- 
ing Clerk by certified mail on October 13, 1984. 

Respondent was informed in the complaint and the letter of serv- 
ice that an answer should be filed within twenty (20) days, and that 
failure to file an answer either admitting, denying or explaining 
the allegations in the complaint and requesting an oral hearing 
would constitute an admission of such allegation and a waiver of 
such hearing. Respondent has not filed an answer. 

This Decision and Order, therefore, is issued pursuant to Sections 
1.136 and 1.139 of the Rules of Practice (7 CFR §§ 1.136 and 1.139). 


FINDINGS OF FACT 


1(a) Respondent, Summit Beef Company, is a firm seeking to 
resume operations of a meat processing establishment located at 
1378 Market Street, Linwood, Pennsylvania 19061. 

(b) Respondent is an applicant for reinstatement of federal 
meat inspection services under Title I of the Act, at the above 
named establishment. 

(c) Vincent L. Perry is now, and at all times material herein 
was, listed as the owner of, and responsibly connected with, the re- 
spondent’s operation. 
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2. On or about February 17, 1983, Vincent L. Perry, owner of re- 
spondent, was convicted in the United States District Court for the 
Eastern District of Pennsylvania, of one (1) felony for conspiring to 
transmit wager information, in violation of 18 U.S.C. § 371. 

38. On or about April 27, 1984, Vincent L. Perry, owner of re- 
spondent, was convicted in the United States District Court for the 
Eastern District of Pennsylvania, of two (2) felonies for unlawfully 
distributing approximately one quarter pound of methamphet- 
amine, a Schedule II non-narcotic drug controlled substance, on or 
about February 15, 1983, in violation of 21 U.S.C. § 841(a)\(1), and on 
or about February 24, 1983, in violation of 21 U.S.C. § 841(a)\(1) and 
18 U.S.C. § 2(a). 


CONCLUSIONS 


By reason of the facts alleged in paragraphs I and II herein, re- 
spondent is unfit to engage in any business requiring inspection 
under Title I of the Act, within the meaning of Section 401 of the 
Act (21 U.S.C. § 671). 


ORDER 


The inspection service under Title I of the Federal Meat Inspec- 


tion Act (21 U.S.C. § 601 et. seg.) is hereby denied to, and withheld 
from, respondent Summit Beef Company, its officers, directors, suc- 
cessors and assigns, directly or through any corporate or other 
device, for an indefinite period of time. 

Copies of this Decision and Order shall be served upon the re- 
spondent, and this Order shall become final and effective thirty 
five (35) days after service hereof upon the respondent unless there 
is an appeal to the judicial officer as provided in Sections 1.139 and 
1.145 of the Rules of Practice (7 CFR §§ 1.139 and 1.145). 

[This Decision and Order became final January 29, 1985—Ed.] 
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In re: Warsaw Meat Company. FMIA Docket No. 82. Decided Feb- 
ruary 20, 1985. 


Intimidation of FMIA inspector—Suspension of inspection service, held in 
abeyance with conditions—Consent. 


Mark Dopp, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act 
(FMIA), as amended (21 U.S.C. § 601 et seg.), and the applicable 
Rules of Practice (9 CFR § 335.1 et seg.), to suspend federal meat 
inspection services from Warsaw Meat Company (respondent). This 
proceeding was commenced by a complaint issued on November 9, 
1984, by the Administrator of the Food Safety and Inspection Serv- 
ice (FSIS), United States Department of Agriculture (USDA), who 
is responsible for the administration of the federal meat inspection 
service. The parties have agreed that this proceeding should be ter- 
minated by the entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For purposes of this stipulation and the provisions of this 
consent decision only, respondent admits all of the jurisdictional al- 
legations of the complaint and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact or law, as well as the reasons or bases thereof; and 

(c) All right to seek judicial review or otherwise to challenge 
or contest the validity of this decision. 

2. This stipulation and consent decision are for purposes of set- 
tlement in this proceeding only and do not otherwise constitute an 
admission or denial by the respondent that it has violated the regu- 
lations or statutes involved. 

3. The respondent stipulates that the USDA is the “prevailing 
party” in this proceeding and waives any action against the USDA 
under the Equal Access to Justice Act of 1980, Pub.L. 96-481, for 
fees and other expenses incurred in connection with this proceed- 
ing. 


FINDINGS OF FACT 


1. Respondent is a corporation which operates a slaughtering and 
meat processing establishment in Warsaw, North Carolina. 
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2. Respondent is now, and at all times material herein was, the 
recipient of inspection services under the FMIA (21 U.S.C. § 601 et 
seq.) at said meat processing establishment. 

3. On or about September 28, 1984, an inspector who was per- 
forming official duties under the FMIA, reported to officials of the 
FSIS that he had been intimidated by Charles M. Contris, manager 
and secretary-treasurer of respondent. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Consent Decision in disposition of this proceeding, 
such Decision will be issued. 


ORDER 


I 
The inspection service under the FMIA (21 U.S.C. § 601 et seq.) is 
hereby suspended indefinitely from, and shall not be provided to, 
respondent Warsaw Meat Company, its owners, affiliates, succes- 
sors and assigns, directly or through any corporate or other device, 
commencing with the issuance of this Consent. Decision. However, 
the suspension of inspection service will be held in abeyance and 


will not become effective: 

(A) For so long as respondent or any of its owners, officers, 
partners, employees, agents or any establishment directly or indi- 
rectly, owned, operated, controlled, or supervised in any manner by 
Charles M. Contris do not violate (as that term is defined in para- 
graph II, infra) any section of the FMIA, or the regulations promul- 
gated thereunder, or state or local statute involving the assault or 
threat to assault, intimidation, or interference with any program 
employee in the performance of his or her official duties under the 
FMIA; and 

(B) For so long as respondent or any of its owners, officers, 
partners, employees, agents, or any establishment directly or indi- 
rectly, owned, operated, controlled, or supervised in any manner by 
Charler M. Contris do not violate (as that term is defined in para- 
graph II, infra) any section of the FMIA, or the regulations promul- 
gated thereunder, or state or local statute involving the prepara- 
tion, sale, transportation or attempted distribution of any adulter- 
ated or misbranded product. 

II 
The violation of any provision in paragraph I of this order will 
result in the immediate withdrawal of inspection services under 
Title I of the FMIA. The term “violate” means a violation found 
upon a final decision in a formal adjudicatory proceeding before 
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the Secretary of Agriculture or a conviction in federal or state 
court. This shall not preclude the referral of any such violation to 
the Department of Justice for possible criminal or civil proceed- 
ings. 
Il 
If any provision of this Order is declared to be invalid, such dec- 
laration shall not affect the validity of any other provision herein. 


IV 
This Order will become effective when issued. 
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In re: TRUMAN VOLKART. HPA Docket No. 169,172,176,177. Decided 
January 2, 1985. 


Civil penalty—Consent 


Robert Ertman, for complainant. 
Roger G. Brown, Jefferson City, Missouri, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This is an administrative proceeding under the Horse Protection 
Act as amended (15 U.S.C. 1821 et seg.), instituted by complaints 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture, charging 
that respondent has violated the Horse Protection Act, as amended. 
This consent decision is entered under authority of the applicable 
Rules of Practice (7 CRF 1.138). 

Respondent admits the jurisdictional allegations of the com- 
plaints, specifically admits the jurisdiction of the Secretary of Agri- 
culture, neither admits nor denies the remaining allegations of the 
complaints, and waives oral hearing and further procedure. Re- 
spondent and complainant consent to the issuance of the following 
order: 


ORDER 


Respondent is assessed a civil penalty of $3,000.00, which shall be 
paid by certified check or money order payable to the order of the 
Treasurer of the United States and forwarded to Robert A. 
Ertman, Office of the General Counsel, Room 2014-South Building, 
United States Department of Agriculture, Washington, D. C. 20250, 
within thirty (30) days from the date this order becomes effective. 
Further, respondent is disqualified from showing or exhibiting any 
horse, and from judging or managing any horse show, exhibition, 
or auction, for a period of one year beginning October 1, 1984. This 
Order shall be effective upon service on respondent. 


In re: E. DigBy Patmer. HPA Docket No. 132. Decided February 22, 
1985. 


Exhibitor—Disqualification—Civil penalty. 


The Judicial Officer affirmed Judge Palmer’s order assessing a $2,000 civil penalty 
and disqualifying respondent from showing or exhibiting any horse for one year. 
The doctrine of laches is not applicable. An argument made for the first time on 
appeal comes too late to be considered. I infer that USDA officials properly present- 
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ed their credentials. The requirement that the examination of a horse be conducted 
within reasonable limits and in a reasonable manner is not unconstitutionally 
vague, although an administrative agency has no power to question the constitution- 
ality of a statute under its jurisdiction. Intention to sore a horse is not required. 
Lack of knowledge that a horse was sore is not a mitigating circumstance. 


Robert Ertmann, for complainant. 
Respondent, pro se. 
Victor W. Palmer, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is an administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 e¢ seq.). 

After a hearing, Administrative Law Judge Victor W. Palmer 
(ALJ) filed an initial decision and order on June 6, 1984, in which 
he found that the horse “Revelation of Pride” was sore when it was 
exhibited at the Tennessee Walking Horse National Celebration in 
Shelbyville, Tennessee, on September 1, 1978. He assessed a civil 
penalty of $2,000 against respondent and disqualified him from 
showing or exhibiting any horse and from judging or managing any 
horse show, exhibition or auction for a period of one year. 

On February 20, 1985, respondent appealed to the Judicial Offi- 
cer, to whom final administrative authority to decide the Depart- 
ment’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated 
(7 CRF § 2.35).1 

Oral argument before the Judicial Officer, which is discretionary 
(7 CFR § 1.145(d)), was requested by respondent, but is denied inas- 
much as many similar cases have been decided in recent years, and 
oral argument would appear to serve no useful purpose. 

Upon a careful consideration of the entire record in this case, the 
initial Decision and Order is adopted as the final Decision and 
Order, with a few trivial changes, followed by additional conclu- 
sions by the Judicial Officer. 


1 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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ADMINISTRATIVE LAW JUDGE’S DECISION 
PRELIMINARY STATEMENT 


This is an administrative proceeding pursuant to the Horse Pro- 
tection Act, as amended, 15 U.S.C. §§ 1821-1831, in which respond- 
ent, E. Digby Palmer, a horse trainer and co-owner of the horse 
known as “Revelation of Pride” is charged with having entered, ex- 
hibited and shown the horse while it was “sore” in a horse show 
held on September 1, 1978. The complaint also charges that the 
chains fastened about the horse’s forelimbs at the time it was ex- 
hibited and shown exceeded the weight permitted by regulation (9 
CFR § 11.2(cX(2)). 

Respondent, E. Digby Palmer, was initially represented by coun- 
sel who filed an answer on his behalf which admitted that respond- 
ent was a co-owner and trainer of “Revelation of Pride” and that 
he entered the horse on September 1, 1978, at the 40th Annual 
Tennessee Walking Horse National Celebration for the purpose of 
being shown and exhibited. The answer denied that the horse was 
then “sore” as that term is defined in the Act. The answer admit- 
ted that the horse was exhibited and shown in chains which ex- 
ceeded the weight allowed by regulation but averred that this was 
not intentional. Counsel for respondent later struck his appear- 
ance, and when oral hearing was held in Shelbyville, Tennessee, on 
March 27, 1984, Mr. Palmer elected to proceed without counsel. 

At the hearing, and by a post hearing brief, Mr. Palmer has chal- 
lenged the opinion by the veterinarian who testified the horse was 
sore at the time it was entered, exhibited and shown. He admitted 
the chains used exceeded the weight allowed by regulation. 

The record evidence clearly establishes that this horse was 
“sore” when exhibited and shown and an order is being entered 
against respondent assessing civil penalties of $2,000.00 and dis- 
qualifying him for one year from showing or exhibiting any horse, 
and from judging or managing any horse show, exhibition, or auc- 
tion under the provisions of the Act. 


FINDINGS OF FACT 


1. At all times material herein, respondent, E. Digby Palmer, was 
the trainer and co-owner of the horse “Revelation of Pride.” 

2. Respondent’s mailing address is Route 3, Box 291, Shelbyville, 
Tennessee 37160. 

3. On September 1, 1987, at the Tennessee Walking Horse Na- 
tional Celebration, respondent entered, exhibited and showed ‘Rev- 
elation of Pride” as Entry No. 1629 in Class No. 65. 
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4, On September 1, 1978, “Revelation of Pride” was examined by 
United States Department of Agriculture veterinarians as it en- 
tered the show ring and while it was being shown. They observed 
the horse to exhibit the characteristics of a “sore” horse. (Cx. 1 and 
Cx. 2). 

5. When physically examined by United States Department of 
Agriculture veterinarians on September 1, 1978, following the 
event, “Revelation of Pride” exhibited abnormal sensitivity in both 
of its forelimbs. Dr. L. S. Crichfield testified, and it is found, that 
the horse could barely walk and was moving with great pain and 
difficulty and had excessive scar tissue on both front pasterns, and 
exhibited pain upon light to moderate palpation of both the anteri- 
or and posterior portions of both front pasterns. 

6. When examined by a United States Department of Agriculture 
veterinarian trained in the use of thermovision, “Revelation of 
Pride” exhibited abnormal inflammation in both of its forelimbs 
(Cx. 5 and Cx. 6). 

7. Respondent had “Revelation of Pride” in his care and training 
for a year before September 1, 1978, and at that time he was a 
four-year old. (Tr. 102). 

8. Photographs (Cx. 10-18) taken at the time of the horse’s physi- 
cal examination corroborate Dr. Crichfield’s testimony that the 
horse’s forelimbs were excessively scarred for a four-year old and 
that it was crudely and abusively shod in violation of basic rules of 
hoof husbandry. Its front hooves were cracked and deformed as a 
result of being afflicted with founder; yet it was forced to perform 
as a Tennessee Walking Horse with 4%-inch high “pads” and 
heavy angle irons attached to its hooves. Respondent admitted he 
had no formal training as a farrier but he shod the horse himself, 
aided only by a local garage operator who welded the angle irons to 
the horseshoes as instructed by respondent. 

9. One of the angle irons broke loose during the horse show caus- 
ing the horse to stumble. Its stumbling resulted in lacerations 
which gave rise to charges that a cruel and inhumane bit was used. 
However, those charges have been dropped and are inconsistent 
with the evidence of record. 

10. Respondent has explained he borrowed the excessively heavy 
chains from a friend who had been asked to furnish legal, 10-ounce 
chains. 


CONCLUSIONS 


1. The Secretary of Agriculture, United States Department of Ag- 
riculture, has jurisdiction over this action. 
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2. This proceeding is not barred by laches, and, the delay to this 
case being heard did not prejudice respondent in presenting his de- 
fenses. 

3. On September 1, 1978, E. Digby Palmer, trainer and co-owner 
of the horse “Revelation of Pride” entered, exhibited and showed 
the horse at the Tennessee Walking Horse National Celebration 
while it was sore in violation of 15 U.S.C. § 1824(2)(A) and (B). 

4. On September 1, 1978, E. Digby Palmer, trainer and co-owner 
of the horse “Revelation of Pride,” exhibited and showed the horse 
while it was wearing excessively heavy chains in violation of a con- 
trolling regulation (9 CFR § 11.2(c)(2)). 

The veterinarian who gave testimony in this case found abnor- 
mal sensitivity and inflammation in both of the horse’s forelimbs 
when he examined it just after it had been exhibited and shown. 
The horse was, therefore, in every sense, a “sore” horse. The Act 
provides, in pertinent part: 


“a horse shall be presumed to be a horse which is sore if it 
manifests abnormal sensitivity or inflammation in both of 
its forelimbs . . .” (15 U.S.C. § 1825(d)(5)). 


Respondent Palmer thereby violated the Act which prohibits: 


“The (A) showing or exhibiting, in any horse show or horse 
exhibition, of any horse which is sore, (B) entering for the 
purposes of showing or exhibiting in any horse show or 
horse exhibition any horse which is sore, . . .” (15 U.S.C. 
§ 1824(2)). 


Although this case was delayed in going to hearing, the doctrine 
of laches has no application. Furthermore, none of the delay preju- 
diced respondent who has decided to defend himself by accusing 
the veterinarians who examined his horse of making false state- 
ments. However, the photographs and thermograms corroborate 
their affidavits and the testimony by Dr. Crichfield. 

The only remaining issue is the appropriate sanction to be im- 
posed. Under the Act, respondent is subject to a maximum penalty 
of $2,000.00 and disqualification from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, or 
horse sale or auction for a period of not less than one year for this, 
his first, violation (15 U.S.C. § 1825(C)(b)\(1) and (c)). The Act re- 
quires, however, that in determining the amount of the civil penal- 
ty, the Secretary shall take into account all factors relevant to 
such determination, including the nature, circumstances, extent, 
and gravity of the prohibited conduct, the degree of culpability, any 
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history of prior offenses, ability to pay, effect on ability to continue 
to do business, and such other matters as justice may require. 

I must first categorically state that this is the worst example of 
horse soring that has ever come before me as an administrative 
law judge. Respondent’s testimony evidences no contrition for his 
cruelty. He instead argues that his training methods do not consti- 
tute soring, principally because he does not use chemicals. His 
methods are as cruel as any that have come to my attention, and 
nothing in the evidence mitigates against the imposition of a 
$2,000.00 penalty and a one-year disqualification. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends that there is no evidence that the USDA 
veterinarians who examined “Revelation of Pride’ presented ‘“ap- 
propriate credentials,” as required (15 U.S.C. § 1823(e)). This argu- 
ment, made for the first time on appeal, comes too late to be con- 
sidered.2 But even if it could be considered, I would infer, in the 
absence of evidence to the contrary, that the Federal officials prop- 
erly presented their credentials. See United States v. Chemical 
Foundation, Inc., 272 U.S. 1, 14-15 (1926). Moreover, even if they 
had not presented “appropriate credentials” at the time of their ex- 
amination, they were appropriately identified in the testimony and 
affidavits at the hearing, and such failure would not have been 
fatal error. 

Respondent contends that the Act is unconstitutional because the 
requirement that the examination of a horse be conducted within 
“reasonable limits” and in a “reasonable manner” is too vague. Al- 
though an administrative agency has no power to question the con- 
stitutionality of a statute under its jurisdiction (Public Utilities 
Comm'n of Cal. v. United States, 355 U.S. 534, 589 (1958)), it is clear 
that the Act is not unconstitutionally vague.* 

Respondent contends that he was “unaware of the importance” 
of calling his witnesses (Appeal Brief at 3). But even a layman 
should know that if there are any witnesses to support his case, he 
should have them testify. Respondent relies on the uncorrected ver- 
sion of the hearing record, which reads (Tr. 121): 


2 In re Evans Potato Co., 42 Agric. Dec. 408, 409-19 (1983); In re Robinson, 42 
Agric. Dec. 7 (1983), aff'd, No. 83-1218 (10th Cir. Sept. 8, 1983); In re Winger, 38 
Agric. Dec. 182, 187 (1979); In re Lamers Dairy, Inc., 36 Agric. Dec. 265, 289 (1977), 
aff'd sub nom. Lamers Dairy, Inc. v. Bergland, No. 77-C-173 (E.D. Wis. Sept. 28, 
1977), printed in 36 Agric. Dec. 1642, aff'd mem., 607 F.2d 1007 (7th Cir. 1979), cert. 
denied, 444 U.S. 1977 (1980). 

3 See Lichter v. United States, 334 U.S. 742, 785-86 (1948); United States v. Dona- 
hue Bros. Inc., 59 F.2d 1019, 1023 (8th Cir. 1932). 
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The Court: Well, let me just tell you. You keep mention- 
ing other people who could have testified. If I want them, 
I'll bring them down. 


In accordance with the Rules of Practice (7 CFR § 1.142(a\(3)), the 
second sentence quoted above was corrected by the ALJ on June 6, 
1984, to read, “If you want them, bring them down.” There is no 
basis for challenging this correction of the transcript. 

But even if the original version of the record were correct, after 
the lengthy testimony by Dr. Crichfield against respondent, and 
the introduction of 19 exhibits by complainant, even a layman 
should have known that if he had any witnesses, he should produce 
them. 

Furthermore, even at this late date, respondent has not given 
the name of one witness he should have called, or would like to call 
at a reopened hearing, or a brief statement of the nature of the tes- 
timony he would like to elicit from any witness. Respondent sug- 
gests that he would have introduced evidence that he previously 
had only “one point” assessed against him (Appeal Brief at 4). 
Since the Department does not have a “point” system, I assume he 
is referring to one prior warning letter. But, in any event, in the 
absence of evidence to the contrary, it would be assumed by the 
ALJ and the Judicial Officer that respondent had committed no 
prior violations. 

Respondent also suggests that he would like to show that he 
“had no intent to hurt a horse—ever” (Appeal Brief at 4). But here, 
again, in the absence of evidence to the contrary, it would be as- 
sumed that respondent had no intent to hurt his horse. That is, 
however, irrelevant since the Act was amended in 1976 for the ex- 
press purpose of eliminating the need to prove intent. As stated in 
In re Stamper, 42 Agric. Dec. 20, 44-46 (1983), aff'd, 722 F.2d 1483 
(9th Cir. 1984): 

A. Intent. 


The Horse Protection Act, as originally enacted in 1970, 
required proof of intent to sore a horse. Specifically, the 
statutory definition in the Act provided (15 U.S.C. § 1821(a) 
(1970)): 


(a) A horse shall be considered to be sored if, for 
the purpose of affecting its gait— 


(1) a blistering agent has been applied 
after December 9, 1970, internally or ex- 
ternally to any of the legs, ankles, feet, or 
other parts of the horse; 
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(2) burns, cuts, or lacerations have been 
inflicted after December 9, 1970, on the 
horse; 

(3) a chemical agent, or tacks or nails 
have been used after December 9, 1970, 
on the horse; or 

(4) any other cruel or inhumane method 
or device has been used after December 9, 
1970 on the horse, including, but not lim- 
ited to, chains or boots; 


which may reasonably be expected (A) to result in 
physical pain to the horse when walking, trotting, 
or otherwise moving, (B) to cause extreme physical 
distress to the horse, or (C) to cause inflammation. 
[Emphasis added.] 


As set forth in §I, supra, the statutory definition as 
amended in 1976 does not require that the soring agent 
(such as chains) be used for the purpose of affecting the 
horse’s gait, or that it be reasonably expected to result in 
physical pain. In view of the contrast between the defini- 
tion of “sored” in the 1970 Act and in the 1976 amend- 
ment now in effect, there is no need to resort to legislative 
history to show that proof of intent is not now required. 
But, in any event, the legislative history of the Horse Pro- 
tection Act Amendments of 1976 shows that Congress spe- 
cifically intended to eliminate the need to show intent. H. 
Rep. No. 94-1174, 94th Cong., 2d Sess. 1-2 (1976); S. Rep. 
No. 94-418, 94th Cong., 1st Sess. 3, 4 (1975). Specifically, it 
is stated in H. Rep. No. 94-1174, 94th Cong., 2d Sess. 1-2 
(1976), reprinted in [1976] 3 U.S. Code Cong. & Ad. News 
1696: 


The legislation makes the following substantive 
modifications in the existing law governing this 
program: 


1. Revises the definition of “sore” 
under existing law to eliminate the re- 
quirement that the soring of a horse must 
be done with the specific intent or pur- 
pose of affecting its gait. 
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For the foregoing reasons, an owner’s or exhibitor’s lack 
of intent to sore a horse is entitled to zero weight in deter- 
mining whether a violation occurred. 


Furthermore, lack of knowledge that the horse was sore, and 
lack of intent to sore the horse, is not a mitigating circumstance in 
determining the sanction. As stated in Stamper, supra, 42 Agric. 
Dec. at 62: 


Lack of actual knowledge or intent has never been regard- 
ed as a circumstance warranting a reduction in the civil 
penalty since actual knowledge or intent has never been 
proven in any case, and if lack of actual knowledge or 
intent were regarded as a mitigating circumstance, the re- 
medial purposes of the Act would not be achieved. 


Respondent contends that he was deprived of his constitutional 
rights because affidavits of five USDA employees were received in 
evidence, but only one of the employees testified (Appeal Brief at 
4). However, respondent stated at the hearing that he had no objec- 
tion “whatsoever” to the receipt of the exhibits (Tr. 14). Moreover, 
the testimony of Dr. Crichfield is sufficient by itself to sustain com- 
plainant’s burden of proof. The other employees were not called be- 


cause they were no longer with the Department, and their affida- 
vits were introduced solely to prevent an adverse inference from 
being drawn because of the Department’s failure to call them as 
witnesses (Memorandum in Opposition to Respondent’s Motion to 
Reopen Hearing at 3).4 


* Adverse inferences are frequently drawn against a party who fails to call a wit- 
ness who normally would have been expected to testify. E.g., In re Petty, 43 Agric. 
Dec. ___ (Oct. 31, 1984), appeal docketed, No. 3-84-2200-R (N.D. Tex.); In re Jarosz 
Produce Farms, Inc., 42 Agric. Dec. ___ (Oct. 6, 1983); In re Farrow, 42 Agric. Dec. 
—__ (Sept. 21, 1983), appeal docketed, No. 83-2548 (8th Cir. Nov. 18, 1983); In re 
Mattes Livestock Auction Market, Inc., 42 Agric. Dec. 81, 101-02, aff'd, 721 F.2d 
1125, 1130 (7th Cir. 1983); In re Stamper, 42 Agric. Dec. 20, 32 n.4 (1983), aff'd, 722 
F.2d 1483 (9th Cir. 1984); In re De Graaf Dairies, Inc., 41 Agric. Dec. 388, 402-03 
(1982), aff'd, No. 82-1157 (D.N.J. Jan. 24, 1983), aff'd mem., No. 83-5098 (8d Cir. Dec. 
30, 1983); In re King Meat Co., 40 Agric. Dec. 1468, 1507 (1981), aff'd, No. CV 81- 
6485 (C.D. Cal. Oct. 20, 1982), aff'd, No. 82-6029 (9th Cir. July 20, 1984); In re Great 
Western Packing Co., 39 Agric. Dec. 1358, 1863-64 (1980), aff'd, No. CV 81-0534 (C.D. 
Cal. Sept. 30, 1981); In re Purvis, 38 Agric. Dec. 1271, 1276-77 (1979); In re Wilcox, 37 
Agric. Dec. 1659, 1666-67 (1978); In re Central Ark. Auction Sale, Inc., 37 Agric. Dec. 
570, 586-87 (1977), aff'd, 570 F.2d 724 (8th Cir.), cert. denied, 486 U.S. 957 (1978); In 
re Arab Stock Yard, Inc., 37 Agric. Dec. 293, 305, aff'd mem., 582 F.2d 39 (5th Cir. 
1978); In re Burrus, 36 Agric. Dec. 1668, 1686-87 (1977), aff'd per curiam, 575 F.2d 
1258 (8th Cir. 1978); In re DeJong Packing Co., 39 Agric. Dec. 607, 637-38 (1977), 
aff'd, 618 F.2d 1329 (9th Cir.), cert. denied, 449 U.S. 1061 (1980); In re Loretz, 36 

Continued 
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Finally, respondent complains of the delay between the time of 
the horse show, September 1, 1978, and the hearing, March 27, 
1984, which is a period of 5% years. Although this delay is deplora- 
ble, much of it was caused by negotiating with respondent, and 
then being unable to find respondent after he moved. But, in any 
event, no prejudice resulted to respondent. Respondent states that 
he knows “of two witnesses who died during this span” (Appeal 
Brief at 4). But respondent admitted that they were not “eye wit- 
nesses” (Tr. 11). Hence their testimony would not have been help- 
ful to respondent here. 

For the foregoing reasons, the following Order should be issued. 


ORDER 


It is hereby ordered that respondent, E. Digby Palmer, is as- 
sessed a civil penalty of $2,000 which shall be payable to the Treas- 
urer of the United States by certified check or money order. 

The certified check or money order shall be forwarded to: Robert 
A. Ertman, Room 2008-South Building, Office of the General Coun- 
sel, United States Department of Agriculture, 14th Street and Inde- 
pendence Avenue, SW., Washington, D.C. 20250, within 60 days 
from the date this Order becomes final and effective. 

It is hereby further ordered that E. Digby Palmer be disqualified 
for a period of 1 year from showing or exhibiting any horse, and 
from judging or managing any horse show, exhibition or auction 
from the date the Order becomes final and effective. 

This Order will become final and effective on the day it is served 
upon respondent. 


Agric. Dec. 1087, 1100-01 (1977); In re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 
1558 (1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 1977), cert. denied, 435 U.S. 968 
(1978); In re Whaley, 35 Agric. Dec. 1519, 1522 (1976); In re Casca, 34 Agric. Dec. 
1917, 1929-30 (1975); In re Worsley, 33 Agric. Dec. 1547, 1571-72 (1974); In re Trenton 
Livestock, Inc., 33 Agric. Dec. 499, 514 (1974), aff'd per curiam, 510 F.2d 966 (4th Cir. 
1975); In re Speight, 33 Agric. Dec. 280, 300-01 (1974); In re Sy B. Gaiber & Co., 31 
Agric. Dec. 474, 499 (1972). 
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DISCIPLINARY DECISIONS 


In re: Max BARKLEY, JR. P&S Docket No. 6402. Decided January 7, 
1985. 


Dealer—Market agency—Registration requirement—Bonding requirement—Ac- 
counts and records—Prohibited from business for 28 days—Civil penalty—Con- 
sent. 


Allan Kahan, for complainant. 
Winston Buford, Eminence, Missouri, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seg.) by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that the respondent willfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 
This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this Decision. 

The complainant agrees to the entry of this Decision. 


FINDINGS OF FACT 


1. Max Barkley, Jr., hereinafter referred to as the respondent, is 
an individual whose mailing address is P.O. Box 86, Winona, Mis- 
souri 65588. 

2. Respondent is, and at all times material herein was, engaged 
in the business of buying and selling livestock in commerce for his 
own account and buyig livestock in commerce on a commission 
basis. 

3. Respondent is not registered with the Secretary of Agriculture 
either as a dealer to buy and sell livestock in commerce, or as a 
market agency to buy livestock in commerce on a commission 
basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this Decision, such Decision 
will be entered. 
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ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, shall cease and desist from: 

1. Issuing checks in purported payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit and available in the bank account upon which they are 
drawn to pay such checks when presented for payment; 

2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 

3. Engaging in business in any capacity for which bonding is 
required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and the 
regulations. 

Respondent, in connection with his operations subject to the Act, 
shall keep and maintain accounts, records and memoranda which 
fully and correctly disclose all transactions subject to the Packers 
and Stockyards Act and the regulations, including, but not limited 
to: a general ledger; a ledger showing accounts payable and ac- 
counts receivable; a complete livestock purchase and sale journal; 
and all invoices for livestock purchases and sales. 

Respondent Max Barkley, Jr. is prohibited for a period of twenty- 
eight (28) days from engaging in business or operating subject to 
the Packers and Stockyards Act as a dealer, buying and selling 
livestock in commerce either for his own account or as the employ- 
ee or agent of the vendor or purchaser, or as a market agency, 
buying or selling livestock in commerce on a commission basis or 
furnishing stockyard services. 

Respondent is hereby assessed a civil penalty of One Thousand 
Dollars ($1,000.00). 

The provisions of this Order shall become effective on the sixth 
day after service of this Decision on the respondent. 

Copies of this Decision shall be served upon the parties. 
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In re: STANDISH STOCKYARDS, INC., NORMAN DALE PEcK and Ray- 
MOND BALZER. P&S Docket No. 6125. Decided January 10, 1985. 


Market agency—Custodial account—Insufficient funds check—Failure to pay 
when due—Accounts and records—Prohibited from business for 21 days—Consent. 


Peter Train, for complainant. 
Norman A. Abood, Toledo, Ohio, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION WITH RESPECT TO NORMAN DALE PECK 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. An amended complaint was subsequently filed 
by the Administrator alleging that the financial condition of Stand- 
ish Stockyards, Inc., does not meet the requirements of the Act, 
and that the respondents wilfully violated the Act and the regula- 
tions issued thereunder (9 CFR § 201.1 et seg.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 CFR § 1.138). 

Respondent Norman Dale Peck admits the jurisdictional allega- 


tions in paragraph II of the amended complaint and specifically 
admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of 
settling this proceeding and for such purpose only, to the entry of 
this Decision. 

The complainant agrees to the entry of this Decision. 


FINDINGS OF FACT 


1. Norman Dale Peck, hereinafter referred to as respondent 
Peck, is an individual whose mailing address is 5219 West M 61, P. 
O. Box 131, Gladwin, Michigan 48624. 

2. Respondent Peck was, at all times material herein, the general 
manager of respondent Standish Stockyards, Inc., and the person 
responsible for the direction, management and control of respond- 
ent Standish Stockyards’ operations subject to the Act. 

3. Respondent Peck, at all times material herein, was a market 
agency within the meaning of that term as defined in the Act, and 
subject to the provisions of the Act. 
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CONCLUSIONS 


Respondent Norman Dale Peck having admitted the jurisdiction- 
al facts and the parties having agreed to the entry of this Decision, 
such Decision will be entered. 


ORDER 


Respondent Norman Dale Peck, his agents and employees, direct- 
ly or through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease 
and desist from: 

1. Failing to deposit in his custodial account for shippers’ pro- 
ceeds, within the times prescribed by section 201.42(c) of the regula- 
tions (9 CFR § 201.42(c)), an amount equal to the proceeds receiva- 
ble from the sale of consigned livestock; 

2. Failing to otherwise maintain his custodial account for ship- 
pers’ proceeds in strict conformity with the provisions of section 
201.42 of the regulations (9 CFR § 201.42); 

3. Issuing checks in payment of the net proceeds resulting from 
the sale of livestock on a commission basis without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; and 

4, Failing to transmit to the owners, shippers or consignors of 
livestock, when due, the net proceeds resulting from the sale of 
their livestock. 

Respondent Norman Dale Peck shall keep and maintain ac- 
counts, records, and memoranda which fully and correctly disclose 
all transactions involved in his business as a market agency subject 
to the Act including (1) a currently posted general ledger of ac- 
counts showing assets, liabilities, income, expenses and net worth; 
(2) a currently posted cash receipts and disbursements journal; (3) 
monthly bank reconciliations; and (4) a current record of outstand- 
ing checks drawn on his custodial and general accounts. 

Respondent Norman Dale Peck shall not engage in business as a 
market agency or dealer under the Act for a period of twenty-one 
(21) days from the effective date of this Order. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 

Copies of this Decision shall be served upon the parties. 
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In re: PALMER G. Hutincs, RonniE C. Austin, and GEORGE CLIN- 
TON McDoNNELL. P&S Docket No. 5744. Decided November 30, 
1984. 


Dealer—Unfair and deceptive billing practices—Suspension of registration—Cease 
and desist order—Civil penalty. 

Respondent engaged in a scheme to deceive three feedlots as to actual purchase 

prices and weights of cattle purchased for the feedlots by respondents and “rein- 

voiced” billings. Respondents were assessed civil penalties, ordered to cease and 

desist, and suspended for specified periods. This Decision and Order became final 

January 11, 1985, as to respondent Ronnie C. Austin. 


Allan Kahan, for complainant. 
Respondent Austin, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title III of the Packers 
and Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
§§ 181-229), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on March 31, 1980, by the Acting Deputy Administra- 
tor, Packers and Stockyards, Agricultural Marketing Service (now 
the Packers and Stockyards Administration), United States Depart- 
ment of Agriculture. 

The complaint charges that respondents Palmer G. Hulings, 
Ronnie C. Austin, and George Clinton McDonnell entered into and 
participated in a scheme to deceive three feedlots in Nebraska as to 
the actual purchase prices and weights of cattle purchased for the 
feedlots by respondents. The complaint further charges that re- 
spondents obtained blank invoices from the markets where they 
purchased cattle and “reinvoiced” and raised the actual purchase 
prices and weights. These actions are alleged to be in willful viola- 
tion of section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.44 and 201.55 of the regulations (9 CFR §§ 201.44 and 20.55). 

On April 30, 1980, respondent Palmer G. Hulings, by his attor- 
neys, filed his Answer in which he admitted that the Secretary had 
jurisdiction over him and denied the remaining allegations of the 
complaint. On June 16, 1980, respondent George Clinton McDon- 
nell filed a letter in answer to the complaint which was largely ex- 
planatory. On June 25, 1980, respondent Ronnie C. Austin filed a 
letter in answer to the Complaint in which he denied the allega- 
tions and moved for its dismissal. 

The oral hearing of this matter commenced on May 12, 1982 in 
the Bankruptcy Court, Courtroom 3, Federal Building, Lincoln, Ne- 
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braska, before Administrative Law Judge John G. Liebert, and con- 
tinued through May 24, 1982. Respondent Hulings was represented 
by Daniel W. Olsen of Deas, Van Hooser & Olsen, P.C., Kansas 
City, Missouri. Respondents Austin and McDonnell appeared pro 
se. Complainant was represented by Allan R. Kahan, Office of the 
General Counsel, United States Department of Agriculture, Wash- 
ington, D. C. 

Complainant called 12 witnesses and offered 40 exhibits. Re- 
spondent Hulings called 2 witnesses and offered no exhibits. The 
hearing transcript comprises 528 pages. 

On August 13, 1984, after the filing of proposed findings of fact, 
conclusions and supporting briefs on behalf of complainant and re- 
spondent Hulings, the proceeding was reassigned to Administrative 
Law Judge Victor W. Palmer. The reassignment was necessitated 
by the grave illness and subsequent demise of Judge Liebert. A 
telephone conference was held on September 26, 1984 in which the 
reassignment was discussed with the parties. The parties all agreed 
that Judge Palmer should decide the case upon the basis of the ex- 
isting record evidence, but asked for additional time to discuss 
again settlement possibilities. It was understood that if settlement 
negotiations were not successfully completed on or before October 
12, 1984, Judge Palmer would thereupon review the record and 
enter a decision and order unless he found that oral argument by 
telephone was needed for clarification of the issues. One of the re- 
spondents, George Clinton McDonnell, on October 23, 1984, con- 
sented to the entry of a stipulated decision and order. The remain- 
ing respondents have not reached any agreement with the com- 
plainant. 

Upon review of the record and the written briefs and arguments 
of the parties, it has been concluded that oral argument is not 
needed to elucidate the issues. It has further been concluded that 
an order should be entered against respondent Palmer G. Hulings 
requiring him to cease and desist from specified unfair and decep- 
tive billing practices, suspending him as a registrant under the Act 
for 45 days, and assessing a civil penalty against him of $3,000; and 
that an order should be entered against respondent Ronnie C. 
Austin requiring him to cease and desist from specified unfair and 
deceptive billing practices, suspending him as a registrant under 
the Act for 22 days, and assessing a civil penalty against him of 
$1,000. 
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FINDINGS OF FACT 


1. Respondent Palmer G. Hulings, mailing address Route 1, Lan- 
caster, Kansas 65041, is an individual who, at all times material 
herein, was: 

(a) engaged in the business of buying and selling livestock in 
commerce for his own account as H & H Cattle Co., and, 

(b) registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and as a market agency selling 
livestock on a commission basis. 

2. Respondent Ronnie C. Austin, mailing address Route 1, Ring- 
ling, Oklahoma 73456, is an individual who, at all times material 
herein, was: 

(a) engaged in the business of buying livestock on a commission 
basis as an agent, and, 

(b) registered with the Secretary of Agriculture as a dealer 
buying livestock for slaughter purposes. 

3. Respondent George Clinton McDonnell, mailing address 205 
Center Street, Whitesboro, Texas 76273, is an individual who, at all 
times material herein, was: 

(a) engaged in the business of buying and selling livestock in 
commerce for his own account, and 

(b) registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 

4, During the period May through August 1977, respondent Hul- 
ings had orders to purchase feeder cattle for three feedlots in Ne- 
braska; namely: Grosserode Cattle Company, Milford, Nebraska; 
Olson Feed Yard, Holdrege, Nebraska; and Will Feed, Inc., Cozad, 
Nebraska. The arrangement or contractual understanding each 
feedlot had with respondent Hulings was not written. It was the 
understanding of the parties that respondent Hulings would pur- 
chase and assemble in truckload lots, cattle meeting certain specifi- 
cations. 

5. Respondent Hulings held himself out to be operating as an 
order buyer during the time in question, filling the orders of his 
feedlot clients pursuant to their instructions. All three feedlots 
paid respondent Hulings a commission of 25¢ per hundredweight 
(later 35¢) for his services, in addition to the cost of the livestock, 
as well as any expenses incidental to the procurement of the cattle. 
The feedlots expected that they would receive the benefit of any 
price advantage. However, respondent Hulings permitted the three 
feedlots to reject cattle that did not meet their specifications and, 
in this sense, acted in the manner of a dealer purchasing cattle for 
his own account for resale to the three feedlots. 





PALMER G. HULINGS, RONNIE C. AUSTIN, & GEORGE C. McDONNELL 265 
Volume 44 Number 1 


6. Because respondent Hulings was unable to obtain, without as- 
sistance, all of the livestock needed to fill the feedlots’ orders, some 
of the cattle were purchased for him by respondents Ronnie C. 
Austin and George Clinton McDonnell. 

7. Respondent Austin purchased cattle on a commission basis for 
Hulings. Austin purchased cattle at Ardmore Livestock Auction, 
Ardmore, Oklahoma, on Mondays; at Waurika Livestock Market, 
Waurika, Oklahoma, on Tuesdays, until respondent Hulings ar- 
rived; at Farmers and Ranchers Stockyard, Comanche, Oklahoma, 
on Wednesdays; at Ringling Livestock Auction, Ringling, Oklaho- 
ma, on Thursdays, and occasionally at Apache Livestock Sales, Inc., 
Apache, Oklahoma. 

8. Respondent McDonnell purchased livestock for respondent 
Hulings at Muenster Livestock Commission Company, Muenster, 
Texas, and at Wichita Livestock Auction, Wichita Falls, Texas. 

9. For most of the sales in question, invoices were prepared pur- 
suant to instructions by respondent Hulings in the following 
manner: 

(a) Blank invoices were obtained at the various markets where 
cattle were purchased (some were simply picked up, others were 
provided by a market employee upon request); 

(b) An amount was added to the initial purchase price of the 
livestock which covered the buying commission for the person who 
purchased the cattle for respondent Hulings, and all other of Hul- 
ings’ expenses including trucking and his losses on cattle cut from 
previous loads and resold at a loss; 

(c) The adjusted price which included the buying commission, 
other expenses, and enhanced profits to Hulings beyond the agreed 
rate of commission, was entered on the blank invoices. The newly 
prepared invoices were sent to the feedlot buyers along with a 
recap sheet prepared by respondent Hulings. Each of the recap 
sheets represented the cattle which were put together to make up 
one truckload and the recap sheets listed each group of cattle put 
together to make up the load with entries showing their place of 
original purchase. 

10. Grosserode Cattle Company and Will Feed, Inc., required that 
the purchase invoices be sent to them along with the recap sheet. 
Both of these feedlots used the purchase invoices to determine the 
origin of the cattle, the date they were purchased, and their actual 
cost when purchased by respondent Hulings. 

11. The third feedlot, Olson Farms, did not request that any in- 
voices be provided with the recap sheet. 
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12. Respondent Hulings’ additions to prices of livestock as record- 
ed on the invoices prepared pursuant to his instructions were arbi- 
trary and inconsistent, varying from transaction to transaction. 

13. Respondent Hulings also added arbitrary weights to various 
of the cattle that were reinvoiced. Specifically, Hulings admitted 
that he reported higher weights to his feedlot clients than the pur- 
chase weights in each of the following transactions in which Hul- 
ings had not reweighed the cattle: 


(1977) 


Weight 
me oe For whom No. Market where Actual i. mark- 


; P 
weight (hs,) 


pur- sale purchased _— head purchased weight 


chase 
6-9 6-9 Grosserode 1 Muenster Livestock 485 525 40 
Cattle Co. Comm. Co. 


7-14 17-15 Grosserode 6 Muenster Livestock 120 
Cattle Co. Comm. Co. 


7-19 7-19 Will Feed, Inc. 11 Waurika Livestock 50 
Market 


8-2 8-4 Olson Feed 4 Waurika Livestock 105 
Yard Market 


14. The three feedlot owners testified they were, in general, satis- 
fied with their transactions with respondent Hulings. 


CONCLUSIONS 


Respondent Palmer G. Hulings willfully violated the Packers and 
Stockyards Act, 1921, by engaging, repeatedly, in the unfair and de- 
ceptive practice of increasing prices and adding arbitrary weights 
on “reinvoiced” billings to his customers for whom he was buying 
livestock on a commission basis as an order buyer (7 U.S.C. 
§ 213(a)). 

An order directing Palmer G. Hulings to cease and desist from 
continuing these violations of the Act is needed to prevent future 
occurrences (7 U.S.C. § 213(b)). Furthermore, upon consideration of 
the gravity of the offense, the size of Palmer G. Hulings’ business 
and the effect on his ability to continue in business, it is appropri- 
ate to assess a civil penalty of $3,000 for his violations (7 U.S.C. 
§ 213(b)). It is also appropriate to suspend Palmer G. Hulings as a 
registrant under the Act for a period of 45 days (7 U.S.C. § 204). 

Respondent Ronnie C. Austin willfully violated the Packers and 
Stockyards Act, 1921, by aiding and participating, repeatedly, in 
the unfair and deceptive practice of “reinvoicing” billings to Hul- 
ings’ customers for whom Hulings was buying livestock on a com- 
mission basis as an order buyer, under circumstances in which 
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Austin knew inflated purchase prices were being reported to Hul- 
ings’ clients (7 U.S.C. § 213(a)). An order directing Ronnie C. Austin 
to cease and desist from continuing these violations of the Act is 
needed to prevent future ocurrences (7 U.S.C. § 213(b)). Further- 
more, upon consideration of the gravity of the offense, the size of 
Austin’s business and the effect on his ability to continue in busi- 
ness, it is appropriate to assess a civil penalty of $1,000 for his vio- 
lations (7 U.S.C. § 213(b)). It is also appropriate to suspend Ronnie 
C. Austin as a registrant under the Act for a period of 22 days. 


DISCUSSION 


The parties dispute whether respondent Palmer G. Hulings was 
acting as a market agency buying for clients on commission or as a 
dealer selling on his own account. This distinction is immaterial to 
whether or not a violation occurred. 

Registrants under the Act are required to furnish honest and ac- 
curate invoices and other documents when they act in either capac- 
ity. William E. Hatcher, 41 Agric. Dec. 662 (1982); Sidney D. Collier, 
38 Agric. Dec. 957 (1979); Eric Loretz, 36 Agric. Dec. 1087 (1977); 
Arnold Fairbank, d/b/a/ Arnold Fairbank Cattle Co. 27 Agric. 
Dec. 1371 (1968), aff'd 9th Cir. 1970, 29 Agric. Dec. 601; Boone Live- 
stock Co., 27 Agric. Dec. 475 (1968). See also, 9 CFR §§ 201.44 and 
201.55. 

It is axiomatic, therefore, that Hulings violated the Act by his 
deceptive reinvoicing of cattle purchases to disguise actual pur- 
chase prices and weights from his feedlot cutomers. These decep- 
tive practices require the entry of a cease and desist order to pre- 
clude Hulings from engaging in such conduct in the future. 

Hulings, however, was not, in fact, dealing with the feedlots at 
arm’s length but was acting as a market agency buying cattle for 
them on commission, which heightens the gravity of his offense 
and must be considered in determining the appropriate sanctions 
to be imposed. 

Even though Hulings allowed the feedlots to reject cattle not 
meeting their specifications, which normally is a characteristic of a 
dealer transaction, the evidence of record makes it clear that Hul- 
ings was nonetheless holding himself out to be acting as the feed- 
lots’ order buyer. His compensation was understood to solely con- 
sist of the 25¢ per head, later 35¢ head, commission shown on the 
invoices. The feedlot operators testified that they entered into their 
arrangements with Hulings because they understood he would be 
acting on their behalf as an agent who would secure for them the 
full benefits of any favorable deals he was able to make. The fact 
that Hulings permitted his clients to reject cattle was obviously an 





PACKERS AND STOCKYARDS ACT 
Volume 44 Number 1 


uneconomic practice for an order buyer whose only compensation 
was based on a fixed rate of commission on only those cattle his 
clients accepted. But, as stated in Hatcher, supra at 666, which in- 
volved the use of “counterfeit” invoices by an order buyer to in- 
crease the prices and weights reported to his client to offset the cli- 
ent’s alleged arbitrary reduction of commissions and fees: 
“vield(ing) to economic pressures...is_ irrelevant to 
the ... violation, and also largely unpersuasive and 
irrelevant . . . (to) any sanction applicable. . . .” 

As an order buyer, Hulings was entitled to charge his clients for 
his additional expenses, including additional commissions paid to 
others helping him to assemble cattle for shipment to the feedlots. 
Mr. Hulings was obliged, however, to specify such added charges on 
the invoices he sent to his clients and not conceal them or disguise 
them by altering the actual weights and prices paid for the cattle. 
Although testimony was elicited from the feedlots at the hearing 
that they would not have objected to such charges being passed on 
to them, apparently Hulings believed he could better maintain 
client satisfaction by concealing them. It is his use of deception in 
reinvoicing the cattle that is the gravamen of the violations 
charged and found. 

Respondent Ronnie C. Austin participated in the deception by ob- 
taining blank invoices which Mr. Austin’s wife used to “reinvoice” 
cattle purchased for Hulings’ clients. The reinvoicing was per- 
formed by Mrs. Austin pursuant to Hulings’ directions and for a 
fee. It is clear, under these circumstances, that respondent Austin 
knew of Hulings’ deceptive practices and was a willing participant. 
He, therefore, violated his obligations as a registrant under the Act 
by engaging in unlawful and deceptive practices and should like- 
wise be subject to a cease and desist order to preclude future occur- 
rences. 

In assessing a civil penalty of $3,000 and suspending Palmer G. 
Hulings as a registrant under the Act for a period of 45 days, I 
have taken into consideration the fact that his clients were gener- 
ally satisfied with the transactions despite his deceptive invoicing 
practices. The size of his business and the effect of such sanctions 
upon his ability to continue in business have also been considered. 
These considerations have persuaded me against imposing harsher 
sanctions as was done in the factually similar Hatcher case, supra. 

Respondent Ronnie C. Austin is a young family man of apparent- 
ly modest income who made a very serious mistake at the start of 
his chosen career. He was a participant but not an instigator. He 
should not be sanctioned so severely as to be unable to continue in 
business. Accordingly, it has been concluded that a civil penalty of 
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$1,000 and a suspension as a registrant under the Act for a period 
of 22 days is the appropriate sanction. 
For the foregoing reasons, the following Order is being entered. 


ORDER 


Respondents Palmer G. Hulings and Ronnie C. Austin, individ- 
ually and as partners, or through any corporate or other device, in 
connection with their operations subject to the Packers and Stock- 
yards Act, shall cease and desist from: 

1. Misrepresenting to their principals (a) the original purchase 
weights or the original purchase prices for livestock purchased on a 
commission basis, or (b) the existence and true nature of charges 
made for their services; 

2. Preparing and issuing, or causing to be prepared and issued, 
in connection with the purchase or sale of livestock, accounts of 
purchase, invoices, billings, or any other document showing false, 
inaccurate, or misleading weight or price entries for such livestock; 

3. Collecting payment from the purchasers of livestock on the 
basis of false, inaccurate, or misleading weight or price entries on 
accounts of purchase, invoices, or billings; and 

4. Inserting or failing to insert in accounts of purchase, in- 
voices, billings, or any other document prepared in connection with 
the purchase or sale of livestock, any statement or information 
where such insertion or omission results, in whole or in part, in a 
false, inaccurate or misleading record is made, wholly or in part, of 
such livestock purchase or sale transaction. 

Respondent Hulings is suspended as a registrant under the Act 
for a period of forty-five (45) days, and is assessed a civil penalty of 
three thousand dollars ($3,000). 

Respondent Austin is suspended as a registrant under the Act for 
a period of twenty-two (22) days, and is assessed a civil penalty of 
one thousand dollars ($1,000). 

Said civil penalties shall be paid by certified check payable to the 
“Treasurer of the United States” and shall be mailed to and re- 
ceived by complainant by the effective date of this Decision. 

This Decision and Order shall become final and effective without 
further proceedings thirty-five (85) days after service on respond- 
ents unless appealed to the Secretary by a party to the proceedings 
within thirty (30) days after service, as provided in Section 1.145 of 
the Rules of Practice (7 CFR § 1.145). 

[This Decision and Order became final January 11, 1985.—Ed.] 
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In re: HEINHOLD Hoc Market, INC., and BENJAMIN J. SMITH. P&S 
Docket No. 6479. Decided January 11, 1985. 


Dealer—False and incorrect weights—Misrepresenting origin of livestock— 
Suspension of registration, in abeyance—Civil penalty—Consent. 


Jory Hochberg and Allan Kahan, for complainant. 
John H. Witner, Jr., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION WITH RESPECT TO HEINHOLD HOG MARKET, INC. 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violat- 
ed the Act and the regulations promulgated thereunder by the Sec- 
retary of Agriculture (9 CFR § 201.1 et seq.), hereinafter referred to 
as the regulations. This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to this pro- 
ceeding (7 CFR § 1.138). 

Respondent Heinold admits the jurisdictional allegations in para- 
graph I of the complaint as those allegations pertain to it, and spe- 


cifically admits that the Secretary has jurisdiction in this matter, 
neither admits nor denies the remaining allegations, waives oral 
hearing and further procedure, and consents and agrees, for the 
purpose of settling this proceeding and for such purpose only, to 
the entry of this Decision. 

The complainant agrees to the entry of this Decision. 


FINDINGS OF FACT 


1. (a) Heinold Hog Market, Inc., hereinafter referred to as re- 
spondent Heinold, is a corporation organized and existing under 
the laws of the State of Delaware. The business mailing address of 
its corporate headquarters is Box 375, Kouts, Indiana 46347. 

2. (b) Respondent Heinold is, and at all times material herein 
was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for its own account, and buying livestock in commerce 
on a commission basis; and 

(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and as a market agency to buy 
livestock in commerce. 
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CONCLUSIONS 


Respondent Heinold having admitted the jurisdictional facts and 
the parties having agreed to the entry of this Decision, such Deci- 
sion will be entered. 


ORDER 


Respondent Heinold, its officers, directors, agents, and employ- 
ees, directly or through any corporate or other device, shall cease 
and desist from: 

1. Weighing livestock at other than their true and correct 
weights; 

2. Paying the sellers of livestock on the basis of false and incor- 
rect weights; 

3. Collecting from the purchasers of livestock on the basis of 
false and incorrect weights; 

4. Failing to maintain and operate livestock scales owned or 
controlled by the respondent in such manner as to insure accurate 
weights or otherwise failing to weigh livestock in strict conformity 
with the requirements of section 201.73-1 of the regulations; 

5. Preparing invoices or any other document in connection 
with the purchase or sale of livestock which purport to show the 
livestock as having been weighed and placed by the respondent 
into different weight ranges unless such weight ranges represent 
actual weights obtained from livestock being placed on the scale 
unless otherwise expressly agreed to in writing by the parties to 
the purchase or sale; 

6. Preparing invoices or any other documents in connection 
with the sale of livestock which misrepresent the origin of the live- 
stock; 

7. Paying for livestock or collecting payment for livestock on 
the basis of weight ranges unless such weight ranges represent 
actual weights obtained from the weighing of livestock unless oth- 
erwise expressly agreed to in writing by the parties to the purchase 
or sale; 

8. Making or issuing or causing to be made or issued, false, in- 
correct, or inaccurate entries in scale tickets, invoices or any other 
documents evidencing or preparing in connection with the pur- 
chase of sale of livestock; 

9. Issuing or causing to be issued invoices or any other docu- 
ments prepared in connection with the purchase or sale of livestock 
which fail to show the true and correct weights of such livestock 
and all other facts necessary to show clearly and completely the 
true nature of the transaction; and 
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10. Collecting or aiding and assisting any person to collect from 
the purchasers of livestock on the basis of false, incorrect, or inac- 
curate invoices or accountings. 

Respondent Heinold shall keep and maintain accounts, records, 
and memoranda which fully and correctly disclose the true nature 
of all transactions involved in its businesses subject to the Packers 
and Stockyards Act, including, but not limited to: (1) scale tickets 
issued in serially numbered sequence which show the name and ad- 
dress of the issuing buying station or a designation sufficient to 
identify the buying station; and (2) documents sufficient to show 
the number of head of livestock transferred into or out of each 
buying station and the date of transfer. 

Respondent Heinold is suspended as a registrant under the Pack- 
ers and Stockyards Act for a period of one year; PROVIDED, how- 
ever, that this suspension period is held in abeyance except with 
respect to respondent’s Prescott station. 

In accordance with section 312(b) of the Act (7 U.S.C. 213(b)), re- 
spondent is assessed a civil penalty in the amount of forty-five 
thousand dollars ($45,000). 

Respondent shall obtain a signed acknowledgment from all of its 
buying station managers that they have read this Decision and 
Order. Respondent shall maintain an ongoing information program 
for all officers, divisions managers, and buying station managers 
designed to insure that such persons are aware of the requirements 
of this Decision and Order, including, but not limited to, delivering 
a copy of Section 201.73-1 of the regulations to all buying station 
managers and obtaining signed acknowledgments from newly hired 
station managers, for at least three years from the effective date of 
this order, that they have read this Decision and Order. 

Respondent shall, within sixty (60) days after service of this Deci- 
sion and Order, file with the Branch Chief, Scales and Weighing 
Branch, Room 3412 South Building, Packers and Stockyards Ad- 
ministration, U.S. Department of Agriculture 20250 a written 
report setting forth in detail the manner and form of their compli- 
ance with the order herein. 

The provisions of this Order shall become effective on the sixth 
(6th) day after it is served on the respondent. 

Copies hereof shall be served of the parties. 
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In re: Cora B. Raascu. P&S Docket No. 6465. Decided January 18, 
1985. 


Dealer—Market agency—Bonding—Cease and desist order. 


Stephen Luparello, for complainant. 
Respondent Austin, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 


maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this Decision. 

The complainant agrees to the entry of this Decision. 


FINDINGS OF FACT 


1. Respondent Cora B. Raasch, doing business as C-B Livestock 
Company, hereinafter referred to as the respondent, is an individ- 
ual whose business mailing address is 501 South Broadway, Scottsb- 
luff, Nebraska 69361. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for her own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce, and as a market agency to buy 
livestock in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this Decision, such Decision 
will be entered. 
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ORDER 


Respondent Cora B. Raasch, individually or through any corpo- 
rate or other device, in connection with her activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Insofar as respondent is now in full compliance with the bonding 
requirements under the Act and the regulations, no suspension is 
warranted. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 

Copies of this Decision shall be served upon the parties. 


In re: C & H Catrite Company Inc., and CALvin HENIFIN. P&S 
Docket No. 6232. Decided January 22, 1985. 


Dealer—Market Agency—Bonding—Suspension of registration. 


Jory Hochberg, for complainant. 
Roger L. Kromer, Portland, Oregon, for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint as set forth below and specifically admit 
that the Secretary has jurisdiction in this matter, neither admit 
nor deny the remaining allegations, waive oral hearing and further 
procedure, and consent and agree, for the purpose of settling this 
proceeding and for such purpose only, to the entry of this Decision. 

The complainant agrees to the entry of this Decision. 
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FINDINGS OF FACT 


1. C&H Cattle Company, hereinafter referred to as the corporate 
respondent, is a corporation with a business mailing address of 
8122 S.E. Lake Road # 20, Milwaukie, Oregon 97222. 

2. The corporate respondent is, and at all times material herein 
was: 

(a) Engaged in the business of buying livestock in commerce on 
a commission basis; 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce, and as a market agency to buy 
livestock in commerce; and 

(c) The successor to the previous livestock operations of Calvin 
W. Henifin. 

3. Calvin W. Henifin, hereinafter referred to as respondent Heni- 
fin, is an individual whose business mailing address is 8122 S.E. 
Lake Road # 20, Milwaukie, Oregon 97222. 

4. Respondent Henifin is, and at all times material herein was: 

(a) President and a director of the corporate respondent; 

(b) Owner of 90% of the stock issued by the corporate respond- 
ent; 

(c) Responsible for the direction, management and control of 
the corporate respondent; 

(d) Engaged in the business of buying livestock in commerce on 
a commission basis; and 

(e) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce, and as a market agency to buy 
livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this Decision, such Decision 
will be entered. 


ORDER 


Respondent C&H Cattle Company, Inc., its officers, directors, 
agents, employees, successors and assigns, directly or indirectly 
through any corporate or other device, and respondent Calvin Hen- 
ifin, his agents and employees, directly or indirectly through any 
corporate or other device, in connection with their operations sub- 
ject to the Packers and Stockyards Act, shall cease and desist from 
engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a rea- 
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sonable bond or its equivalent, as required by the Act and the regu- 
lations. 

Respondents C&H Cattle Company, Inc., and Calvin W. Henifin 
are suspended as registrants under the Act for a period of one year 
and thereafter until such time as they comply fully with the bond- 
ing requirements under the Act and the regulations. When re- 
spondents demonstrate that they are in full compliance with such 
bonding requirements, a supplemental order will be issued in this 
proceeding terminating this suspension after the expiration of the 
one year period. 

PROVIDED, however, that once respondents have demonstrated 
that they are in full compliance with the bonding requirements of 
the Act and regulations, and after the respondents have served the 
initial sixty days of the one year period of suspension, the remain- 
der of the suspension will be held in abeyance unless the respond- 
ents, after being afforded an opportunity for hearing, are found to 
have engaged in the practices alleged in the complaint within that 
remaining period. This shall not be construed as a stipulated sanc- 
tion for such future violations, however, and complainant shall be 
free to seek additional sanctions for such new violations. 

Respondent Calvin Henefin acknowledges and agrees that this 
order prohibits him from acting as an officer, employee or agent of 
a stockyard owner, packer, market agency or dealer performing ac- 
tivities in connection with livestock transactions in commerce 
during the active portion of his suspension. 

Respondent Henefin further acknowledges and agrees that once 
he has served the initial sixty days of the above suspension, he 
may serve as a salaried employee of a packer, market agency or 
dealer, but may not operate as a market agency buying livestock 
on commission until he obtains an adequate bond or its equivalent 
as required by the Act and regulations. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondents. 

Copies of this Decision shall be served upon the parties. 





ROYAL J. ALEXANDER AND ALPHA B. ALEXANDER 
Volume 44 Number 1 


In re: Roya J. ALEXANDER and ALPHA B. ALEXANDER. P&S Docket 
No. 6405. Decided December 12, 1984. 


Market agency—Bonding—Cease and desist order—Suspension of registration— 
Civil penalty—Default. 


Peter V. Train, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondents wilfully violated the Act and regulations promulgated 
thereunder (9 CFR § 201.1 et segq.). 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seg.) governing proceedings under the Act were served upon re- 
spondents by the Hearing Clerk by certified mail. Respondents 
were informed in a letter of service that an answer should be filed 
pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in 
the complaint. 

Respondents have failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondents’ failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to Section 
1.189 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Royal J. Alexander and Alpha B. Alexander, hereinafter re- 
ferred to as respondents, are partners doing business as LaFon- 
taine Livestock Sale. Their business mailing address is 203 S. 
Walnut, Box 222, LaFontaine, Indiana 46940. 

(b) Respondents are, and at all times material herein were: 

(1) Engaged in the business of conducting and operating the 
LaFontaine Livestock Sale stockyard, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 

(2) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard; and 
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(3) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis. 

2. Respondents were notified on June 16, 1984, that the 
$45,000.00 surety bond maintained to secure the performance of 
their livestock obligations under the Act would be terminated effec- 
tive July 13, 1984, and that if they continued their livestock oper- 
ations without adequate bond coverage or its equivalent, they 
would be in violation of section 312(a) of the Act and sections 
201.29 and 201.30 of the regulations promulgated thereunder. Not- 
withstanding such notice, respondents have continued to engage in 
the business of a market agency, selling livestock in commerce cn a 
commission basis, without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the regula- 
tions. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respond- 
ents have wilfully violated Section 312(a) of the Act (7 U.S.C. 
§ 213(a)), and Sections 201.29 and 201.30 of the regulations (9 CFR 
§§ 201.29, 201.30). 


ORDER 


Respondents Royal J. Alexander and Alpha B. Alexander, their 
agents and employees, directly or through any corporate or other 
device, shall cease and desist from engaging in business in any ca- 
pacity for which bonding is required under the Packers and Stock- 
yards Act, and the regulations, without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 

Respondents are suspended as a registrant under the Act until 
they comply fully with the bonding requirements under the Act 
and the regulations. When respondents demonstrate that they are 
in full compliance with such requirements, a supplemental order 
will be issued in this proceeding terminating the suspension. 

In accordance with Section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondents are jointly and severally assessed a civil penalty in the 
amount of One Thousand Seven Hundred and Fifty Dollars 
($1,750.00). 

This Decision and Order shall become final without further pro- 
ceedings 35 days after service hereof unless appealed to the Judi- 
cial Officer within 30 days after service (7 CFR §§ 1.189, 1.145). 

Copies hereof shall be served on the parties. 
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[This Decision and Order became final January 23, 1985.—Ed.] 


In re: Paut J. Spence. P&S Docket No. 6456. Decided January 23, 
1985. 


Dealer—Bonding—Cease and desist order—Suspension of registration—Civil 
penalty—Consent. 


Barbara Harris, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this Decision. 

The complainant agrees to the entry of this Decision. 


FINDINGS OF FACT 


1. Respondent Paul J. Spence is an individual whose business 
mailing address is 13823 W. Locust, Room 23, Springfield, Missouri 
65808. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer 
buying and selling livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such Decision 
will be entered. 
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ORDER 


Respondent Paul J. Spence, individually or through any corpo- 
rate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with Section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is assessed a civil penalty in the amount of Five Hun- 
dred Dollars ($500.00). 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: Rector AUCTION SALE Barn, INc., P&S Docket No. 6462. De- 
cided January 23, 1985. 


Dealer—Bonding—Cease and desist order—Suspension of registration—Civil 
penalty—Consent. 


Allan Kahan, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulatins issued thereunder (9 CFR § 201.1 et segq.). 
This Decision is entered pursuant to the consent decision provi- 
sions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
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and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Rector Auction Sale Barn, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business lo- 
cated at Rector, Arkansas. Respondent’s business mailing address 
is P. O. Box 72, Hwy. 49, Rector, Arkansas 72461. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for its own account; and 

(b) Registered with the Secretary of Agriculture as a dealer 
buying and selling livestock in commerce, and as a market agency 
selling livestock in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this Decision, such Decision 
will be entered. 


ORDER 


Respondent Rector Auction Sale Barn, Inc., its officers, directors, 
agents, employees, successors and assigns, directly or through any 
corporate or other device, in connection with its operations as a 
dealer or market agency subject to the Act, shall cease and desist 
from engaging in business subject to the Act without filing and 
maintaining a reasonable bond or its equivalent, as required by the 
Act and the regulations. 

Respondent is suspended as a registrant under the Act until such 
time as it complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that it is 
in compliance with such bonding requirements, a Supplemental 
Order will be issued in this proceeding terminating the suspension. 

In accordance with Section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is assessed a civil penalty in the amount of Five Hun- 
dred Dollars ($500.00). 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 





PACKERS AND STOCKYARDS ACT 
Volume 44 Number 1 


In re: Jo—E GRINSTEAD. P&S Docket No. 6466. Decided January 29, 
1985. 


Dealer—Market agency—Insufficient funds check—Failure to pay when due— 
Cease and desist order—Suspension of registration—Consent. 


Stephen Lupparello, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neithr admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 


and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this Decision. 
The complainant agrees to the entry of this Decision. 


FINDINGS OF FACT 


1. Joe Grinstead, doing business as Joe Grinstead Farms, herein- 
after referred to as the respondent, is an individual whose business 
address is R.R. #4, Box 289, Sheridan, Indiana 46069. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account and for the accounts of others; and 

(b) Registered with the Secretary of Agriculture as a dealer 
buying and selling livestock in commerce for his own account, and 
as a market agency buying livestock in commerce on a commission 
basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this Decision, such Decision 
will be entered. 
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ORDER 


Respondent Joe Grinstead, his agents and employees, directly or 
indirectly, through any corporate or other device, in connection 
with his operations subject to the Packers and Stockyards Act, 
shall cease and desist from: 

1. Issuing checks in payment for livestock purchased without 
having and maintaining sufficient funds on deposit and available 
in the accounts upon which such checks are drawn to pay such 
checks when presented; 

2. Failing to pay, when due, for livestock purchased; 

3. Failing to pay for livestock. 

Respondent is suspended as a registrant under the Act for a 
period of one hundred and twenty (120) days. 

The provisions of this Order shall become effective on the sixth 
day after service on this Order on the respondent. 

Copies of this Decision shall be served on the parties. 


In re: HEINHOLD Hoc Market, INc., and BENJAMIN J. SmitH. P&S 
Docket No. 6479. Decided February 4, 1985. 


Dealer—False and incorrect weights—Misrepresenting origin of livestock— 
Suspension of registration—in abeyance—Civil penalty—Consent. 


Jory Hochberg and Allan Kahan, for complainant. 
Thomas A. Lovell, Clear Lake, Iowa, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION WITH REGARD TO BENJAMIN J. SMITH 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violat- 
ed the Act and the regulations promulgated thereunder by the Sec- 
retary of Agriculture (9 CFR § 201.1 et seg.), hereinafter referred to 
as the regulations. This Decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to this pro- 
ceeding (7 CFR § 1.138). 

Respondent Smith admits the jurisdictional allegations in para- 
graph I of the complaint as those allegations pertain to him, and 
specifically admits that the Secretary has jurisdiction in this 
matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and 
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agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this Decision. 
The complainant agrees to the entry of this Decision. 


FINDINGS OF FACT 


1. Benjamin J. Smith, hereinafter referred to as respondent 
Smith, is an individual whose address is Apt. D-1, Highland Ter- 
race, Charles City, Iowa 50616. 

2. Respondent Smith, during the period from approximately June 
1, 1982, through approximately July 1, 1984, was manager of re- 
spondent Heinold Hog Market Inc.’s buying station located at Pres- 
cott, Iowa. 

3. Respondent Smith, at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in 
commerce as an employee of the vendor or purchaser; and 

(2) A dealer within the meaning and subject to the provisions 
of the Act. 


CONCLUSIONS 


Respondent Smith having admitted the jurisdictional facts and 
the parties having agreed to the entry of this Decision, such Deci- 
sion will be entered. 


ORDER 


Respondent Smith, his agents and employees, directly or through 
any corporate or other device, shall cease and desist from: 

1. Weighing livestock at other than their true and correct 
weights; 

2. Paying the sellers of livestock on the basis of false and incor- 
rect weights; 

3. Collecting from the purchasers of livestock on the basis of 
false and incorrect weights; 

4. Failing to maintain and operate livestock scales owned or 
controlled by the respondent in such manner as to insure accurate 
weights or otherwise failing to weigh livestock in strict conformity 
with the requirements of section 201.73-1 of the regulations; 

5. Preparing invoices or any other document in connection 
with the purchase or sale of livestock which purport to show the 
livestock as having been weighed and placed by the respondent 
into different weight ranges unless such weight ranges represent 
actual weights obtained from livestock being placed on the scale 
unless otherwise expressly agreed to in writing by the parties to 
the purchase or sale; 
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6. Preparing invoices or any other documents in connection 
with the sale of livestock which misrepresent the origin of the live- 
stock; 

7. Paying for livestock or collecting payment for livestock on 
the basis of weight ranges unless such weight ranges represent 
actual weights obtained from the weighing of livestock unless oth- 
erwise expressly agreed to in writing by the parties to the purchase 
or sale; 

8. Making or issuing or causing to be made or issued false, in- 
correct, or inaccurate entries in scale tickets, invoices or any other 
documents evidencing or prepared in connection with the purchase 
or sale of livestock; 

9. Issuing or causing to be issued invoices or any other docu- 
ments prepared in connection with the purchase or sale of livestock 
which fail to show the true and correct weights of such livestock 
and all other facts necessary to show clearly and completely the 
true nature of the transaction; and 

10. Collecting or aiding and assisting any person to collect from 
the purchasers of livestock on the basis of false, incorrect, or inac- 
curate invoices or accountings. 

Respondent Smith shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in his business subject to the Packers and 
Stockyards Act, including, but not limited to: (1) scale tickets issued 
in serially numbered sequence which show the name and address 
of the issuing buying station or a designation sufficient to identify 
the buying station; and (2) load out sheets and worksheets prepared 
by the respondent. 

Respondent Smith shall not operate as a dealer or as a market 
agency subject to the Act or serve as an employee or agent of a 
dealer or a market agency subject to the Act for a period of eight- 
een (18) months. 

The provisions of this Order shall become effective on the sixth 
day after it is served on the respondent. 

Copies hereof shall be served on the parties. 
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In re: SOUTHWESTERN SALES ComMPANY, INc. P&S Docket No. 6476. 
Decided February 8, 1985. 


Market agency—Bonding—Cease and desist order—Civil penalty—Consent. 


Stephen Luparello, for complainant. 
Robert T. Keeton, Huntingdon, Tennessee, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 


and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this Decision. 
The complainant agrees to the entry of this Decision. 


FINDINGS OF FACT 


1. Southwestern Sales Company, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of business 
locted at Huntingdon, Tennessee. Respondent’s business mailing 
address is Highway 70 East, Huntingdon, Tennessee 38344. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the 
Southwestern Sales Company, Inc., stockyard, a stockyard posted 
under and subject to the provisions of the Act, herein referred to as 
the stockyard; 

(b) Engaged in the business of a market agency, selling live- 
stock in commerce on a commission basis; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this Decision, such Decision 
will be entered. 
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ORDER 


Respondent Southwestern Sales Company, Inc., its agents and 
employees, directly or through any corporate or other device, in 
connection with its operations subject to the Packers and Stock- 
yards Act, shall cease and desist from engaging in business in any 
capacity for which bonding is required under the Act and the regu- 
lations without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and regulations. 

Insofar as respondent is now in full compliance with the bonding 
requirements under the Act and the regulations, no suspension is 
warranted. 

Respondent is assessed a civil penalty in the amount of Six Hun- 
dred and Fifty Dollars ($650.00). 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 

Copies hereof shall be served upon the parties. 


In re: GOTHAM PROVISION CoMPANY, INc., P&S Docket No. 64389. De- 
cided February 11, 1985. 


Packer—Insufficient funds check—Failure to pay when due—Cease and desist 
order—Civil penalty—Consent. 


Roberta Swartzendruber, for complainant. 
Vern L. Freeland, Miami, Florida, for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents violated the Act. This Decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admit that the Secretary has jurisdiction in this matter, neither 
admit or deny the remaining allegations, waive oral hearing and 
further procedure, and consent and agree, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of this 
Decision. 

The complainant agrees to the entry of this Decision. 
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FINDINGS OF FACT 


1. Gotham Provision Company, Inc., hereinafter referred to as 
the corporate respondent, is a North Carolina corporation with its 
principal place of business located at Swannanoa, North Carolina. 
Corporate respondent’s business mailing address is P. O. Box 9238, 
Asheville, North Carolina 28815. 

2. The corporate respondent is, and at all times material herein 
was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 

3. Warren B. Moore, hereinafter referred to as the individual re- 
spondent, owns 100% of the stock and is president of the corporate 
respondent. 

4. The individual respondent directs, manages and controls all 
business activities of the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this Decision, such Decision 
will be entered. 


ORDER 


The corporate respondent, its officers, directors, agents, employ- 
ees, successors and assigns, and the individual respondent, directly 
or through any corporate or other device, in connection with his 
business subject to the Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; 

2. Failing to pay, when due, the full purchase price of live- 
stock; and 
3. Issuing post-dated checks in payment for livestock, 

Respondents are assessed jointly and severally a civil penalty in 
the amount of Two Thousand Five Hundred Dollars ($2,500.00). 

The provisions of this Order become effective on the first day 
after service of this Decision on the respondents. 

Copies hereof shall be served upon the parties. 
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In re: Gary Witson. P&S Docket No. 6408. Decided February 14, 
1985. 


Packer—Failure to pay full purchase price—Failure to remit funds to seller—Civil 
penalty—Consent. 


Thomas Heinz, for complainant. 
Ronnie C. Batchelor, Decatur, Georgia, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.), hereinafter referred to as the Act, by a 
Complaint and Notice of Hearing filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, alleging that the respondent violated the Act. This De- 
cision is entered pursuant to the consent decision provisions of the 
Rules of Practice applicable to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of 
settling this proceeding and for such purpose only, to the entry of 
this Decision. 

The complainant agrees to the entry of this Decision. 

FINDINGS OF FACT 


1. Gary Wilson, hereinafter referred to as the respondent, is an 
individual who resides at 699 Rockborough Drive, Stone Mountain, 
Georgia 30083. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of marketing meats, meat food 
products, poultry and poultry products acting as a wholesale 
broker, dealer or distributor in commerce under the names 
“Wilson Brokerage Company” and “G & W Meats”; and 

(b) A packer, within the meaning of and subject to the provi- 
sions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this Decision, such Decision 
will be entered. 





PACKERS AND STOCKYARDS ACT 
Volume 44 Number 1 


ORDER 


Respondent, in connection with his packer operations, shall cease 
and desist from: 

1. Failing to pay the full purchase price of meat, meat food 
products, poultry or poultry products; and 

2. Converting or causing the conversion of sale proceeds to his 
own use instead of directing the sale proceeds to the seller in any 
transaction in which respondent acts as a broker. 

In accordance with section 203(b) of the Act (7 U.S.C. § 198(b)), re- 
spondent is hereby assessed a civil penalty of ten thousand dollars 
($10,000.00) 

The provisions of this Order shall become effective on the first 
day after service of this order on the respondent. 

Copies of this Decision shall be served upon the parties. 


In re: ORANGE Meat Packine Co., INc., and G. & L. Packina Co., 
Inc. P&S Docket No. 5717. Decided February 27, 1985. 


Packer—insufficient funds check—Failure to pay when due—Failing to hold funds 
in trust—Cease and desist—Consent. 


Barbara Harris, for complainant. 
Keith Wolfe, Syracuse, New York, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION WITH REGARD TO ORANGE MEAT PACKING CO., INC. 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing 
filed by the then Acting Deputy Administrator, Packers and Stock- 
yards, AMS, United States Department of Agriculture, now Pack- 
ers and Stockyards Administration, alleging that the respondents’ 
financial condition does not meet the requirements of the Act and 
that the respondents violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seg.). This Decision is entered pursuant 
to the consent decision provisions of the rules of practice applicable 
to this proceeding (7 CFR 1.138). 

Respondent Orange Meat Packing Co., Inc., admits the jurisdic- 
tional allegations in paragraph I of the Complaint and Notice of 
Hearing and specifically admits the Secretary has jurisdiction in 
this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this Decision. 
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The complainant agrees to the entry of this Decision. 


FINDINGS OF FACT 


1. Orange Meat Packing Co., Inc., hereinafter referred to as re- 
spondent Orange, is a corporation organized and existing under the 
laws of New York with its principal place of business located at 
Syracuse, New York. Its mailing address is 1410 Jamesville 
Avenue, P.O. Box 45, Syracuse, New York 13205. 

2. Respondent Orange, at all times material herein, was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act 

(c) The average annual purchases of livestock by respondent 
Orange exceeded $500,000.00. 


CONCLUSIONS 


Respondent Orange having admitted the jurisdictional facts and 
the parties having agreed to the entry of this Decision, such Deci- 
sion will be entered. 


ORDER 


Respondent Orange Meat Packing Co., Inc., its officers, directors, 
agents, employees, successors and assigns, directly or through any 
corporate or other device, in connection with respondent’s oper- 
ations as a packer, shall cease and desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available to pay such 
checks when presented for payment; 

2. Failing to pay, when due, the full purchase price of live- 
stock; 

3. Failing to hold in trust funds required to be held in trust for 
the benefit of all unpaid cash sellers of livestock, pursuant to sec- 
tion 206(b) of the Packers and Stockyards Act (7 U.S.C. 196(b)); and 

4. Purchasing livestock for slaughter while respondent’s cur- 
rent liabilities exceed its current assets, unless respondent pays the 
full purchase price of the livestock at the time of purchase in cash, 
by certified check, or by wire transfer of funds to the seller or the 
seller’s duly authorized representative at the time of transfer of 
possession of the livestock to the respondent. 

The provisions of this Order shall become effective on the first 
day after service of this Order on the respondent Orange. 
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Copies of this decision shall be served upon the parties. 


In re: FREDERICKTOWN AUCTION Co., INc. P&S Docket No. 6414. De- 
cided February 27, 1985. 


Dealer—Market agency—Bonding—Cease and desist—Civil penalty—Consent. 


Jory Hockberg, for complainant. 
Robin E. Fulton, Fredericktown, Missouri, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this Decision. 

The complainant agrees to the entry of this Decision. 


FINDINGS OF FACT 


1. Fredericktown Auction Co., Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business in 
Fredericktown, Missouri. Respondent’s business mailing address is 
P. O. Box 401, Fredericktown, Missouri 63645. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the 
Fredericktown Auction Co., Inc., stockyard, a stockyard posted 
under and subject to the provisions of the Act, hereinafter referred 
to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard and buying and selling livestock in com- 
merce for its own account; and 

(c) Registered with the Secretary of Agriculture as a dealer 
buying and selling livestock in commerce for its own account and 
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as a market agency selling livestock in commerce on a commission 
basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this Decision, such Decision 
will be entered. 


ORDER 


Respondent Fredericktown Auction Co., Inc., its officers, direc- 
tors, agents, employees, successors and assigns, directly or through 
any corporate or other device, in connection with its activities sub- 
ject to the Packers and Stockyards Act, shall cease and desist from 
engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the regu- 
lations. 

In accordance with Section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is assesed a civil penalty in the amount of Four Hun- 
dred Dollars ($400.00). 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 

Copies of this Decision shall be served upon the parties. 


In re: NoRMAN W. Waitt. P&S Docket No. 6419. Decided February 
27, 1985. 


Dealer—Market agency—Insufficient funds check—Failure to pay when due— 
Failure to pay full price—Issuing drafts without written agreements from sell- 
ers—Suspension of registration—Consent. 


Ben E. Bruner, for complainant. 
David R. Crary, Sioux City, Iowa, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This Decision is entered pursuant to the consent decision pro- 
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visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this Decision. 

The complainant agrees to the entry of this Decision. 


FINDINGS OF FACT 


1. Norman W. Waitt, hereinafter referred to as the respondent, is 
an individual doing business as N. W. Cattle Company whose busi- 
ness mailing address is Box 2477 Stockyards Station, Sioux City, 
Iowa 51107. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; 

(b) Engaged in the business of buying livestock in commerce on 
a commission basis; and 

(c) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and as a market agency to buy 
livestock in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this Decision, such Decision 
will be entered. 


ORDER 


Respondent Norman Waitt, his agents and employees, directly or 
through any corporate or other device, in connection with his ac- 
tivities subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Issuing checks in payment for livestock purchases without 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; 

2. Failing to honor and make funds available to pay drafts 
issued for livestock when such drafts are presented for payment; 

3. Failing to pay, when due, the full purchase price of live- 
stock; 

4, Failing to pay the full purchase price of livestock; and 
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5. Issuing drafts which are not checks in payment for livestock 
without obtaining, before the transactions, written agreements 
from the sellers that payment may be made by draft. 

Respondent is suspended as a registrant under the Act for a 
period of 90 days. 

The provisions of this Order shall become effective on May Ist, 
1985. 

Copies of this Decision shall be served upon the parties. 


In re: Jimmy Hicarns. P&S Docket No. 6415. Decided February 28, 
1985. 


Dealer—Bonding—Cease and desist—Civil penalty—Consent. 


Thomas Heinz, for complainant. 
D. Russell Thomas, Murfreesboro, Tennessee, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This Decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this Decision. 

The complainant agrees to the entry of this Decision. 


FINDINGS OF FACT 


1. Jimmy Higgins, doing business as Higgins Livestock, herein- 
after referred to as the respondent, is an individual whose mailing 
address is P.O. Box 396, Woodbury, Tennessee 37190. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
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(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this Decision, such Decision 
will be entered. 


ORDER 


Respondent Jimmy Higgins, individually or through any corpo- 
rate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Inasmuch as respondent has demonstrated that he is in full com- 
pliance with the bonding requirements under the Act and the regu- 
lations, no suspension of his registration is warranted. 

In accordance with Section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is assessed a civil penalty in the amount of Seven Hun- 
dred Dollars ($700.00). 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 

Copies of this Decision shall be served upon the parties. 


In re: Linsrty E. EcKErT, RONALD T. BOWMAN and GEORGE YOUNG. 
P&S Docket No. 6474. Decided February 28, 1985. 


Dealer—Insufficient funds check—Failure to pay when due—Failure to pay full 
price—Suspension of registration—Consent. 


Eric Paul, for complainant. 
John A. Newport, Lake Mills, Wisconsin, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION WITH RESPECT TO LINSEY E. ECKERT 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This Decision is entered pursuant to the consent decision pro- 
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visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

Respondent Eckert admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this Decision. 

The complainant agrees to the entry of this Decision. 


FINDINGS OF FACT 


(1) Linsey E. Eckert, doing business as L & H Farms Order 
Buyers, hereinafter referred to as respondent Eckert, is an individ- 
ual whose current mailing address is c/o Jack Sewell, Route 2, 
Lockwood, Missouri 65682. 

(2) Respondent Eckert, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account and for the accounts of others; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy livestock in commerce for slaughter. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this Decision, such Decision 
will be entered. 


ORDER 


Respondent Linsey E. Eckert, his agents and employees, directly 
or through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease 
and desist from: 

(1) Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; 

(2) Failing to pay, when due, the full purchase price of live- 
stock; and 

(3) Failing to pay the full purchase price of livestock. 

Respondent Linsey E. Eckert is suspended as a registrant under 
the Act for a period of four (4) months. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 
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Copies of this Decision shall be served upon the parties. 


MISCELLANEOUS ORDERS 


In re: Ropert E. Starrorp and CHARLES Ray Starrorp. P&S 
Docket No. 6381. Order issued January 3, 1985. 


Order issued by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


The suspension provisions of the Order previously issued in this 
proceeding are hereby stayed pending the outcome of proceedings 
for judicial review. 

The cease and desist provisions shall remain in effect. 


In re: Ropert E. STarrorp and CHARLES Ray STAFFORD. P&S 
Docket No. 6381. Order issued January 14, 1985. 


Order issued by Donald A. Campbell, Judicial Officer. 
AMENDED STAY ORDER 


Paragraph 1 of the cease and desist provisions and the suspen- 
sion provision of the Order previously issued in this proceeding are 
hereby stayed pending the outcome of proceedings for judicial 
review. 

The remaining cease and desist provision shall remain in full 
force and effect. 


In re: PALMER G. Hu.tincs, RonnigE C. AusTIN, and GEORGE CLIN- 
TON McDonNELL. P&S Docket No. 5744. Order issued January 
15, 1985. 


Order issued by Donald A. Campbell, Judicial Officer. 


The Judicial Officer denied a late appeal and refused to grant an extension of time 
for filing an appeal, since the Judicial Officer lacks jurisdiction to consider an 
appeal after it has become final. 


ORDER DENYING LATE APPEAL 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. §§ 181- 
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229), in which Administrative Law Judge Victor W. Palmer issued 
an initial Decision and Order on November 30, 1984. The decision 
was served on respondent Hulings’ attorney on December 7, 1984. 

The letter from the Hearing Clerk serving Judge Palmer’s deci- 
sion on respondent Hulings’ attorney states: 


This Decision will become final without further proceed- 
ings 35 days after service hereof unless there is an appeal 
to the Secretary: Provided, however, That no decision shall 
be final for purposes of judicial review except a final order 
issued by the Secretary pursuant to an appeal. 


In accordance with the applicable rules of practice and 
procedure, you will have 30 days from the receipt of this 
notice in which to file with the Hearing Clerk an appeal to 
the Secretary. 


On January 11, 1985, the 35th day after service of the decision on 
respondent Hulings’ attorney, and the day the Decision and Order 
became final, respondent Hulings’ attorney mailed a request for an 
extension of time within which to file an appeal, and for permis- 
sion to withdraw as counsel, which was received by the Hearing 
Clerk on January 14, 1985. Without realizing that the Decision and 
Order had already become final, the Judicial Officer stamped 
“Motion Granted” on the request on January 14, 1985. However, 
since the Decision and Order had already become final, the Judi- 
cial Officer lacked jurisdiction to grant an extension of time for 
filing an appeal. 

In a telephone conversation with the Judicial Officer this after- 
noon, respondent Hulings’ attorney stated that he thought that the 
time for appeal ran from the time when Mr. Hulings received the 
decision (which time is not shown on the record), rather than from 
his own service date. However, when respondent Hulings’ attorney 
filed an answer in this proceeding, the Hearing Clerk advised the 
attorney by letter dated May 1, 1980, as follows: 


Your name has been entered on our records as counsel for 
Respondent Palmer G. Hulings. Hereafter, service of any 
notices or other papers filed in this proceeding will be 
made upon you unless instructions to the contrary are re- 
ceived from you, the respondent, or the complainant. A 
copy of this letter is being sent to respondent Palmer G. 
Hulings. 


No instructions to the contrary were received from respondent 
Hulings, his attorney, or the complainant. The rules of practice 
provide for service on the attorney of record or the individual re- 
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spondent (7 CFR § 1.147(b)). Where an attorney represents a party, 
only the attorney receives service of documents, which is made by 
certified mail. The service letter to Mr. Hulings’ attorney shows at 
the bottom: “cc: Mr. Palmer G. Hulings.” (Mr. Hulings’ copy was 
sent by regular mail.) Accordingly, the time for appeal ran from 
the date of service on Mr. Hulings’ attorney. 

If I had discretion to permit the filing of a late appeal, I would 
grant respondent’s request for an extension of time within which to 
file an appeal, since this seems to be a case of excusable neglect. 
However, the rules of practice provide for an appeal to be filed 
within 30 days after service of the Judge’s decision, and further 
provide that 35 days after the date of service, the initial Decision 
shall become final and effective. Specifically, the rules provide (7 
CFR §§ 1.145(a); 1.142(c)): 


§ 1.145 Appeal to Judicial Officer. 


(a) Filing of Petition. Within 30 days after receiving 
service of the Judge’s decision, a party who disagrees with 
the decision, or any part thereof, or any ruling by the 
Judge or any alleged deprivation of rights, may appeal 
such decision to the Judicial Officer by filing an appeal pe- 
tition with the Hearing Clerk. 


§ 1.142 Post-hearing Procedure. 


* * * * * * * 


(c) Judge’s decision. The Judge, within a reasonable time 
after the termination of the period allowed for the filing of 
proposed findings of fact, conclusions and orders, and 
briefs in support thereof, shall prepare, upon the basis of 
the record and matters officially noticed, and shall file 
with the Hearing Clerk, the Judge’s decision, a copy of 
which shall be served by the Hearing Clerk upon each of 
the parties. Such decision shall become final and effective 
without further proceedings 35 days after the date of serv- 
ice thereof upon the respondent, unless there is an appeal 
to the Judicial Officer by a party to the proceeding pursu- 
ant to § 1.145: Provided, however, That no decision shall be 
final for purposes of judicial review except a final decision 
of the Judicial Officer upon appeal. 


Since I reviewed the various drafts of the Uniform Rules of Prac- 
tice issued in 1977, and discussed them with the attorneys drafting 
the rules, I am familiar with the reason for providing that the ini- 
tial decision does not become final and effective until 5 days after 
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the 30-day appeal time has elapsed. That was done so that if an 
appeal was inadvertently filed up to 4 days late, e.g., because of a 
delay in the mail system, an extension of time could be granted by 
the Judicial Officer for the filing of a late appeal. 

However, it has consistently been held under the Uniform Rules 
of Practice that the Judicial Officer has no jurisdiction to hear an 
appeal that is filed after it has become final. Jn re Interstate Meat 
Packing Co., 43 Agric. Dec. ___ (Sept. 14, 1984); In re Toscony Pro- 
vision Co., 43 Agric. Dec. ___ (July 12, 1984), appeal docketed, No. 
81-1729 (D.N.J. Sept. 10, 1984) (oral argument scheduled Feb. 12, 
1985); In re Dock Case Brokerage Co., 42 Agric. Dec. ___ (Nov. 7, 
1983) (order denying late appeal); Jn re Veg-Pro Distributors, 42 
Agric. Dec. ___ (July 18, 1983) (order denying late appeal); Jn re 
Dick, 42 Agric. Dec. ___ (June 28, 1983) (order denying motion for 
relief); In re Petro, 42 Agric. Dec. ___ (May 9, 1983); In re Yankee 
Brokerage, Inc., 42 Agric. Dec. 427, 427-28 (1983) (order dismissing 
appeal) (appeal filed on same day order became final not timely); In 
re Brink, 41 Agric. Dec. 2146 (1982) (order dismissing appeal), recon- 
sideration denied, 41 Agric. Dec. 2147 (1982); In re Mel’s Produce, 
Inc., 40 Agric. Dec. 792 (1981); In re Animal Research Center of 
Mass., Inc., 38 Agric. Dec. 379 (1978) (order denying late appeal); In 
re Cook, 39 Agric. Dec. 116 (1978) (order dismissing appeal). 


The Department’s construction of its rules of practice is, in this 
respect, consistent with the construction of the Federal Rules of 
Appellate Procedure. As stated in Sofarelli Associates, Inc. v. 
United States, 716 F.2d 1395, 1396 (Fed. Cir. 1983): 


Fed.R.App.P. 4(a)\(1) requires, inter alia, that when the 
United States is a party, a notice of appeal must be filed 
with the trial court within 60 days from the date of entry 
of the judgment. It is well settled that this requirement is 
“mandatory and jurisdictional.” 


There is no rule in the Department’s Uniform Rules of Practice 
providing for an extension of time (for good cause or excusable ne- 
glect) for filing a notice of appeal after the initial decision has 
become final. Under the Federal Rules of Appellate Procedure, the 
“district court, upon a showing of excusable neglect or good cause, 
may extend the time for filing a notice of appeal upon motion filed 
not later than 30 days after the expiration of the time” otherwise 
provided in the rules for the filing of an appeal (Rule 4(a)(5)). The 
absence of such a rule in the Department’s Uniform Rules of Prac- 
tice emphasizes that no such jurisdiction has been granted to the 
Judicial Officer to extend the time for filing an appeal after the 
initial decision has become final. 
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Accordingly, respondent’s request for an extension of time within 
which to file an appeal is denied. 

It was argued in Toscony, supra, that since the decision of the Ju- 
dicial Officer in In re Utica Packing Co., FMIA Docket No. 35, 43 
Agric. Dec. ___ (Nov. 18, 1982), was set aside on reconsideration by 
Assistant Secretary for Administration John J. Franke, Jr., in his 
capacity as Acting Judicial Officer, jurisdiction existed to set aside 
the initial Decision and Order by Judge Palmer in Toscony. Howev- 
er, in Utica, a timely petition to reconsider the decision of the Judi- 
cial Officer was filed by complainant within the 10-day period ex- 
pressly provided for filing such a petition in the Uniform Rules of 
Practice (7 CFR § 1.146(a)(3)). Since that procedure is expressly au- 
thorized by the Uniform Rules of Practice, the procedure followed 
in Utica affords no basis for extending the time for filing an appeal 
from an Administrative Law Judge’s initial Decision after it has 
become final. 

For the foregoing reasons, the following Order should be issued. 
Since respondent Hulings’ attorney no longer wants to represent 
him in this case, his new attorney should have 20 days after service 
of this Order on respondent Hulings within which to file a petition 
to reconsider this Order. 


ORDER 


Respondent Hulings’ attorney’s request to withdraw from this 
proceeding is granted. 

The Judicial Officer’s January 14, 1985, action stamping ‘Motion 
Granted” on respondent Hulings’ request for an extension of time 
for filing an appeal is rescinded. 

Respondent Hulings’ request for an extension of time for filing 
an appeal is denied. 

A petition to reconsider this Order may be filed within 20 days 
after service of this Order on respondent Hulings. 

This Order shall be served on respondent Hulings by certified 
mail, with a copy by regular mail to the attorney who previously 
represented him. 
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In re: Harotp Kornsrust. P&S Docket No. 6241. Order issued Feb- 
ruary 4, 1985. 


Order issued by John A. Campbell, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On October 16, 1984, an Order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant 
under the Act for a period of 14 days and thereafter until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. 

Respondent is now in compliance with the bonding requirements 
under the Act and the regulations. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
Order issued October 16, 1984, is terminated. The order shall 
remain in full force and effect in all other respects. 


In re: DANE WALKER and JULIA WALKER. P&S Docket No. 6212. 
Order issued February 26, 1985. 


Order issued by Victor W. Palmer, Administrative Law Judge. 


SUPPLEMENTAL ORDER 


On October 23, 1984, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondents as registrants 
under the Act for one hundred twenty (120) days and thereafter 
until they demonstrate that the deficit in their custodial account 
for shippers’ proceeds has been eliminated. 

Respondents have sold their auction market and, therefore, are 
no longer required to maintain a custodial account. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued October 23, 1984, is terminated after the expiration of 
the 120 day period. The Order shall remain in full force and effect 
in all other respects. 
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COURT DECISION 


SALVATORE PUPILLO, PETITIONER, v. UNITED STATES OF AMERICA, 
and UNrTep States DEPARTMENT OF AGRICULTURE, AGRICUL- 
TURAL MARKETING SERVICE, and JOHN R. BLock, SECRETARY OF 
AGRICULTURE OF THE UNITED States. Civil Action No. 84-1666. 
(PACA Docket No. 2-5958.) Decided February 22, 1985. 


UNITED STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT 


APPEAL FROM ORDER OF UNITED STATES DEPARTMENT OF 
AGRICULTURE 


Floyd R. Gibson, Senior Circuit Judge. 

Petitioner Salvatore Pupillo appeals from the decision of the 
United States Department of Agriculture (“USDA”) to impose a 
sanction on him under the Perishable Agricultural Commodities 
Act of 1930, 7 U.S.C. §§ 499a-499s (1976 & Supp. V 1981) (““PACA” 
or “the Act”). The sanction, which bars Pupillo from working for a 
licensee under the Act for at least one year, was based on USDA’s 
finding that Pupillo was “responsibly connected” with the Fried- 
meyer Produce Co., Inc. (“Friedmeyer’’), which itself was found to 
have violated the Act. Pupillo contends on appeal that the USDA 
erred in finding him responsibly connected with Friedmeyer. We 


reject Pupillo’s contention and affirm the imposition of the sanc- 
tion. 


I. Background 


Salvatore Pupillo began working as a common laborer for Fried- 
meyer Fruit and Produce Company, a wholesale produce business, 
in late 1976, when it was a sole proprietorship of Clarence Fried- 
meyer’s. His brother, Vincent Pupillo, had been working at the 
company more than a year before Salvatore started work. The com- 
pany was reorganized in 1978 as Friedmeyer Produce Co., Inc., with 
Vincent Pupillo as president and treasurer, and Salvatore Pupillo 
as vice-president and secretary. Vincent put up his home as collat- 
eral to obtain a loan to purchase Mr. Friedmeyer’s interest in the 
company. 

The USDA filed a complaint initiating disciplinary proceedings 
against Friedmeyer in March 1982. The complaint charged Fried- 
meyer with violating PACA during the period from September 1979 
through May 1981 by accepting consignments of perishable agricul- 
tural commodities, selling the products, and failing to account fully 
and promptly for the sales; and by purchasing perishable agricul- 
tural commodities and failing to make full payment promptly of 
the agreed purchase prices. On December 15, 1982, a USDA Admin- 
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istrative Law Judge issued a decision and order finding that Fried- 
meyer had committed willful, repeated, and flagrant violations of 
section 2 of the Act, 7 U.S.C. § 499b(4).? 

Under PACA, the Secretary of Agriculture has the power to pro- 
hibit employment within the perishable agricultural commodities 
industry of those who are “responsibly connected” with violators of 
the Act.? “Responsibly connected” is defined as “affiliated or con- 
nected with a commission merchant, dealer, or broker 
as ... officer, director, or holder of more than 10 percentum of 
the outstanding stock of a corporation or association.” * According- 
ly, in March 1982, J.J. Gardner, Chief, Regulatory Branch, Fruit 
and Vegetable Division of the Agricultural Marketing Service 
(AMS) wrote Pupillo informing him of the disciplinary proceedings 
against Friedmeyer. The letter stated that because USDA records 
showed Pupillo to be “an officer, or director, or owner of more than 
10%” of Friedmeyer’s stock, he was deemed to be responsibly con- 
nected with the corporation. Chief Gardner instructed Pupillo to 
state in writing any basis he might have for contending he was not 
responsibly connected with Friedmeyer. Pupillo replied by letter 
that he was “not an officer in Friedmeyer . . . and have not been 
since July 15, 1980.” He further stated that he had informed PACA 
in July 1980 that he no longer owned stock or was an officer of 
Friedmeyer. He enclosed minutes from a corporate meeting of July 
15, 1980, showing his resignation as vice-president. 

In November 1982, Chief Gardner wrote Pupillo again, stating 
his conclusion that Pupillo had been responsibly connected with 
Friedmeyer during the relevant period of Friedmeyer’s PACA vio- 
lations. In support of his conclusion Chief Gardner cited the corpo- 
rate records showing that Pupillo did not resign his office until 
July 1980, and Friedmeyer’s listing of Pupillo as its vice-president, 
treasurer, and director on its application to renew its license under 
PACA. 

In January 1983 Pupillo petitioned USDA for review of Chief 
Gardner’s determination that he was responsibly connected with 
Friedmeyer. Pupillo contended that he was not treasurer of Fried- 
meyer, and that he had only nominally served as director, vice- 


17 U.S.C. § 499b(4) states in part: 

“It shall be unlawful in or in connection with any transaction in interstate or 
foreign commerce for any commission merchant, dealer, or broker * * * to fail or 
refuse truly and correctly to account and make full payment promptly in respect of 
any transaction in any such commodity to the person with whom such transaction 
is had * 8 & #7) 

27 U.S.C. § 499h(b). 


37 U.S.C. § 499a(9\B). 
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president, and secretary, lacking any power or control in the man- 
agement of the corporation. An evidentiary hearing was held on 
May 24, 1983 to determine whether Pupillo had been responsibly 
connected with Friedmeyer during the relevant period. The Presid- 
ing Officer, Harry L. Williams, concluded that Pupillo had been re- 
sponsibly connected with Friedmeyer. The Presiding Officer based 
his determination on many factors. First, Friedmeyer’s 1978 PACA 
renewal application listed Pupillo as an owner, vice-president, 
treasurer, and director of the firm.* Second, corporate minutes 
from May 2, 1978 showed that Pupillo was appointed director of 
the firm, and was elected vice-president and secretary. The minutes 
were signed by Pupillo as secretary and director. Next, the corpora- 
tion’s stock book contained a stock certificate for two shares of 
stock registered in Pupillo’s name, dated July 20, 1978, and signed 
by Pupillo as secretary and his brother Vincent as president. The 
two shares constituted 50 percent of the outstanding stock of the 
firm. The stock book notes that the certificate was surrendered 
July 1, 1980. Vincent Pupillo had written the word “cancelled” on 
the certificate, but could not recall when he wrote it. 

Other evidence supporting the Presiding Officer’s conclusion that 
Salvatore Pupillo was responsibly connected with Friedmeyer in- 
cluded minutes from a Board of Directors meeting, at which the 
Board approved the corporation’s taking out a loan to buy out Mr. 
Friedmeyer’s interest. The minutes were signed by Pupillo as secre- 
tary and as a director. Also, a Statement of Change of Registered 
Agent filed by Friedmeyer with the Missouri State Corporate Divi- 
sion was signed by Pupillo as the firm secretary. A notarized 
annual registration report filed with the same agency listed Pupillo 
as vice-president, secretary, and director. The Presiding Officer fur- 
ther noted that Pupillo was in charge of the employees on the 
night shift, and that the record reflected that Pupillo was fully 
aware of the corporation’s growing financial difficulties. 

Pupillo appealed the Presiding Officer’s determination that he 
was responsibly connected with Friedmeyer to the Administrator of 
AMS. The Administrator affirmed the Presiding Officer’s decision 
in a final order issued on March 27, 1984. Pupillo now appeals to 
this court. 


* The Presiding Officer noted that the listing of Pupillo as treasurer of the firm 
was probably in error because all of the other documents in evidence listed him as 
the firm’s secretary. 
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A. Pupillo’s Contentions on Appeal 


On appeal Pupillo argues, as he did before the Presiding Officer 
at the AMS hearing, that he was not responsibly connected with 
Friedmeyer at any time. He attacks the Presiding Officer’s finding 
that he was so connected on two main grounds: first, that his posi- 
tions as corporate secretary, vice-president, and director were in 
fact illusory, as was his purported ownership of 50 percent of Fried- 
meyer’s stock; and second, that Friedmeyer was not a proper corpo- 
rate entity but was rather the alter ego of his brother, Vincent Pu- 
pillo. 

Pupillo argues that his positions as secretary, vice-president, and 
director of Friedmeyer were only nominal because he possessed no 
actual control over the corporation’s business. He asserts that the 
positions were set up by his brother Vincent for the sake of formal- 
ity, but that no shareholders or Board of Directors meetings were 
held after April 19, 1978. Instead, Vincent Pupillo would direct his 
attorney to draw up some minutes, which Salvatore would sign 
when told to by Vincent, without reading the contents. Vincent Pu- 
pillo alone, Salvatore Pupillo alleges, made all of the decisions con- 
cerning purchases and payments. The issuance of the two shares of 
stock to Pupillo, he maintains, was also a sham transaction ar- 
ranged by Vincent. Pupillo claims that he never paid money, per- 
formed services, or exchanged property for the stock as required by 
the Missouri Constitution. The stock certificate never left the stock 
record book, and neither the stock transfer sheet nor the stock cer- 
tificate was signed by Pupillo. 

The second argument Pupillo makes as to why he was not re- 
sponsibly connected with Friedmeyer is closely tied to the first. Be- 
cause Vincent adopted only the corporate formalities for Fried- 
meyer, such as making himself and his brother directors and offi- 
cers, without adopting the manner of corporate functioning, such 
as directors meetings or votes, Pupillo alleges that the corporation 
was really the “alter ego” of Vincent. As such, Pupillo contends 
that Friedmeyer was not really a corporation as contemplated in 
Section 1(9) of the Act.5 Pupillo states that this court should pierce 
the corporate veil and acknowledge that Friedmeyer was in fact if 
not in form the sole proprietorship of Vincent Pupillo, so as to 
avoid working an injustice on Pupillo. 


57 U.S.C. § 499a(9)(B). See text accompanying note 3. 
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B. The Law 


Few courts have considered the quantum of proof necessary to 
establish that an individual is “responsibly connected” to a PACA 
violator. The courts that have addressed the issue are in conflict 
with each other. In the first case on the question, Birkenfield v. 
United States, 369 F.2d 491, 494 (8d Cir. 1966), the United States 
Court of Appeals for the Third Circuit interpreted 7 U.S.C. 
§ 499a(9\(B), defining “responsibly connected,” as establishing “per 
se” exclusionary standards. That is, any person affiliated or con- 
nected with a PACA violator as an officer, director, or holder of 
more than 10 percent of the outstanding stock would be subject to 
the Secretary of Agriculture’s power to prohibit employment under 
7 U.S.C. § 499h(b),® without being able to establish a defense, such 
as lack of real authority. Like Pupillo, the appellant in Birkenfield 
was sanctioned under 7 U.S.C. § 499h(b) despite his contention that 
he was only nominally an officer, director, and shareholder of a 
PACA violator. The Third Circuit justified its per se approach in 
part by stating: 


Surely, the relationships of director, officer or substantial 
shareholder form a sufficient nexus for the arbitrary con- 
clusion of responsible connection. Moreover, the formation 
of such relationships with the sanctioned company is a vol- 
untary act. The fact that an individual has not exercised 
“real” authority is not controlling: certainly the individual 
could have resigned as an officer and director and disposed 
of his stock. It was his free choice not to do so. Having 
made that choice, the appellant assumed the burdens im- 
posed by the Act. 


369 F.2d at 494, 495. 


The Second Circuit Court of Appeals, in Zwick v. Freeman, 373 F.2d 
110, 119 (2d Cir. 1967), cited with approval the Third Circuit’s per 
se approach in Birkenfield. 

In contrast to the Third Circuit’s approach in Birkenfield, the 
United States Court of Appeals for the District of Columbia held in 
Quinn v. Butz, 510 F.2d 748, 756 (D.C. Cir. 1975), that 7 U.S.C. 
§ 499a(9)(B) raises only a rebuttable presumption that one affiliated 
with a PACA violator as an officer, director, or holder of 10 percent 
or more of stock is responsibly connected with the violator. The pe- 
titioner in that case, who became corporate vice-president only at 
the request of his employer, and claimed that he never attended 


6 See text accompanying note 2. 
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board meetings, performed services as vice-president, made any 
business decisions, or knew of the company’s financial difficulties, 
was given an opportunity to prove his officership was purely nomi- 
nal. The court concluded that such an opportunity was warranted 
by looking to the legislative history of 7 U.S.C. § 499a(9). Finding 
nothing to indicate that Congress intended to establish an irrebut- 
table presumption of responsible connection, the court declined to 
interpret the section as stating such a “drastic” standard. 

In addition to holding that Section 499a(9\B) raises a rebuttable 
presumption, the District of Columbia Circuit also held that the pe- 
titioner could avoid the statutory penalty by proving that the com- 
pany for which he had served as “vice-president” was not a corpo- 
ration within the meaning of Section 499a(9). The petitioner had of- 
fered proof that the company’s president and sole shareholder had 
such complete dominion over the business that it was akin to a sole 
proprietorship. The court held that the Secretary should have ac- 
cepted the evidentiary proffer to consider whether the corporate 
veil should have been pierced so as to render Sections 499a(9) and 
499h(b) inapplicable to the petitioner. 

The District of Columbia Circuit further strayed from the Third 
Circuit’s per se interpretation of Section 499(9) in Minotto v. 
United States Department of Agriculture, 711 F.2d 406 (D.C. Cir. 
1983). The petitioner in that case, Lilly Minotto, was sanctioned 
pursuant to the Secretary of Agriculture’s finding that she was re- 
sponsibly connected with her employer, which was found to have 
violated PACA. The finding of responsible connection was based on 
Minotto’s position as a director of the company, and her attendance 
at Board of Directors meetings, which ensured the quorum neces- 
sary to enact resolutions. Minotto, however, denied knowledge of 
the company’s conduct that led to the violations and received no 
compensation for assuming the director’s position. The court re- 
versed the Secretary’s finding of responsible connection, stating 
that “[a] finding of liability under Section 499h of the Act must be 
premised upon persona! fault or the failure to ‘counteract or obvi- 
ate the fault of others.’” 711 F.2d at 408, quoting Quinn v. Butz, 
510 F.2d 748, 756 (D.C. Cir. 1975). The court found significant the 
lack of evidence in the record that Minotto “knew or should have 
known of the Company’s misdeeds.” 711 F.2d at 408. 


C. Application of the Law to Petitioner’s Case 


On appeal, we must uphold the agency decision if it is supported 
by substantial evidence and no legal errors compromise the deci- 
sion. See Glover Livestock Commission Co. v. Hardin, 454 F.2d 109, 
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110 (8th Cir. 1972), rev'd on other grounds, 411 U.S. 182 (1973); Min- 
otto, 711 F.2d at 407 n.3. Pupillo urges us to adopt the District of 
Columbia Circuit’s rebuttable presumption analysis of Section 
499a(9), or alternatively, to accept that court’s holding that pierc- 
ing the corporate veil can be proper in some PACA cases. We con- 
clude, however, after a review of the cases that the Third Circuit’s 
interpretation of Section 499a(9) as a per se rule, conclusively es- 
tablishing those responsibly connected with PACA violators, is the 
preferable approach. Reading Section 499a(9) as an irrebuttable 
statement that an officer, director, or holder of more than 10 per- 
cent of the outstanding stock of a corporation or association is re- 
sponsibly connected with that corporation or association adds objec- 
tivity and certainty to the law. The legislative history of Section 
499a(9) promotes an interpretation of the section as reflecting Con- 
gress’ wish to instill certainty into PACA’s treatment of individuals 
responsibly connected with violators. In recommending the bill 
that amended PACA to include, among other changes, the defini- 
tion of “responsibly connected,” the Committee on Agriculture re- 
ported that the bill would “[iJmprove and clarify provisions dealing 
with the eligibility for license, or for employment by licensees, of 
persons guilty of specified acts and persons affiliated by them.” 7 
The Committee also noted that defining “responsibly connected” 
would give the term “specific meaning, thus avoiding possible con- 
fusion as to interpretations.” ® 

Further, the Committee also discussed the section of the bill that 
changed the section of the Act (now 7 U.S.C. § 499d(b)) dealing with 
the denial of license applications. Under the bill, an applicant 
would be refused a license if the applicant (or one of the applicant’s 
officers, directors, or members, or a holder of more than 10 percent 
of the applicant’s stock) was responsibly connected with a person 
guilty of conduct specified in the section. The Committee pointed 
out that the license would be refused “without showing (as is now 
required) that the applicant, officer, director, or member was re- 
sponsible in whole or in part for such conduct.” ® Although Section 
499d(b) is not at issue in this case, the definition of “responsibly 
connected” in Section 499a(9) applies throughout the Act. Thus this 
language evidencing the Committee’s intent that a person could be 
found responsibly connected with a PACA violator without any 
showing that the person 


7H. R. Rep. No. 1546, 87th Cong., 2d Sess. 8 (1962), reprinted in 1962 U.S. Code 
Cong. & Ad. News, 2750. 

8 Td. at 2751. 

9 Td. at 27538. 
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was in any way responsible for the violation is equally applicable 
to Section 499h(b), under which Pupillo has been sanctioned. There- 
fore, a person could be found responsibly connected with a PACA 
violator and thus denied employment with another licensee under 
Section 499h(b), regardless of whether that person was responsible 
for the violation. The District of Columbia Circuit’s statement in 
Minotto that a person can be sanctioned under Section 499h of the 
Act only upon a finding of personal fault or the failure to prevent 
the fault of others not only reads a condition that does not exist 
into the Act’s definition of responsible connection, it runs afoul of 
Congressional intent as expressed in the House Report. In sum, we 
find that a per se analysis of Section 499a(9) better accomplishes 
Congress’ objective of providing a clear definition of “responsibly 
connected,” and that Congress did not intend to require proof of 
personal fault to penalize a person associated with a PACA viola- 
tor. 

Under the per se interpretation of Section 499a(9), the finding of 
Pupillo’s responsible connection to Friedmeyer is clearly supported 
by substantial evidence. Indeed, Pupillo as much as concedes that 
his penalty would be upheld if this court chose to adopt the Birken- 
field approach. Pupillo passed himself off as Friedmeyer’s vice- 
president, secretary, and director on numerous occasions, most sig- 
nificantly by signing documents filed with the State of Missouri, 
and being designated an officer and director on Friedmeyer’s 
PACA license renewal applications. Further, as the Presiding Offi- 
cer noted, Pupillo’s contention that he was never issued the two 
shares of stock and that he did not pay for them seems question- 
able in light of the stock book records indicating that he returned 
the stock on July 1, 1980. Like the appellant in Birkenfield, Pupillo 
chose of his own accord to assume the positions of director, officer, 
and shareholder of Friedmeyer, and he also chose not to resign the 
positions until after the corporation had violated PACA. As the 
Third Circuit stated, “Having made that choice, the appellant as- 
sumed the burdens imposed by the Act.” 369 F.2d at 495. 

Even assuming arguendo that Section 499a(9) states a rebuttable 
presumption, as the District of Columbia Circuit held in Quinn, we 
agree with the Government that the Presiding Officer’s finding was 
still supported by substantial evidence. In Quinn, the evidence es- 
tablished that the petitioner had allowed his employer to use his 
name as vice-president of the company to comply with incorpora- 
tion requirements, but that he never performed services as vice- 
president, attended meetings, or had any knowledge of the compa- 
ny’s financial problems. In contrast, however, Pupillo signed Fried- 
meyer’s corporate minutes as vice-president and secretary, thereby 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44 Number 1 


approving actions taken by the Board of Directors; signed docu- 
ments that were filed with the state; signed, as the company’s sec- 
retary, the stock certificate registered in his name; and formally 
resigned his positions as shareholder, director, vice-president, and 
secretary on July 1, 1980. As the Presiding Officer noted, Pupillo’s 
resignation occurred two months after he was informed that he 
could be penalized if Friedmeyer were found to have violated the 
Act. And, unlike Minotto, who “had no real authority” within her 
company, was “essentially a clerical employee,” and neither knew 
or should have known of the Company’s violative conduct, Pupillo 
was, as night boss, second in command at Friedmeyer, and knew of 
the company’s financial difficulties and creditors’ demands for pay- 
ment. 

Pupillo contends that no directors or shareholders meetings were 
held after April 19, 1978, that the minutes were drawn up by an 
attorney at Vincent’s direction, and that Pupillo signed the min- 
utes and other documents when directed to by Vincent, without 
reading them. Thus Pupillo asserts that he lacked real responsibil- 
ity or authority. Whether or not Pupillo’s contention that he blind- 
ly signed the documents and records is true, it is worth noting the 
Presiding Officer’s observation that, “The case rests largely on the 
accuracy and intent of the records of incorporation, issuance of 
stock, minutes of director’s meetings, and agency licensing records 
[,rlecords that were prepared long before Friedmeyer incurred sub- 
stantial problems and the potential issues that might be raised in 
responsibly connected proceeding.” Regardless, we think that Pu- 
pillo’s retention of his positions for over a two-year period, along 
with the exercise of his powers in those positions even by merely 
signing the various documents, thereby enabling Friedmeyer to 
carry on its corporate business, and his knowledge of Friedmeyer’s 
difficulties, are enough even under the Quinn standard to find Pu- 
pillo responsibly connected. 

Further, we conclude that application of the piercing the corpo- 
rate veil doctrine is not warranted here. Friedmeyer was, as the 
Presiding Officer found, duly incorporated under the laws of Mis- 
souri. Although Vincent Pupillo may have been the dominant force 
at Friedmeyer, the company was run with considerable input from 
Salvatore Pupillo as well. Because Pupillo was properly found to be 
responsibly connected to Friedmeyer, piercing Friedmeyer’s corpo- 
rate veil would not prevent the working of an injustice on an inno- 
cent person, as Pupillo asserts. Rather, it would allow Pupillo to 
avoid sanction, even though his actions over a two-year period en- 
abled Friedmeyer to do business in the corporate form and enjoy 
the advantages associated with that form. 
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D. Evidence at the Hearing 


Pupillo also raises for consideration on appeal the inclusion of 
the “official file’ in the evidence at the hearing before the Presid- 
ing Officer, without any request or motion from counsel for the 
USDA that the file be admitted into evidence. Because the file was 
not formally proffered for admission, Pupillo states that he did not 
have a chance to object to its admission. He claims that because 
the Presiding Officer wrongly considered evidence not properly in 
the record, his substantial rights were affected. 

According to the Code of Federal Regulations, when a matter is 
assigned for an oral hearing, the presiding officer shall make the 
official file a part of the records of the proceeding.!° Pupillo was 
sent a copy of the official file two months before the hearing; fur- 
ther, he does not dispute the contents of the documents in the offi- 
cial file. We agree with the Government that the Presiding Offi- 
cer’s consideration of the official file in this case was at most harm- 
less error. See County of Del Norte v. United States, 732 F.2d 1462, 
1467 (9th Cir. 1984) (general rule is that insubstantial errors in an 
administrative proceeding that prejudice no one do not require ad- 
ministrative decisions to be set aside). 


II. Conclusion 


Because we hold that the Presiding Officer’s finding that Salva- 
tor Pupillo was responsibly connected with Friedmeyer is support- 
ed by substantial evidence, the Decision to sanction Pupillo under 7 
U.S.C. § 499h(b) is affirmed. 


107 CFR § 47.53 (1983). 
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DISCIPLINARY DECISIONS 


In re: RICHMOND INSTITUTIONAL Foops, INc. PACA Docket No. 2- 
6574. Decided November 28, 1984. 


Failure to make full payment promptly—Bankruptcy—Publication of the facts. 


Respondent purchased, received and accepted perishable agricultural commodities 
from 16 sellers but failed to make full payment promptly. Respondent presented 
bankruptcy plan; licensing under the Act was then automatically terminated. Facts 
and circumstances were ordered to be published. 


Edward M. Silverstein, for complainant. 
Leonard O. Fletcher, Augusta, Georgia, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on June 12, 1984, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that during the period Sep- 
tember 1982 through February 1983, respondent purchased, re- 
ceived and accepted, in interstate and foreign commerce, from 16 
sellers, 73 lots of fruits and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $124,434.25. 

On August 1, 1984, subsequent to an extension of time, the re- 
spondent filed a answer in which it, in effect, admitted all of the 
material allegations made in the complaint. Respondent further 
stated that, because the Department of Agriculture did not object 
to the confirmation of its bankruptcy plan of arrangement, its vio- 
lations should be excused. Subsequent to the filing of this answer, 
the complainant moved for a decision based on its assertion that 
there were no material issues of fact in dispute and that, therefore, 
as a matter of law, it was entitled to a decision in its favor. Re- 
spondent, at first, opposed the granting of this motion, but by 
letter, dated October 29, 1984, withdrew its opposition. Accordingly, 
the following Decision and Order is issued without further investi- 
gation or hearing pursuant to Section 1.139 of the Rules of Practice 
(7 CFR 1.189). 
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FINDINGS OF FACT 


1. Respondent, Richmond Institutional Foods, Inc., is a corpora- 
tion, whose mailing address is P.O. Box 2105, Augusta, Georgia 
30903, and whose business address is 1150 5th Street, Augusta, 
Georgia 30903. 

2. Pursuant to the licensing provisions of the Act, license number 
701001 was issued to respondent on January 20, 1970. This license 
was renewed annually, but automatically terminated on July 1, 
1983, pursuant to Section 4(a) of the Act (7 U.S.C. 499d(a)) when re- 
spondent’s plan of arrangement was approved by the United States 
Bankruptcy Court for the Southern District of Georgia, Augusta 
Division, Case No. 1838-00113. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period September 1982 through February 1983, respond- 
ent purchased, received and accepted in interstate and foreign com- 
merce from 16 sellers, 73 lots of fruits and vegetables, all being per- 
ishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, in the total amount of 
$124,434.25. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 73 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This Order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in Sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became effective January 4, 1985.—Ed.] 
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In re: Farm MARKET SeErvIcE, INc., a/t/a FMS. PACA Docket No. 
2-6511. Decided January 8, 1985. 


Failure to pay promptly—Appeal regarding denial of request for a continuance— 
Revocation of license—Publication of the facts. 


The Judicial Officer affirmed Judge Weber’s decision revoking respondent’s license 
for failure to pay for produce. Judge Weber did not err in failing to grant a continu- 
ance to enable respondent to obtain an attorney since respondent had adequate time 
within which to obtain an attorney and did not raise the issue until the morning of 
the hearing. A continuance would not have been in the public interest. A continu- 
ance should never be granted to give a respondent additional time in which to pay 
its obligations in order to convert a case from “no pay,” in which a Revocation 
Order is appropriate, to “slow pay,” in which a Suspension Order is appropriate. 


Edward M. Silverstein, for complainant. 
Stephen P. McCarron, Silver Spring, Maryland, for respondent. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), 
in which Administrative Law Judge William J. Weber filed an ini- 
tial Decision and Order on October 29, 1984, revoking respondent’s 
license for failure to pay promptly 28 sellers $162,903.83 for 71 lots 
of produce purchased and accepted in interstate commerce during 
the 15 month period from July 1982 through October 1983. At the 
time of the hearing, respondent still owed $99,776.38 of that sum.* 

On November 30, 1984, respondent appealed to the Judicial Offi- 
cer, to whom final administrative authority to decide the Depart- 
ment’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated 
(7 CFR § 2.35).** On December 19, 1984, the case was referred to 
the Judicial Officer for Decision. 

The sole issue raised on appeal is whether Judge Weber erred in 
denying respondent’s request for a continuance of the hearing. 
Based upon a careful consideration of the record, the initial Deci- 
sion and Order is adopted as the final Decision and Order in this 
case, except that the effective date of the Order is changed in view 


** The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app., at 1068 (1982). The Department’s present Ju- 
dicial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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of the appeal. Additional conclusions by the Judicial Officer follow 
Judge Weber’s conclusions.*** 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This proceeding was instituted by a complaint filed on March 26 
1984, under the provisions of the Perishable Agricultural Commod- 
ities Act, 1930 (7 USC 499a et seg; “PACA’’), and implementing reg- 
ulations (7 CFR 46.1-46.45). 

The complaint alleges that Respondent violated Section 2 of the 
PACA (7 USC 499b) when Respondent failed to make prompt pay- 
ment (7 CFR 46.2(aa)(5)) to 28 vendors for 71 lots of fruits and vege- 
tables in the total of $162,903.83. 

Respondent, by letter, answered the Complaint on April 17 1984 
denying any violations of the PACA. 

Trial of the issues took place on July 17 1984, in Birmingham, 
Alabama. An officer of the respondent corporation appeared and 
requested an adjournment for the purpose of obtaining counsel to 
represent them. The request was denied. Briefs were filed on behalf 
of both parties. 


* 


PERTINENT STATUTORY PROVISIONS 
1. Sec. 2(4). 


It shall be unlawful in or in connection with any transac- 
tion in interstate or foreign commerce— 


* * * * * * * 


(4) For any commission merchant, dealer, or broker to 
make, for a fraudulent purpose, any false or misleading 
statement in connection with any transaction involving 
any perishable agricultural commodity which is received 
in interstate or foreign commerce by such commission 
merchant, or bought or sold, or contracted to be bought, 
sold, or consigned, in such commerce by such dealer, or the 
purchase or sale of which in such commerce is negotiated 
by such broker; or to fail or refuse truly and correctly to 
account and make full payment promptly in respect of any 


*** Although I do not agree with Judge Weber’s view in subsection E of his con- 
clusions that a continuance might have been appropriate if respondent had present- 
ed the matter differently at the time, I am including his views in full, with my dif- 
ferences indicated in the additional conclusions. 
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transaction in any such commodity to the person with 
whom such transaction is had; or to fail, without reasona- 
ble cause, to perform any specification or duty, express or 
implied, arising out of any undertaking in connection with 
any such transaction; 


2. Sec. 4(a). 


(a) Whenever an applicant has paid the prescribed fee the 
Secretary, except as provided elsewhere in this Act, shall 
issue to such applicant a license, which shall entitle the li- 
censee to do business as a commission merchant and/or 
dealer and/or broker unless and until it is suspended or 
revoked by the Secretary in accordance with the provisions 
of this Act, or is automatically suspended under section 
7(d) of this Act, but said license shall automatically termi- 
nate on any anniversary date thereof unless the annual 
fee has been paid: Provided, That notice of the necessity of 
paying the annual fee shall be mailed at least thirty days 
before the anniversary date: Provided, further, That if the 
annual fee is not paid by the anniversary date the licensee 
may obtain a renewal of that license at any time within 
thirty days by paying the fee provided in section 3(b), plus 
$5, which shall be deposited in the Perishable Agricultural 
Commodities Act fund provided for by section 3(b): And 
provided further, That the license of any licensee shall ter- 
minate upon said licensee, or in case the licensee is a part- 
nership, any partner, being discharged as a bankrupt, 
unless the Secretary finds upon examination of the cir- 
cumstances of such bankruptcy, which he shall examine if 
requested to do so by said licensee, that such circum- 
stances do not warrant such termination; 


3. Sec. 8(a). 


(a) Whenever (a) the Secretary determines, as provided in 
Section 6, that any commission merchant, dealer, or 
broker has violated any of the provisions of Section 2, or 
(b) any commission merchant, dealer, or broker has been 
found guilty in a Federal court of having violated Section 
14(b) of this Act, the Secretary may publish the facts and 
circumstances of such violation and/or, by order, suspend 
the license of such offender for a period not to exceed 
ninety days, except that, if the violation is flagrant or re- 
peated, the Secretary may, by order, revoke the license of 
the offender. 
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PERTINENT REGULATIONS 
Sec. 46.2(aa). 


“Full payment promptly” is the term used in the [PACA] 
in specifying the period of time for making payment with- 
out committing a violation of the [PACA]. “Full payment 
promptly”, for the purpose of determining violations of the 
[PACA], means: 


* * * * * * * 


(5) Payment for produce purchased by a buyer, within 10 
days after the day on which the produce is accepted. 


* * * * * * 


FINDINGS OF FACT 


1. Respondent is an Alabama corporation whose address is 2516 
2nd Street West, Birmingham, Alabama 35204.! 

2. Pursuant to the licensing provisions of the PACA, license 
number 771295 was issued to respondent on May 18, 1977. This li- 
cense was renewed annually and is next subject to renewal on or 
before May 18, 1985.2 

3. During the period July 1982 through October 1983, respondent 
purchased, received, and accepted 71 lots of fruits and vegetables, 
all being perishable agricultural commodities, from 28 sellers in 
interstate and foreign commerce, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the 
total amount of $162,903.83. The details of these transactions are 
more fully set forth in {6 of the complaint.® 

4, By notice in writing, dated August 16, 1983, respondent was 
informed that failures to make full payment promptly of the 
agreed purchase prices for perishable agricultural commodities re- 
ceived and accepted in interstate or foreign commerce are viola- 
tions of the PACA. Respondent was given the opportunity to dem- 
onstrate or achieve compliance with all lawful requirements of the 
PACA, but failed to do so.4 


1 Complaint {]1 and 2. This was not denied by respondent in its Answer. 

2 Complaint {[3. The allegation in the complaint was that respondent’s license was 
next renewable on May 18, 1984. According to the Department’s records, which are 
officially noticed, respondent renewed its license. 

3 Complaint 5; Hearing Transcript (“HT”) pages 35-70, 75-77; Complainant’s Ex- 
hibits (“CX”) Nos. 4 and 5. 

4 Complaint 5; HT pages 30-33; CX Nos. 1-3. This allegation was not denied in 
respondent’s Answer. 
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5. The acts of respondent in failing to make full payment 
promptly of the agreed purchase prices for the 71 lots of produce it 
purchased, received, and accepted, constitute willful, flagrant and/ 
or repeated violations of Section 2 of the PACA (7 U.S.C. 499b). 


CONCLUSIONS 


A. Introduction 


This is a disciplinary proceeding brought pursuant to section 8 of 
the PACA (7 USC 499h). The PACA was enacted to regulate and 
control the handling of fresh fruits and vegetables. 71 Cong. Rec. 
$2163 (May 29, 1929). Its passage was occasioned by the severe 
losses that shippers and growers were suffering due to unfair prac- 
tices on the part of commission merchants, dealers, and brokers. 
H.R. Rep. 1041, 71st Cong., 2d Sess. (1930) 

Its primary purpose was to provide a practical remedy to small 
farmers and growers who were vulnerable to the sharp practices of 
financially irresponsible and unscrupulous brokers in perishable 
agricultural commodities.5 Chidsey v. Guerin, 443 F2d 584 (6th Cir. 
1971); O’Day v. George Arakelian Farms, Inc., 536 F2d 856 (9th Cir. 
1976). “Accordingly, certain conduct by commission merchants, 
dealers, or brokers [was] declared to be unlawful. 7 USC § 499b.” 
Id. at 858. 

Enforcement is effectuated through a system of licensing, with 
penalties for violation. H. Rep. 1041, 71st Cong., 2d Sess. (1930) 3. 
See, also, George Steinberg and Son, Inc. v. Butz, 491 F2d 988 (2d 
Cir.), cert. den., 419 US 830 (1974). 


B. Respondent violated the PACA 


Section 2(4) of the PACA (7 USC 499b(4)) makes is unlawful, inter 
alia, for any commission merchant, dealer, or broker ® to fail to 
“make full payment promptly” for PACA transactions. Insofar as it 
is pertinent here, “full payment promptly” is defined by the De- 
partment (7 CFR § 46.2(aa)(5)) as requiring payment of the agreed 
purchase prices for produce within 10 days after the day on which 
the produce is accepted. 

Complainant alleges that the respondent violated the PACA and 
the regulations by failing to make full and prompt payment of the 


5 It has also been held that Congress intended by enactment of the PACA, to es- 
tablish bars to preclude all but financially responsible persons from engaging in the 
businesses subject to the PACA. Zwick v. Freeman, 373 F2d 110, 117 (2d Cir.), cert. 
den., 389 U.S. 835 (1967); Marvin Tragash Co. v. United States Dept. of Agri., 524 
F2d 1255, 1257 (5th Cir. 1975). 

6 These terms are defined in 7 USC 499a(5), (6) and (7). 
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agreed purchase prices with respect to 71 transactions involving 
perishable agricultural commodities, in interstate commerce, for a 
total of $162,903.83. While the respondent, in its answer, denied 
violating the PACA it did not, at the hearing, dispute the fact that 
it failed to make full payment promptly as required by the PACA 
and by the regulations issued pursuant to it. 

Complainant’s evidence includes a computer printout listing re- 
spondent’s accounts payable (CX No. 4), and copies of the seller’s 
invoices which respondent admitted were due and owing at the 
time of complainant’s investigation (CX No. 5). CX Nos. 4 and 5 
fully support the allegations in the complaint as to respondent’s 
failures to make prompt payment. 

It is noted that some of the indebtedness which is the subject of 
the complaint has been paid, albeit late. (See respondent’s Exhibit 
No. 501.) This does not materially alter the fact of Respondent’s 
violations. See, Baltimore Tomato Company, Inc., 39 Agric. Dec. 412 
(1980); and V.P.C., Inc., 41 Agric. Dec. 734 (1982). 

Respondent’s failures to make timely payment, as alleged in the 
complaint, are clearly in violation of the prohibitions of section 2 of 
the PACA (7 USC 499b). Atlantic Produce, 35 Agric. Dec. 1631 
(1976), aff'd mem., 568 F2d 772 (4th Cir.), cert. den., 439 U.S. 819 
(1978). 

The numerous violations committed by respondent constitute fla- 
grant and repeated violations of the PACA. American Fruit Purvey- 
ors v. United States, 630 F2d 370, 373-374 (5th Cir. 1980), cert. 
denied, 450 U.S. 997 (1981); G. Steinberg & Son, Inc., 32 Agric. Dec. 
236 (1973), aff'd sub. nom., George Steinberg and Son, Inc. v. Butz, 
supra, 491 F2d 988.7 These violations were willful. A violation is 
willful if, irrespective of evil motive or erroneous advice, a person 
intentionally does an act prohibited by a statute or if a person 
carelessly disregards the requirements of a statute. Henry S. Shat- 
kin, 34 Agric. Dec. 296 (1975); G. Steinberg & Son, supra, 32 Agric. 
Dec. 236, 263-269; Goodman v. Benson, 286 F2d 896 (7th Cir. 1961). 

Respondent knew or should have known that is could not make 
prompt payment for the large amount of perishables it ordered, yet 


7 See, also Zwick v. Freeman, 373 F2d 110, 115 (2d Cir.) cert. den., 389 U.S. 835 
(1967); Reese Sales Company v. Hardin, 458 F2d 183 (1972); Atlantic Produce, supra, 
35 Agric. Dec. 1631; J. H. Norman & Son Distributing Co., 37 Agric. Dec. 705, 709 
(1978): 


Respondent’s violations are malum prohibitum—not malum in se. According- 
ly, there is no inconsistency between the finding that [respondent] conducted 
himself responsibly and honorably, and the finding that respondent’s failure to 
pay over $48,000 for produce in 73 transactions and $200 in brokerage fees in 20 
transactions constitutes repeated, flagrant and willful violations of the Act. 
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respondent continued to make such purchases. Respondent was 
aware of the Act’s requirements, yet it continued to buy knowing 
that each purchase probably would result in another violation. 

Respondent is required to have sufficient capitalization to oper- 
ate. It did not and, consequently, could not pay its suppliers. Under 
these circumstances, respondent operated in careless disregard of 
the prompt payment requirements of the PACA, and respondent’s 
violations were, therefore, willful. Atlantic Produce, supra, 35 
Agric. Dec. 1631, 1961; Rudolph John Kafcsak, 39 Agric. Dec. 683 
(1980), aff'd mem., 673 F2d 1329 (6th Cir. 1981). 


C. Sanction 


Severe sanctions have been the clearly established policy for 
sometime. In re Braxton Worsley, 33 Agric. Dec. 1547, 1556-1571 
(1974). Great weight must be given to the sanctions recommended 
by the Complainant. In re Sy B. Gaiber & Co., 31 Agric. Dec. 843, 
845-851 (1972); In re J. A. Speight, 33 Agric. Dec. 280, 310-319 
(1974); In re Samuel Esposito, 38 Agric. Dec. 613, 665 (1979). 

Complainant seeks revocation of respondent’s license as the 
proper sanction in this matter. Considering all the pertinent fac- 
tors involved herein such as the number of respondent’s failures to 
pay and the amounts involved, such a sanction is mandated by the 
Department’s sanction policy. Gilardi Truck & Transportation, Inc., 
PACA Docket No. 2-6186 (January 27, 1984). 


D. Mitigational Aspects 


The record should note that respondent’s financial difficulties ba- 
sically arose out of the failure of respondent’s customers to pay re- 
spondent.® Respondent continued to operate selling to Paul in 
order to pay Peter and had some measure of success. At the time of 
trial, respondent had paid about $63,000.00 of the complaint trans- 
actions, cutting the complaint obligations to about $100,000.00 

A respondent witness testified that their operations at the time 
of trial were on a “current basis” (Transcript page 77), e.g., pur- 
chases were then being made on a cash basis or were being prompt- 
ly paid within the terms of their agreement or the regulations. 

Respondent’s efforts to satisfy the older unpaid obligations are 
commendable. But, under the strict interpretation of the PACA, 
and binding precedents cited, there is no discretion allowed here. 


8 Respondent lost about $85,000.00 in one instance of a customer bankruptcy. In 
addition, Respondent’s bank terminated Respondent’s line of credit. Respondent 
says that in less than a year they lost about $250,000.00 in working capital. (Tran- 
script page 75) 
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E. Respondent’s Contentions of Prejudicial Error 


Respondent, by counsel, filed a post-hearing brief claiming viola- 
tions of due process, the Administrative Procedure Act (5 USC 550 
et seq) and the rules of practice, because of the denial of respond- 
ent’s request for an adjournment to obtain an attorney. 

Respondent’s counsel also contends that respondent did not have 
sufficient time to prepare for the hearing as scheduled, July 17 
1984 in Birmingham, Alabama. 

Existing travel and docket commitments almost to the end of the 
calendar year, and the potentiality that respondent was continuing 
to violate the prompt payment provisions (as contended by com- 
plainant), were considered to be justification for denial of respond- 
ent’s request for special scheduling ® and (at the opening of the 
hearing) the request to adjourn the hearing to obtain counsel. 

Respondent did not seek the services of counsel until very late in 
the process, just a couple of weeks before the hearing. He now 
argues that a two month delay in the hearing should have been 
granted. 

Retrospectively, he appears to argue with some merit, but upon 
the information and circumstances existing at the time respond- 
ent’s requests were denied, the denials seemed to be fully reasona- 
ble and appropriate. If there were not continuing violations accu- 
mulating, some delay would have been acceptable, based on a 
timely well founded request. This was not the situation here. 

It is regrettable that respondent failed to perceive the risk here, 
failed to timely seek counsel and failed to effectively counter argu- 
ment made by complainant’s counsel.!° (Complainant’s Opposition 
to Respondent’s Request to Change Hearing Dates, filed June 20, 
1984). 

Further, respondent’s counsel does not argue that trial in Sep- 
tember would have any probability of a different result than trial 
in July. It seems unlikely. The evidence establishing the violations 
consists of respondent’s own records and admissions. 

The key failure on this matter is respondent’s. 


® Respondent, by letter filed May 29 1984, asked ‘“‘to have our oral hearing be- 
tween September 18 and September 21, 1984, anytime after 10:00 AM, at the offices 
of Farm Market Service, Inc., 2516 Second Street West, Birmingham, Alabama.” 

This conflicted with other scheduled commitments. 

10 Respondent’s argument that it was not in “continuing violation” of the PACA 
does not have the same impact as the evidence that all current transactions were 
being “promptly” paid, and new or additional violations not accumulating. 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent was represented at the administrative hearing by 
Jimmy W. Brown, an accountant who is respondent’s secretary and 
treasurer, and a director and 1% stockholder of respondent. Mr. 
Brown had previously filed an answer and represented respondent 
at all stages of this proceeding until August 31, 1984, when re- 
spondent’s brief was filed by an attorney, Steven P. McCarron. 

On June 7, 1984, respondent received a copy of the Judicial Offi- 
cer’s decision in In re Gilardi Truck & Transportation, Inc., PACA 
Docket No. 2-6186, decided January 27, 1984, in which the Judicial 
Officer set forth the Department’s new policy that in determining 
whether an administrative proceeding is a “no pay” case, in which 
revocation of the license is the appropriate sanction, or a “slow 
pay” case, in which a suspension order is the appropriate sanction, 
payments made after the opening of the hearing would not be con- 
sidered (Gilardi slip op. at 42-49). The Gilardi decision states that 
the new policy will not be applied to other cases until the licensee 
has an opportunity to learn of the new policy, by publication of Gi- 
lardi in Agriculture Decisions or personal notice of the decision 
(Gilardi slip op. at 44). 

Although Mr. Brown filed a number of letters requesting that 
the hearing be held between September 18 and 21, 1984, he did not 
indicate until the morning of the hearing that respondent needed a 
delay in order to obtain legal counsel. 

Mr. Brown’s first letter filed May 29, 1984, simply requests that 
the hearing be held between September 18 and 21, 1984, without 
indicating any reason for the request. His letter states in its entire- 
ty: 


We would like to have our oral hearing between Septem- 
ber 18 and September 21, 1984, anytime after 10:00 AM, at 
the offices of Farm Market Service, Inc., 2516 Second 
Street West, Birmingham, Alabama. 


On May 31, 1984, Judge Weber set the hearing to begin on July 
18, 1984, in Birmingham, Alabama. 

On June 6, 1984, complainant’s attorney requested that the hear- 
ing date be changed to a day before or a day after July 17, 1984, 
because the July 18, 1984, hearing date conflicted with another 
case he was handling previously set for July 18, 1984, in Birming- 
ham, Alabama. On June 13, 1984, Judge Weber granted complain- 
ant’s request and rescheduled the hearing to begin on July 17, 
1984. 
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On June 14, 1984, before Mr. Brown received Judge Weber’s 
notice rescheduling the hearing to July 17, 1984, he wrote a letter 
filed June 18, 1984, stating in its entirety: 


Our letter of May 23, 1984, requested a hearing date of be- 
tween September 18, 1984, and September 21, 1984, at the 
offices of Farm Market Service, Inc., in Birmingham, Ala- 
bama. 


Your transmittal letter of June 7, 1984 [forwarding a copy 
of complainant’s request for a change in the July 18, 1984, 
hearing date], sets a date of either July 17, 1984, or July 
19, 1984, for the hearing in Birmingham, Alabama. 


We are requesting that our original date of between Sep- 
tember 18, 1984, and September 21, 1984, be acknowledged 
so that all principals involved may attend the hearing and 
that we may have ample time to prepare our defense. The 
July dates are not feasible for us. 


Complainant filed an objection to respondent’s request on June 
20, 1984, stating: 


In this disciplinary proceeding under the Perishable Ag- 


ricultural Commodities Act, 1930, as amended (7 U.S.C. 
499a et seq.), the hearing has been set for July 17, 1984, in 
Birmingham, Alabama. Respondent now moves for a post- 
ponement of that date until sometime during the week of 
September 17, 1984. Complainant respectfully opposes such 
a two month delay in the holding of this hearing. In sup- 
port thereof, on information and belief, complainant says 
that respondent is continuing to operate in willful, repeat- 
ed and flagrant violation of the Act, and that, because of 
respondent’s manner of doing business in violation of the 
Act, its continued ability to operate is a threat to the per- 
ishable commodities industry. Respondent’s request, there- 
fore, ought to be denied. 


Judge Weber then filed an order on June 25, 1984, denying re- 
spondent’s request for the following reasons: 


Respondent has requested that the hearing be held be- 
tween September 18 and September 21, 1984, anytime 
after 10:00 a.m. at their offices in Birmingham, Alabama. 


At the time this matter was assigned for trial (May 31 
1984) my docket was already fully scheduled into mid Oc- 
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tober and a backlog of cases that had been tried were 
awaiting review and the writing of a decision. 


In particular, other matters are already scheduled for 
the last half of September which prohibit favorable consid- 
eration of Respondent’s request. 


After considering all of the aspects, it was considered ap- 
propriate to squeeze this matter into mid July rather than 
wait until mid fall. 


That raised a conflict of schedule with another case, 
which was then reassigned to me for trial in the same 
week in Birmingham, Alabama. 


Prior commitments prevent granting Respondent’s re- 
quest for a hearing between September 18 and 21 1984, the 
public interests favors early resolution of this dispute, the 
Complainant objects to rescheduling the matter in Septem- 
ber and avers that Respondent is continuing to operate in 
violation of the law, and economical use of time and re- 
sources strongly suggest trying this case in conjunction 
with the second trial scheduled in Alabama for that week. 


IT SHOULD BE AND HEREBY IS ORDERED that the 
request to reschedule the hearing in September 1984 is 
denied. 


The hearing will begin at 9:30 a.m. on Tuesday July 17 
1984 in the United States Court House, 1800 Fifth Avenue, 
North, Birmingham, Alabama 35203. 


Before Mr. Brown received Judge Weber’s order of June 25, 1984, 
denying his request, Mr. Brown wrote a letter dated June 26, 1984, 
which was filed on June 29, 1984, again requesting a mid-Septem- 
ber hearing. Mr. Brown’s letter states in its entirety: 


Thank you for sending a copy of Complainant’s Opposition 
to our Request for Change of Hearing Date. Complainant 
is wrong in his reply that we are continuing to operate in 
willful, repeated and flagrant violation of the act and his 
ascertation that our manner of doing business and our 
ability to operate threatens the perishable commodities in- 
dustry is unfounded, untrue and unwarranted. The com- 
plainant has an obligation to uphold the law but he also 
has an obligation to be fair and evenhanded. I trust the old 
statement of being innocent until proven guilty still stands 
in our dealings with the courts. 
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We continue to plead for a Mid-September hearing. 


On July 12, 1984, Judge Weber sent a final letter to Mr. Brown 
advising him that the hearing would be held on July 17, 1984. 

At no time prior to the opening of the hearing on July 17, 1984, 
did Mr. Brown indicate that respondent wished to be represented 
by an attorney or that the July 17, 1984, hearing date conflicted 
with the schedule of any attorney. Respondent had ample opportu- 
nity to obtain the services of an attorney and to prepare for the 
hearing by July 17, 1984. Complainant’s investigator advised Mr. 
Brown and another of respondent’s officers in October of 1983 that 
it was very likely that a formal disciplinary action would be initiat- 
ed against respondent, which could result in a suspension or revo- 
cation order (Tr. 57-59). Furthermore, the complaint was filed on 
March 26, 1984, and received by respondent on March 30, 1984. Re- 
spondent did not contact an attorney until over 3 months after it 
received the complaint, viz., in the first part of July 1984 (Tr. 6-9), 
which was only 2 or 2% weeks before the hearing. 

Since respondent made no effort to contact an attorney until 
about 2 or 2% weeks before the scheduled hearing date, and did 
not advise Judge Weber until the beginning of the hearing that the 
attorney selected by respondent had just returned from a 2-week’s 
vacation and could not represent respondent on that date, it was 
not an abuse of discretion for Judge Weber to refuse to grant a con- 
tinuance. 

If respondent had contacted the attorney selected promptly after 
the complaint was filed, it is quite possible that he could have pre- 
pared for the hearing and represented respondent on July 17, 1984. 
Or perhaps he could have rescheduled his vacation a few days ear- 
lier or later. Or perhaps the two Birmingham cases could have 
been reset to accommodate respondent’s counsel. But since re- 
spondent neglected to contact an attorney until just 2 or 24% weeks 
before the hearing, and respondent did not advise Judge Weber of 
any difficulty in obtaining an attorney until the morning of the 
hearing (after Judge Weber and the Department’s attorney had 
traveled to Birmingham prepared to participate in two PACA cases 
on successive days), it was not an abuse of discretion for Judge 
Weber to refuse to grant a continuance. 

Furthermore, it is manifest that a continuance could not have 
enabled respondent to disprove the violations in this case. Mr. 
Brown, who is an accountant and respondent’s secretary and treas- 
urer, was thoroughly familiar with the transactions involved in 
this proceeding. Mr. Brown admitted at the hearing that he was 
not disputing any of the findings of complainant’s investigator (Tr. 
86). In fact, Mr. Brown introduced an exhibit showing that as of 
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July 13, 1984, respondent still owed $99,776.38 of the amount al- 
leged in the complaint (RX 501). 

Judge Weber points out that respondent’s current transactions 
were being “promptly” paid, and that additional violations were 
not accumulating. However, most of the serious past violations al- 
leged in the complaint were continuing as of the time of the hear- 
ing. Only 9 of the 28 shippers involved in the complaint were paid 
in full as of the time of the hearing (RX 501). Many of the sellers 
involved in the complaint had been owed large sums of money by 
respondent for about 2 years as of the time of the hearing. Hence 
at the time of the hearing, many of the serious payment violations, 
involving approximately $100,000, were continuing. Under these 
circumstances, a 2-month continuance would not have been in the 
public interest. To achieve the Congressional purpose of this reme- 
dial statute, cases involving serious violations should be promptly 
completed. 

Mr. Brown explained at the hearing the adverse circumstances 
affecting respondent which prevented respondent from paying its 
obligations. Respondent had bad debts and worthless checks total- 
ling $59,126. In addition, respondent lost $85,000 from trucking 
losses and its inability to collect a judgment. Furthermore, on 
March 12, 1982, respondent’s line of credit of $103,723 was with- 
drawn by its bank, and the bank was fully paid by respondent on 
June 17, 1982. These circumstances amounted to a total reduction 
of operating capital of $247,849. However, it has repeatedly been 
held that all such excuses are irrelevant in proceedings under the 
Perishable Agricultural Commodities Act (see Gilardi slip op. at 
16-32). 

The only help that an attorney might have been able to give re- 
spondent that is suggested in respondent’s brief is that an attorney 
would have advised respondent, based on the Gilardi decision, that 
any outstanding debts should be paid at once to reduce the sanc- 
tion. However, respondent received the Gilardi decision on June 7, 
1984, and even a layman could readily understand from that deci- 
sion that any outstanding debts should be paid prior to the hearing 
to reduce the sanction. Mr. Brown’s testimony at the hearing made 
it clear that respondent was doing all that it could to pay its obli- 
gations, and there is no reason to believe that respondent could 
have obtained the additional $100,000 needed to pay the debts out- 
standing as of the time of the hearing. Respondent’s bank had al- 
ready withdrawn its support from respondent. 

In addition, respondent was advised in writing by the Chief of 
the Regulatory Branch on August 16, 1983, that respondent’s fail- 
ure to make full payment promptly of the agreed purchase prices 
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for perishable agricultural commodities could be sufficient grounds 
for revoking or suspending respondent’s license (CX 1). And re- 
spondent was further advised in writing on September 8, 1983, by 
the Chief of the Regulatory Branch that a representative of the De- 
partment would be visiting respondent to determine if its payment 
practices were in compliance with the Act, and that failure to 
make full payment promptly could result in the revocation or sus- 
pension of its license (CX 3). The letter advised respondent to “take 
immediate steps to pay all past-due produce accounts, while con- 
tinuing to meet your current obligations for payment of fruits and 
vegetables” (CX 3). 

Since respondent was advised over 10 months prior to the hear- 
ing to take immediate steps to pay all past due accounts, and re- 
spondent received a copy of the Gilardi decision almost 6 weeks 
prior to the hearing, indicating the desirability of making full pay- 
ment prior to the hearing, there is no basis for believing that re- 
spondent could have made full payment by the time of the hearing 
even if a 2-month continuance had been granted. (Respondent’s 
counsel does not even assert in its appeal brief that full payment 
has been made as of this date, but, in any event, payments made 
after the hearing would not be considered in determining the sanc- 
tion.) 

Even if respondent could have made full payment by mid-Sep- 
tember 1984, a continuance should never be granted merely to give 
a respondent additional time to pay its obligations. Due to the 
delays involved in conducting investigations, getting the complaint 
filed and getting a hearing date, obligations will generally be due 
for more than a year prior to the hearing date. Further delay to 
give a respondent additional time for paying its obligations would 
expose other shippers to jeopardy and would not serve the public 
interest. 

For the foregoing reasons, the following Order should be issued. 


ORDER 


Respondent’s license is revoked. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


This Order shall take effect on the 30th day after service thereof 
on the respondent. 


[This Decision and Order became effective January 4, 1985.—Ed.] 
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In re: GREATER McCoy’s Markets, Inc. PACA Docket No. 6396. De- 
cided January 15, 1985. 


Failure to make full promptly—Revocation of license—Consent. 
Respondent purchased, received, and accepted perishable agricultural commodities 
from 28 sellers but failed to make full payment promptly. Respondent’s license was 
revoked. 


Edward M. Silverstein, for complainant. 
Robert M. Heller, Los Angeles, California, for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; 
hereinafter referred to as the “Act”), instituted by a complaint 
filed on September 13, 1983, by the Acting Director, Fruit and Veg- 
etable Division, Agricultural Marketing Service, United States De- 
partment of Agriculture. 

The complaint alleges that during the period May 1982 through 
August 1982, Respondent failed to make full payment promptly to 
28 sellers, of the agreed purchase prices, or balances thereof, in the 
total amount of $208,838.18 for 203 lots of perishable agricultural 
commodities, purchased, received, and accepted in interstate and 
foreign commerce. A copy of the complaint was served upon Re- 
spondent. Respondent filed an Answer denying the allegations in 
the complaint. However, Respondent has now filed an amended 
answer consenting to the entry of a Decision and Order as set forth 
herein. Therefore, pursuant to Section 1.138 of the Rules of Prac- 
tice (7 CFR 1.138), the following Decision and Order is issued with- 
out further procedure or hearing. 


FINDINGS OF FACT 


1. Greater McCoy’s Markets, Inc., (hereinafter ‘“Respondent”), is 
a California corporation, whose business address is 2038 E. 10th 
Street, Long Beach, California 90804. 

2. Pursuant to the licensing provisions of the Act, license number 
136608 was issued to Respondent on October 29, 1963. This license 
was renewed annually, and is next subject to renewal on or before 
October 29, 1984. 

3. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 

4. As detailed in paragraph 5 of the Complaint and as admitted 
by Respondent, during the period May 12, 1982 through August 2, 
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1982, Respondent, failed to make full payment promptly to 28 sell- 
ers of the agreed purchase prices or balances thereof, in the total 
amount of $208,838.18 for 203 lots of perishable agricultural com- 
modities, purchased, received, and accepted in interstate and for- 
eign commerce. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b), by failing to make full 
payment promptly with respect to the transactions set forth in 
Findings of Fact No. 4 above, for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 
This order shall become effective on January 24, 1985. 
Copies hereof shall be served upon the parties. 


In re: CUSUMANO Bros. Co., Inc. PACA Docket No. 6640. Decided 
December 3, 1984. 


Failure to make full promptly—Revocation of license. 
Respondent purchased, received, and accepted perishable agricultural commodities 
from 33 sellers but failed to make full payment promptly. Respondent’s license was 
revoked. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on September 138, 1984, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that during the period 
December 1982 through January 1984, respondent purchased, re- 
ceived and accepted, in interstate and foreign commerce, from 33 
sellers, 111 lots of fruits and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, or balances thereof, in the total 
amount of $273,801.26. 
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A copy of the complaint was served upon respondent on which 
complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issu- 
ance of a default order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Cusumano Bros. Co., Inc., is a corporation, whose 
address is 10570 Gratiot Avenue, Detroit, Michigan 48213. 

2. Pursuant to the licensing provisions of the Act, license number 
720005 was issued to respondent on July 2, 1971, was renewed an- 
nually, presently is in effect, and is next subject to renewal on or 
before July 2, 1985. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period December 1982 through January 1984 respondent 
purchased, received and accepted, in interstate and foreign com- 
merce, from 33 sellers, 111 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agreed purchase prices, or balances thereof, 
in the total amount of $273,801.26. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 111 transactions set forth in Finding of Fact No. 3, above, 
constitutes willful, repeated and flagrant violations of Section 2 of 
the Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Deci- 
sion becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings thirty-five days after service hereof, unless appealed to the 
Secretary by a party to the proceeding within thirty days after 
service as provided in sections 1.139 and 1.145 of the Rules of Prac- 
tice (7 CFR 1.139 and 1.145). 

[This decision and order became final January 15, 1985.—Ed.] 
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In re: KapLan’s Fruit & Propuce Company, Inc. PACA Docket No. 
2-6059. Decided January 30, 1985. 


Dealer—Appeal and cross-appeal—Failure to account truly and correctly—Failure 
to make full payment promptly—Consignment—Suspension of license—Publica- 
tion of the facts. 

The Judicial Officer substantially modified Chief Judge Campbell’s decision sus- 

pending respondent’s license for 10 days insofar as it involves buying as a dealer 

and for 45 days in a fiduciary capacity. The Judicial Officer suspended respondent’s 
license for 30 days in all capacities. Since respondent handled consignment transac- 
tions but did not record on the sales tickets the lot numbers as required, complain- 
ant determined the amount due consignors by taking an average of all sales of 
produce that was on hand at the time. Although this method tends to overstate the 
amount of underpayments, it is approved for the purposes of this case, but, where 
practicable, complainant should use judgment as to which sales to include in esti- 
mating the amounts owed to consignors. If a licensee had records other than the 
ones required to be kept by the Act that substantiated its accountings to consignors, 
they would be given substantial weight only if determined to be genuine, contempo- 
raneous records of the actual sales prices. A license may be suspended if violations 
are willful or if prior notice has been given. Here we have both. Once a warning 
letter has been sent, no subsequent warning letters are required as to similar viola- 
tions. Severe sanction policy explained. Violations of fiduciary duty are extremely 
serious, as well as recordkeeping violations. In determining sanction, the facts that 
violations relate only to a trivial part of the total business, and that respondent’s 
business is unusually large, are considered. An additional suspension order applica- 
ble only to fiduciary transactions, as was issued in Jn re Sol Salins, Inc., will no 
longer be issued, in view of the administrative burdens of policing such sanctions. 


Edward M. Silverstein, for complainant. 
W. L. Zeltonoga, Los Angeles, California, for respondent. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), 
in which Chief Administrative Law Judge John A. Campbell (ALJ) 
filed an initial decision and order on October 25, 1984, suspending 
respondent’s license for 45 days insofar as it involves respondent’s 
handling of produce in a fiduciary capacity, and for 10 days insofar 
as it involves respondent’s buying or selling of produce as a 
dealer. ! 

On November 21, 1984, complainant, seeking a 45-day suspension 
as to all licensing activities, appealed to the Judicial Officer, to 


1 See generally Campbell, “The Perishable Agricultural Commodities Act Regula- 
tory Program,” in 1 Davidson, Agricultural Law, ch. 4 (1981 and Aug. 1984 Supp.), 
and Becker and Whitten, “Perishable Agricultural Commodities Act,” in 10 Harl, 
Agricultural Law, ch. 72 (1980 and May 1982 Supp.). 
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whom final administrative authority to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 CFR 
§ 2.35).2 

On December 12, 1984, respondent filed a cross-appeal, which is 
permitted by the Department’s Rules of Practice. 7 CFR § 1.145(b); 
In re Thornton, 41 Agric. Dec. 870, 900-02 (1982), aff'd, 715 F.2d 
1508 (11th Cir. 1983). The case was referred to the Judicial Officer 
for decision on January 14, 1985. 

Oral argument before the Judicial Officer, which is discretionary 
(7 CFR § 1.145(d)), was requested by respondent, but is denied inas- 
much as the issues are not novel or difficult, the case has been 
thoroughly briefed, and oral argument would seem to serve no 
useful purpose. 

Based on a careful reading of the entire record in this case, the 
initial decision by the ALJ is adopted as the final decision in this 
case (with a few minor changes), except that the sanction is 
changed to a 30-day suspension of all respondent’s licensed activi- 
ties. The ALJ’s views as to the sanction are included herein, with 
the Judicial Officer’s views set forth in additional conclusions fol- 
lowing the ALJ’s conclusions. 


CHIEF ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding brought pursuant to the provi- 
sions of the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S.C. 499a et seg.; hereinafter the “Act” or “PACA”), 
the Regulations promulgated pursuant to the PACA (7 CFR 46.1 
through 46.45; hereinafter the ‘Regulations”), and the Rules of 
Practice Governing Formal Adjudicatory Administrative Proceed- 
ings Instituted By the Secretary (7 CFR 1.130 through 1.151; here- 
inafter the “Rules of Practice”). The proceeding was instituted by a 
complaint filed on July 12, 1982, by the Acting Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. 

The complaint alleges that Kaplan’s Fruit & Produce Co., Inc., 
(hereinafter ‘“Kaplan’s” or “respondent”’), violated section 2 of the 


2 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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Act (7 U.S.C. 499b) by failing to account truly and correctly and by 
failing to make full payment promptly of the net proceeds to three 
consignors for 15 lots of fruits and vegetables, all being perishable 
agricultural commodities, in the total amount of $9,410.28. Re- 
spondent filed an answer, on August 31, 1982, in which it denied 
violating the Act. 

An oral hearing was held on March 2 and 3, 1983, before Admin- 
istrative Law Judge John G. Liebert, in Los Angeles, California. 
Complainant was represented by Edward M. Silverstein, Esq., 
Office of the General Counsel, U.S. Department of Agriculture, 
Washington, D. C. 20250. Respondent was represented by William 
Zeltonoga, Esq., One Century Plaza, 2029 Century Park East, Suite 
2970, Los Angeles, California 90067, and Batiste De Luca, Esq., 
Suite 722, 1825 K Street, N.W., Washington, D. C. 20006. At the 
close of the hearing, the time was fixed for the filing of briefs. 

On August 13, 1984, this proceeding was reassigned to me pursu- 
ant to section 1.144(d) of the Rules of Practice (7 CFR § 1.144(d)). 
The parties were given 15 days to file comments and/or objections 
to this procedure. None were filed. 

Five witnesses testified at the hearing and eight exhibits were of- 
fered and seven received in evidence. The hearing record does not 
clearly reflect that Exhibit No. 4 was admitted into evidence. Ex- 
hibit #4 was offered. There was extensive examination (Tr. 62-80, 
209-212) concerning its contents. The contents of the exhibit are 
relevant and material, and so Exhibit #4 is hereby received in evi- 
dence. 


FINDINGS OF FACT 


1. Respondent is a California corporation whose address is 762 
Market Court, Los Angeles, California 90021. 

2. Pursuant to the licensing provisions of the PACA, license 
number 179565 was issued to respondent on January 14, 1959. This 
license was renewed annually and was next subject to renewal on 
or before January 14, 1984. 

3. By notice in writing, dated February 13, 1975, respondent was 
notified that a review of its records had disclosed it was failing to 
account truly and correctly for fruits and vegetables received and 
accepted on consignment in interstate and foreign commerce. It 
was also informed that failure to account truly and correctly for 
perishable agricultural commodities received and accepted on con- 
signment in interstate or foreign commerce is a violation of the 
PACA. Respondent was warned of the consequences which could 
follow if it committed additional violations. 
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4. On or about September 28, 1981, the Department received a 
complaint from Alpha Distributing, P. O. Box 2197, Nogales, Arizo- 
na 85621, alleging that respondent had not truly and correctly ac- 
counted for 2 lots of tomatoes it had accepted on consignment from 
Alpha Distributing. In response thereto, the Department sent two 
representatives, Mr. Thomas Leming and Ms. Michiko Fukunaga, 
to respondent’s place of business to review its records regarding 
those shipments. This personal investigation took place on Novem- 
ber 5, 6, and 9, 1981. During the course of the investigation, the 
Department personnel thoroughly reviewed respondent’s records 
with regard to the sales of these tomatoes. The lots of tomatoes 
were assigned lot numbers 8742 and 8758 in respondent’s receiving 
record. Although that record also showed the tomatoes as having 
been purchased, a discussion with Mr. Milton Kaplan, respondent’s 
president and operating officer, and Mr. Ron Reis, of Fiesta Sales, 
Nogales, Arizona, who was the broker on the two transactions, con- 
firmed that the two transactions were consignments. Because re- 
spondent’s accounts of sales for the two transactions were not de- 
tailed and accurate in that they only reported gross sales figures 
for each lot, the Department’s investigators reviewed all of re- 
spondent’s sales tickets for the period April 21-April 25, 1981, 
which they determined as the period when sales of these two lots of 
tomatoes would have to have taken place. The great majority of 
the sales tickets did not include lot numbers, although some did 
show brand names. By eliminating all sales which could be identi- 
fied as not being part of either of the two subject lots, and by com- 
bining the two lots, since there was no way of distinguishing be- 
tween sales of the two, the investigators prepared an accounting 
which reflected that respondent underpaid Alpha Distributing 
$4,968.93. 

A detailed comparison of respondent’s accounts of sale with that 
of complainant’s investigators appears at page 9 of complainant’s 
brief and in Exhibits 2, 3, and 4. 

After being advised of the results of the Department’s audit, re- 
spondent negotiated a settlement with Alpha Distributing, and 
paid Alpha $1,054.75. 

5. Because of respondent’s past record regarding consignment 
sales, and the results of the Alpha audit, Mr. Leming and Ms. Fu- 
kunaga returned to respondent’s place of business, on December 7 
through December 11, 1981, in order to review all of respondent’s 
consignment sales, subject to the PACA, for the previous two years. 
In addition to the two Alpha Distributing transactions, respond- 
ent’s records revealed 13 other consignment transactions which 
were subject to the PACA during this period of time, one with 
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Pandol Bros., Inc., Delano, California, involving Chilean grapes, 
and twelve with Quechan Environmental Farms, Yuma, Arizona, 
involving hothouse tomatoes. Respondent’s records reflected nu- 
merous other consignment transactions, which involved only intra- 
state commerce and were not subject to the PACA. 

6. During the period December 31, 1979, through January 8, 
1980, respondent accepted 6 lots of hothouse tomatoes from Que- 
chan Environmental Farms, Yuma, Arizona, which were assigned 
lot numbers 7641, 7642, 7663, 7664, 7734, and 7769, with a total of 
1,020 cartons. Although respondent sent accounts of sale to Que- 
chan Environmental Farms for each of the six consignment trans- 
actions, its records did not support those accounts of sale. A review 
of respondent’s sales tickets established that 1,145 cartons of toma- 
toes, which may have been part of these lots, were sold during the 
period of time when the subject tomatoes were in respondent’s 
place of business. These cartons of tomatoes were either specifically 
identified as belonging to one of the aforementioned lot numbers, 
or were not identified as being related to another shipper or an- 
other lot. Since these sales could not be sufficiently identified as be- 
longing to any individual lot of the six lots consigned to respondent 
by Quechan Environmental Farms, the Department’s investigators 
compiled all of the sales into one accounting, and deducted 125 car- 
tons at the average sales price to reduce the 1,145 total found as 
being sold to the 1,020 cartons actually received. 

A detailed comparison of respondent’s accounts of sale with that 
of complainant’s investigators appears at pages 11 through 14 of 
complainant’s brief and in Exhibits 3 and 4. 

In connection with the compilation of six consignments, respond- 
ent overpaid Quechan $372.36. 

7. During the period January 21 through January 31, 1980, re- 
spondent accepted six more loads of hothouse tomatoes on consign- 
ment from Quechan Environmental Farms, Yuma, Arizona, which 
were assigned lot numbers 7991, 8060, 8061, 8135, 8136, and 8176, 
with a total of 1,432 cartons. Although respondent sent accounts of 
sale to Quechan Environmental Farms for each of these six lots.of 
hothouse tomatoes, its records did not support the accounts of sale. 
Through a review of respondent’s sales tickets for the period of 
time when these tomatoes were most likely in respondent’s place of 
business, the Department’s investigators established that respond- 
ent’s records only reflected sales of 1,014 cartons as being suffi- 
ciently identified with any of these six lots, by having a proper lot 
number on the sales ticket, or by lack of identification with an- 
other shipper or lot number. In view of this inability to establish 
the lot to which each sale applied, the Department’s personnel 
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compiled all of the sales into one accounting. Since they could only 
identify 1,014 cartons as having been sold, and respondent’s records 
did not reflect any other disposition, 418 cartons were added to the 
1,014 identified, in order to account for the 1,432 cartons respond- 
ent received. The average selling price of the added 418 cartons 
was $6.3348, which was the average selling price of the 1,014 car- 
tons reported as sold vy respondent. 

As a result, it was found that respondent underpaid Quechan En- 
vironmental Farms $657.09 for the second six consignment transac- 
tions. 

A detailed comparison of respondent’s accounts of sale with that 
of complainant’s investigators appears at pages 15 through 17 of 
complainant’s brief and in Exhibits 3 and 4. 

8. On or about April 9, 1981, respondent received and accepted on 
consignment 1,669 lugs of Fruitera Brand Chilean grapes from 
Pandol Bros., Inc., and assigned them lot number 8549. Although 
respondent submitted an account of sales to Pandol Bros., its 
records did not support this accounting. 

The investigators’ review of respondent’s records established that 
those records showed sales of 2,474 lugs of grapes which may have 
consisted in part of the 1,669 lugs under consignment lot number 
8549. The reason why the audit showed 805 more cartons as being 
sold than were accepted is because respondent’s sales tickets failed 
properly to identify the lot number for sales of grapes during the 
period of time when these grapes were in respondent’s place of 
business. In order to reduce the 2,474 lugs found, to the 1,669 re- 
ceived in this lot, 805 lugs were deducted at the average selling 
price of $11.0402 per lug. The Department’s audit reflects that re- 
spondent underpaid Pandol Bros. $4,157.62 on this transaction. 

A detailed comparison of respondent’s account of sales with that 
prepared by complainant’s investigator appears at page 18 of com- 
plainant’s brief and in Exhibits 3 and 4. 

9. During the period December 1979 through December 1981, re- 
spondent, as noted above, acting as a commission merchant for 
three consignors, sold 15 lots of fruits and vegetables, in interstate 
and foreign commerce, collected the proceeds therefrom, but failed 
to account truly and correctly, and failed to make full payment 
promptly of the net proceeds to three consignors in the amount of 
$9,410.28, computed on the basis of average sales prices. 

10. Respondent has since made payment to these three consign- 
ors of the amounts due with respect to the transactions mentioned 
in finding 9. 

11. Respondent’s gross sales totaled $28,000,000 in fiscal year 
1982. About one-third of this volume of business, or $8,000,000, was 
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in interstate commerce. Respondent testified that 99% of its total 
business is dealer/purchase transactions. 

In the course of the audits, complainant reviewed about 2,000 
consignment transactions, which occurred over a two year period. 
Of the 2,000 transactions, 15 were identified as consignment trans- 
actions in interstate commerce; all 15 of which, insofar as records 
and prompt payment were involved, were in violation of the Act. 

As noted in findings 4, 6, 7, 8 and 9, the underpayment’s involved 
in the 15 consignment transactions, computed on the basis of aver- 
age sales prices, amounted to $9,410.28, which in turn amounts to 
less than 1% of respondent’s interstate transactions. E.g., $9,500 
+ $8,000,000. (Tr. 58-59, 83-84, 97, 116-117, 165, 220-222, 303-305, 
320-322) 


CONCLUSIONS 


All contentions of the parties raised at the hearing and in the 
briefs have been considered in the light of the entire record in ar- 
riving at this decision and order. 

Based upon the record evidence in this proceeding, it is conclud- 
ed that the acts of respondent in failing to account truly and cor- 
rectly, and failing to make full payment promptly of the net pro- 


ceeds due the three consignors, constitute willful, flagrant and re- 
peated violations of Section 2 of the Act (7 U.S.C. 499b). 

Under Section 2(4) of the Act (7 U.S.C. 499b(4)) it is unlawful for 
any commission merchant, dealer, or broker to fail or refuse truly 
and correctly to account and to make full payment promptly in re- 
spect of any transactions involving perishable agricultural com- 
modities in interstate commerce. Insofar as is pertinent here, “full 
payment promptly” is defined by the Department (7 CFR 
§ 46.2(aa\(1)) as requiring payment of the net proceeds for produce 
received on consignment within 10 days after the day on which the 
final sale with respect to each shipment is made. The Department’s 
Regulations define “Truly and correctly to account” as, essentially, 
requiring an accurate statement of sales or other disposition of 
produce and the selling charges and expenses. (7 CFR § 46.2(y)). 
The Regulations require that such accounts of sale must be ren- 
dered within 10 days after the date of the final sale. (7 CFR 
§ 46.2(z)(2)). 

Complainant alleged that the respondent violated the PACA and 
the Regulations by failing to account truly and correctly and by 
failing to make full and prompt payment of the net proceeds with 
respect to 15 transactions involving tomatoes or grapes, each being 
a perishable agricultural commodity, in interstate commerce, for a 
total of $9,410.28, computed on the basis of average sales prices. 
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The evidence presented at the hearing clearly supports complain- 
ant’s allegations. Mr. Thomas Leming, the Department’s investiga- 
tor, testified as to the methodology he and Ms. Michiko Fukunaga 
used in conducting their investigation. He testified that he request- 
ed access to respondent’s receiving records from respondent’s presi- 
dent, where information concerning each lot received is supposed 
to be recorded, and access to respondent’s actual sales tickets (or 
sales invoices) for the produce in question. Further, he testified 
that he alse reviewed respondent’s accounts’ receivable records, 
bank statements, and the lot sheets which respondent is required 
to maintain. When they received access to the respondent’s records, 
Mr. Leming and Ms. Fukunaga compared the records to the ac- 
counts of sale respondent had sent to each of the consignors. 

After it was discovered that the respondent’s records did not sup- 
port the accounts of sale which respondent had sent the consignors, 
the Department’s auditors conducted a review of respondent’s 
records. By looking at every sales ticket for the appropriate com- 
modity during the period of time when each of the consigned lots 
was most likely in respondent’s warehouse, the Department’s inves- 
tigators identified every sale which may have represented a sale of 
the consigned commodity. Each such sale was recorded. Any sale 
which was identified as a sale from a lot which was not part of the 
consignment transactions was eliminated. 

As to the transactions involving Quechan Environmental Sales, 
the investigators arranged them in two groups of six each because, 
while individual sales could not be related to individual lots, they 
could be identified as to one of two time frames. For the same 
reason, sales of the two lots of tomatoes on consignment from 
Alpha Distributing were compiled into one account of sale. The 
auditors then computed an average sales price for all sales made 
during the audit period, those which were identified by the lot 
number assigned to the consignment transaction and those which 
were not otherwise identified. The total number of units found for 
the audit period was divided into the total price of all such units to 
derive an average sales price for each such unit. If the total 
number of units sold exceed the total number of units in the con- 
signment, the auditors deducted the excess number of units at the 
average sales price. This gave the consignment a gross sales price 
equal to the number of units in the consignment multiplied by the 
complainant’s average sales price of all sales during the audit 
period. 

If the total number of units sold was fewer than the number in 
the consignment, the auditors added the difference between the 
units recorded and the units in the consignment at the average 
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sales price. This, too, produced a gross sales price for the entire 
consignment equal to the number of units in the consignment 
times the average sales price for all sales during the period. 

In short, the entire consignment was priced at the average sales 
price. The auditors then deducted commission and expenses from 
the gross sales price to arrive at a net proceeds figure due the con- 
signor. This methodology was approved in Sol Salins, 37 A.D. 1699 
(1978). 

From their review, Mr. Leming and Ms. Fukunaga determined 
that the respondent had failed to account truly and correctly to the 
consignors named in the complaint because its records failed to 
support the accountings it submitted to these consignors. These 15 
transactions represented every consignment transaction subject to 
the PACA in which respondent participated over the previous two- 
year period. Moreover, the Department’s investigators, through the 
tedious review of respondent’s records were able to construct ac- 
counts of sale which were reflective of respondent’s records. These 
audit accounts of sale established that respondent underpaid the 
three consignors a total of $9,410.28, based on average sales prices. 

In response to the evidence adduced by complainant in support of 
its allegations in the complaint, respondent presented the testimo- 
ny of Messrs. Bob Hashimoto and Milton Kaplan. Mr. Hashimoto, 
respondent’s office manager, testified that respondent’s records, al- 
though not the ones which were shown to Mr. Leming, were cor- 
rect and supported its accountings to the consignors. However, the 
records which Mr. Leming reviewed were those which the Regula- 
tions require respondent to keep in an accurate manner, and re- 
spondent did not offer any of its “correct’’ records to the investiga- 
tor, or into evidence at the hearing. 

Mr. Kaplan’s testimony was that the Department’s audit results 
were incorrect based on the condition of the produce received. How- 
ever, Mr. Kaplan also testified that he did not challenge the results 
of the Department’s audit at his post-audit meeting with Mr. 
Leming and Ms. Fukunaga, nor did he attempt to show them why 
their results were incorrect. Further he did not review his compa- 
ny’s records to see whether the audit was accurate. 

Respondent argues that its violations cannot be determined to be 
willful because the Department did not send a warning letter re- 
garding the particular violations at issue here, and allow it an op- 
portunity to rectify these particular violations prior to the time 
that suspension of its PACA license was sought. Respondent howev- 
er overlooks the February 13, 1975, warning letter it received. That 
letter specifically concerns respondent’s failure to account truly 
and correctly for produce handled on consignment in 1973, and is 
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sufficient to warrant a finding of willfulness as to subsequent viola- 
tions. Respondent’s argument that it is entitled to receive a warn- 
ing letter as to each violation, that it is entitled to an opportunity 
to correct that violation, and that an action cannot be taken 
against its license until it fails to correct that violation, is without 
merit. 

Respondent also argues that the violations are de minimis infrac- 
tions since the total amount of concerned monies is $9,410.28, or 
.11% of respondent’s interstate business. 

However, the type of violation committed by respondent is one of 
the more serious under the Act because respondent violated a fidu- 
ciary duty it owed to its principals. Respondent violated this duty 
on each and every interstate consignment transaction in which it 
participated over a two-year period. 

In summary, it is concluded that respondent failed to truly and 
correctly account to these three consignors. Since respondent un- 
derpaid the consignors, it must also be concluded that respondent 
failed to make timely payment to them. It is noted too that re- 
spondent did, after the Department’s investigation, pay the three 
shippers involved the amounts due them. However, this does not 
materially alter the fact of its violations. 

Respondent’s failures to account truly and correctly and make 
timely payments, as alleged in the complaint, are clearly in viola- 
tion of the prohibitions of section 2 of the PACA (7 U.S.C. 499b). 
Atlantic Produce, 35 A.D. 1631 (1976), aff'd mem., 568 F.2d 772 (4th 
Cir.), cert. den., 489 U.S. 819 (1978). Moreover, the numerous viola- 
tions committed by respondent constitute flagrant and repeated 
violations of the PACA. American Fruit Purveyors v. United States, 
630 F.2d 370, 373-374 (5th Cir. 1980) cert. denied, 450 U.S. 997 
(1981); G. Steinburg & Son, Inc., 32 Agric. Dec. 236 (1973), aff'd sub. 
nom., George Steinberg and Son, Inc. v. Butz, 491 F.2d 988 (2d Cir.) 
cert. denied, 419 U.S. 830 (1974). Furthermore, these violations were 
willful. A violation is willful, if irrespective of evil motive or erro- 
neous advice, a person intentionally does an act prohibited by a 
statute or carelessly disregards the requirements of a statute. 
Goodman v. Benson, 286 F.2d 896 (7th Cir. 1961). 

Respondent had been warned in the past that its methodology for 
handling consignment transactions violated the PACA. Although 
having received instruction on the proper methodology for main- 
taining consignment sales records, respondent continued its viola- 
tive practices. Under these circumstances, respondent clearly oper- 
ated in careless disregard of the requirements of the PACA, and re- 
spondent’s violations were, therefore, willful. Atlantic Produce, 
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supra, 35 A.D. 1631, 1961; Rudolph John Kafcsak, 39 A.D. 683 
(1980), aff'd. mem., 673 F.2d 1329 (6th Cir. 1981). 


SANCTION 


For its violations, complainant seeks a 45-day suspension of re- 
spondent’s license as the proper sanction in this matter. Support 
for the issuance of this sanction is found in the testimony of Mr. 
James R. Frazier. There, the decisive factors which entered into 
complainant’s consideration for this recommendation were dis- 
cussed. Among those factors were included: number of violations 
(15); the seriousness of the violations (i.e., Mr. Frazier testified that 
the failure to account truly and correctly is considered the most se- 
rious violation of the PACA because it represents a violation of a 
fiduciary relationship); the amount of money involved ($9,410.28); 
the impact of the violations on the industry as a whole; the inter- 
ests of the Secretary in ensuring that the trust relationship which 
exists between members of the industry—the basis for virtually 
every transaction in this multibillion dollar industry—is main- 
tained; that respondent has reimbursed its principals; and the re- 
spondent’s past history. 

On the otherhand and as shown in finding of fact 11, the 15 vio- 
lations which occurred over a two-year period of time represent 
less than 1% of respondent’s interstate commerce transactions. 
Much like the situation in the Sol Salins case, 99% of respondent’s 
interstate business is the dealer/purchase transactions. Where the 
consignment transactions took place, the transactions were often 
an accommodation to a broker who sought to find a market for the 
produce. In addition, record problems experienced in the past hope- 
fully will be corrected in the future through the employment of a 
comptroller and the use of a computer. (Tr. 112, 191-193, 217-218). 
This is not to suggest that a strong sanction should not be imposed, 
but to show that the type of sanction imposed in Sol Salins, supra, 
is more consistent with the type of business conducted by respond- 
ent, in which less than 1% of its interstate commerce transactions 
are consignments, the subject of this proceeding. 

Accordingly, a 10-day suspension of respondent’s license is 
hereby imposed together with a 45-day suspension with respect to 
respondent’s handling of produce on consignment, or in any other 
fiduciary capacity. The overall 10-day suspension of license will 
have an economic impact of about $220,000, out of a total 
$8,000,000 in interstate transactions. ($8,000,000 x 10/365). 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends on appeal that the ALJ’s findings of fact 
are not supported by adequate evidence. But the record abundantly 
supports the ALJ’s findings. 

Respondent challenges the methodology of complainant’s investi- 
gation because complainant “uses an average of all transactions ap- 
proach rather than examine in detail the actual transactions” 
(Original Brief at 4). However, complainant used an average, 
rather than the actual details, because respondent’s records failed 
to reveal accurately the actual details, as required by the Act and 
regulations (7 U.S.C. § 499i; 7 CFR § 46.14(a), .15, .18-.20, .22, .23, 
.29). The lot numbers, which are required by the regulations to be 
recorded on the sales tickets (7 CFR § 46.19, .20), were omitted in 
many cases, or they were incorrect in many other cases. Since re- 
spondent failed to keep accurate records, as required, complainant 
used an approach which took the average sales price of all transac- 
tions during the few days that produce from each lot could have 
been sold by respondent. This method was “approved” in the simi- 
lar case of In re Sol Salins, Inc., 37 Agric. Dec. 1699, 1708-14 (1978), 
although it was recognized in Salins that “complainant’s method 
produced a higher gross sales figure for the consignment than it 
probably commanded and tends to maximize estimates of under- 
payments” (Finding 43; 37 Agric. Dec. at 1712). 

Contrary to respondent’s assertion (Original Brief at 6), the re- 
spondent in Salins did not agree to complainant’s methodology, 
but, rather, advanced a different methodology producing lower esti- 
mates of underpayments (37 Agric. Dec. at 1711-12). However, com- 
plainant’s methodology was “approved” since the licensee’s failure 
to faithfully record the lot numbers on the sales tickets, as re- 
quired, caused the uncertainty (37 Agric. Dec. at 1708-14). 

Complainant’s methodology was approved in Salins only in a 
limited sense. That is, prior to the institution of the disciplinary 
proceeding, the respondent in Salins paid the amount determined 
to be owed under complainant’s methodology, just as respondent 
did in the present case. And it was held in Salins that it “is unnec- 
essary to determine the . . . exact amount of the underpayments” 
(87 Agric. Dec. at 1733 n.3). That holding is equally applicable here. 
Hence in Salins, as here, complainant’s methodology is not a seri- 
ous issue. 

However, I believe that where a licensee’s records do not support 
its accountings to consignors, complainant should where practica- 
ble, use judgment in determining underpayments, rather than 
follow an inflexible, average sales price approach. For example, if 
inspection reports show that a particular lot of produce in question 
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was poor quality, and that all other produce on hand was high 
quality, complainant should exclude top sales figures that are obvi- 
ously not from the lot in question. However, if the top sales prices 
were excluded when other poor quality produce was also on hand, 
an average determined by excluding the top sales prices might be 
too low, because the lowest figures included in the average might 
have been from other poor quality produce. Where the uncertainty 
is caused by a licensee’s failure to handle fiduciary transactions as 
required by the Act and regulations, it is better to overestimate, 
rather than underestimate, the amount owed to consignors. 

Respondent argues that it had “hard copy” records, which were 
not the ones required by the regulations to be accurately kept, that 
would have supported respondent’s accountings in the consignment 
transactions. But those “hard copy” records were never furnished 
to the Department’s investigators, and were never produced at the 
hearing in this case. Accordingly, no weight is given to respond- 
ent’s assertion in its brief as to what they show. 

Although the Department’s principal investigator indicated that 
he would not have relied on the “hard copy” records, even if they 
had been furnished to him (since they were not the records re- 
quired by the regulations to be accurately kept), they would have 
been relevant evidence that would have been considered by the 
ALJ and the Judicial Officer, if they had been introduced at the 
hearing. However, it is difficult to speculate as to the weight that 
would have been given to such records, if produced at the hearing, 
particularly since they were not furnished to the Department’s in- 
vestigators. They would not have been given substantial weight 
unless it were found that they were genuine, contemporaneous 
records of the actual sales prices. If such a finding had been made, 
they would have been given substantial weight in determining the 
exact amount of the underpayments, notwithstanding respondent’s 
failure to record the correct information on the records required to 
be kept by the regulations. (Even if respondent had shown that 
there were no underpayments, the sanction would not have been 
significantly different, see infra). 

In addition, the assertion in respondent’s brief that the “hard 
copy” records would have supported respondent’s original account- 
ings in the consignment transactions is undercut by the testimony 
of Milton Kaplan, president and operating officer of respondent, 
who owns the respondent corporation with his wife. Mr. Kaplan 
testified that he never checked the “hard copy” records to deter- 
mine whether they conflict with the Department’s audit. Specifical- 
ly, Mr. Kaplan testified (Tr. 293): 
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Judge LiEBERT: Well, now, coming back to the lot sheets. 
Did you have, when you saw the results of Mr. Leming’s 
audit, did you have occasion to go back to the cards, the 
hard copy, to find out what your records showed with re- 
spect to the amounts that Mr. Leming said was your obli- 
gation? 


In other words, did you check him out to find out wheth- 
er your records supported his audit or not? 


The Witness: Mr. Leming—the reason that I didn’t, or 
one of the reasons, are that I have a tremendous responsi- 
bility trying to do my job. We are understaffed, and it 
would be almost an impossible thing for me to—after I get 
done at 1:00 in the morning, and by the time he gets roll- 
ing it’s usually 1:00 or 2:00 in the afternoon—so I am not 
about to go through the book work. 


Similarly, respondent’s office manager testified that they did not 
go to their “hard copy” records to determine whether those records 
supported respondent’s original accountings, but that they merely 
paid what the Department’s investigator said they owed (Tr. 254- 
55). Hence there is no basis for believing that anyone ever bothered 
to check the “hard copy” records to determine whether they would 
have supported respondent’s original accountings in the consign- 
ment transactions at issue here. 

Based on all the circumstances here, no weight can be given to 
respondent’s contention that it had records other than those re- 
quired to be kept accurately by the regulations that would have 
demonstrated the accuracy of its original accountings. 

The ALJ properly found that respondent’s violations were will- 
ful, within the meaning of the Administrative Procedure Act. Since 
the violations were willful, respondent’s license could have been 
suspended even if respondent had never received any warning 
letter. That is, under the Administrative Procedure Act (5 U.S.C. 
§ 558(c)),* in order to suspend a PACA license, (i) the violation must 


3 Except in cases of willfulness or those in which public health, interest, or safety 
requires otherwise, the withdrawal, suspension, revocation, or annulment of a li- 
cense is lawful only if, before the institution of agency proceedings therefor, the li- 
censee has been given— 


(1) notice by the agency in writing of the facts or conduct which may warrant 
the action; and 


(2) opportunity to demonstrate or achieve compliance with all lawful require- 
ments. 





KAPLAN’S FRUIT & PRODUCE COMPANY, INC. 
Volume 44 Number 1 


be willful, or (ii) the licensee must have been given a prior warn- 
ing, with opportunity to demonstrate or achieve compliance with 
all lawful requirements. But here we have a prior warning letter 
as well as willful violations. 

Respondent is under the mistaken impression that, with respect 
to warning letters, a separate warning letter is required as to each 
violation. But where a warning letter is necessary (i.e., in the case 
of a non-willful violation), after one warning letter has been sent to 
a licensee for a prior violation, no subsequent warning letter is nec- 
essary as to subsequent, similar violations (Jn re American Fruit 
Purveyors, Inc., 30 Agric. Dec. 1542, 1576-82 (1971)). As stated in 
American Fruit Purveyors (80 Agric. Dec. at 1582): 


It is clear that only one notice is required by section 9(b) 
of the Administrative Procedure Act, that is, once a licens- 
ee has been adequately warned, if he subsequently violates 
the Act, the agency may proceed to suspend his license 
without any further warning, notice, or opportunity to 
demonstrate informally that he did not violate the Act. 


Both complainant and respondent appeal from the sanction im- 
posed by the ALJ. It is the policy of this Department to impose 
severe sanctions for serious violations of any of the regulatory pro- 
grams administered by the Department to serve as an effective de- 
terrent not only to the respondents but also to other potential vio- 
lators. This policy has been followed in all of the Department’s dis- 
ciplinary proceedings since 1972. 

The basis for the Department’s sanction policy is set forth at 
great length in numerous decisions, e.g., In re Worsley, 33 Agric. 
Dec. 1547, 1556-71 (1974),* set forth in the Appendix to this deci- 
sion.5 The Department’s sanction policy is also discussed at length 
in In re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 


4The Department’s severe sanction policy did not originate with Worsley, but, 
rather, was mentioned briefly in the first decision issued by the present Judicial Of- 
ficer, In re Henner, 30 Agric. Dec. 1151, 1263-64 (1971), and was further developed in 
numerous other decisions before it was finalized in Jn re Miller, 33 Agric. Dec. 53, 
64-80 (1974), aff'd per curiam, 498 F.2d 1088 (5th Cir. 1974). 

5 Severe sanctions issued pursuant to this policy were sustained, e.g., in In re Col- 
lier, 88 Agric. Dec. 957, 971-72 (1979), aff'd, 624 F.2d 190 (9th Cir. 1980); In re Gold 
Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1362-63 (1978), aff'd, No. 78-3134 
(D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980); In re Muehlenthaler, 
87 Agric. Dec. 313, 330-32, 337-52, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In re 
Mid-States Livestock, Inc., 37 Agric. Dec. 547, 549-51 (1977), aff'd sub nom. Van Wyk 
v. Bergland, 570 F.2d 701 (8th Cir. 1978); In re Cordele Livestock Co., 36 Agric. Dec. 
1114, 1183-84 (1977), aff'd per curiam, 575 F.2d 879 (5th Cir. 1978); In re Livestock 

Continued 
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Respondent’s violations are particularly serious since they in- 
volve a violation of its fiduciary duty. As stated in Jn re Sol Salins, 
Inc., 37 Agric. Dec. 1699, 1732-33 (1978), quoting from Jn re Man- 
dell, Spector, Rudolph Co., 24 Agric. Dec. 651, 695-96, 701 (1965), 
aff'd sub nom. Mandell, Spector, Rudolph Co. v. United States, 364 
F.2d 889 (3d Cir. 1966), cert. denied, 385 U.S. 1008 (1967): 


In addition, respondent was operating as a commission 
merchant or factor in consignment transactions and as a 
joint venturer in the joint account transaction, in both of 
which capacities respondent had a fiduciary duty to ac- 
count truly and correctly, to keep adequate and accurate 
records identifying individual shipments of produce, to 
remit funds owing and not to commingle the goods of its 
principals or partners with its own or that of others. It is 
axiomatic that in this position of trust and confidence dis- 
crepancies or confusions created by respondent are to be 
resolved against it. * * * 


* * * * * * * 


In determining the sanction to be imposed herein, it 
must be kept in mind that the major violations of the act 
found herein, that is, the violations of section 2(4) thereof, 
are, in our opinion, the most serious and flagrant type pos- 
sible under the act. Such violations involve breaches of fi- 
duciary duty by an agent to his principal and by a joint 
account partner to his joint venturer. The relationship of 
respondent to the shippers here was one of trust and confi- 
dence calling for a high degree of care, honesty and loyalty 
to the consignors and joint venturers. 


Also, as stated in In re Sol Salins, Inc., 37 Agric. Dec. 1699, 1734 
(1978): 


Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 (5th 
Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31-32 
(1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re 
Maine Potato Growers, Inc., 34 Agric. Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 518 
(1st Cir. 1976); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd, 
549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Southwest Produce, 
Inc., 34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re 
J. Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 F.2d 977 
(5th Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974), aff‘d, 
524 F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 
589-50 (1974), aff'd per curiam, 510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. 
Dec. 53, 64-80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 
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Respondent’s recordkeeping violations, which are inter- 
twined with respondent’s accounting violations, are also 
serious violations of the Act inasmuch as accurate records 
are essential to effective enforcement of a Federal regula- 
tory program. See, e.g., United States v. Ruzicka, 329 US. 
287, 288-289; United States v. Darby, 312 U.S. 100, 124-125; 
Electric Bond Co. v. Comm’n, 303 U.S. 419, 439; Interstate 
Commerce Commission v. Goodrich Transit Co., 224 U.S. 
194, 204-216; Baltimore & Ohio RR. v. Interstate Com., 221 
US. 612, 620-623; Hyatt v. United States, 276 F.2d 308, 312 
(C.A. 10); Panno v. United States, 203 F.2d 504, 510 (C.A. 9); 
United States v. Turner Dairy Co., 166 F.2d 1 (C.A. 7), certi- 
orari denied, 335 U.S. 813; United States v. Turner Dairy 
Co., 162 F.2d 425, 425-428 (C.A. 7), certiorari denied, 332 
US. 836; Bartlett Frazier Co. v. Hyde, 65 F.2d 350 (C.A. 7), 
certiorari denied, 290 U.S. 654; In re Breckenridge Auction 
& Sales Co., 36 Agric. Dec. 1522, 1529 (1977). 


The ALJ, citing In re Sol Salins, Inc., 37 Agric. Dec. 1699, 1735- 
38 (1978), suspended respondent’s license for 45 days insofar as it 
involves respondent’s handling of produce on consignment or in 
any other fiduciary capacity, but for only 10 days insofar as it in- 
volves respondent’s buying or selling of produce as a dealer. How- 
ever, in Salins, which is very similar to the present case, the Judi- 
cial Officer suspended Salins’ license for 90 days insofar as it in- 
volved fiduciary transactions, and 21 days insofar as it involved 
buying or selling as a dealer. 

In Salins, as in the present case, the violations relate only to con- 
signment transactions, which were a trivia! part of the total busi- 
nesses—in Salins, .5%; in the present case, .11%.® 

In Salins, complainant’s methodology resulted in “underpay- 
ments in 26 consignment transactions totalling $5,956.32,” together 
with 12 overpayments, out of a total of 87 consignment transac- 
tions handled in the year (Findings 11, 49; 37 Agric. Dec. at 1704, 
1713). In the present case, respondent handled fewer consignment 
transactions in the 2-year audit period, viz., 15, underpaying in 9 
transactions totaling $9,782.64 (under complainant’s methodology), 
and overpaying in 6 consignment transactions totaling $372.36, for 


6 Respondent states that its consignment transactions amount to “.0011% of re- 
spondent’s interstate business” (Original Brief at 8). But respondent neglected to 
move the decimal point two places to the right when converting to a percentage 
figure, i.e., $9,410.28 + $8,333,333 = .001129, or .11%. 
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a net underpayment of $9,410.28 (under complainant’s methodolo- 
gy).” 

Significantly, in the present case, in every consignment transac- 
tion handled by respondent during the 2-year audit period, re- 
spondent violated the Act and regulations by failing to keep accu- 
rate records to support its accountings to consignors. That was not 
true in Salins. 

Furthermore, the first reason given by the Judicial Officer for 
imposing a much less severe sanction in Salins than the 90-day sus- 
pension requested by complainant is that “respondent has already 
incurred an expense of $9,000 to hire auditors to make the investi- 
gation which complainant would otherwise have had to make” (37 
Agric. Dec. at 1735). That significant mitigating circumstance is not 
present here. 

Also, in Salins, the corporation engaged in business in the Dis- 
trict of Columbia, and all of its business was subject to the Act, 
and, therefore, the corporation was required to completely close its 
doors for a period of 21 days. In the present case, on the other 
hand, two-thirds of respondent’s business is in intrastate commerce 
not subject to the Act. Presumably, therefore, even during the sus- 
pension period, respondent will continue to engage in a large, 
intrastate business. 

Considering all of the circumstances, I believe the 21-day suspen- 
sion period in Salins should be increased to 30 days here. However, 
since complainant contends that imposing an additional, longer 
suspension period only on respondent’s fiduciary transactions is ad- 
ministratively burdensome, an additional 90-day suspension of re- 
spondent’s fiduciary transactions will not be ordered here or in any 
future PACA case. 

The suspension period should not be longer than 30 days since 
there is no indication that respondent intentionally underpaid con- 
signors in consignment transactions, or that respondent underpaid 
consignors a large amount. (The $9,410.28 figure referred to above, 
based on an average of all sales, is undoubtedly on the high side.) 
Moreover, the suspension period should not be for a longer period 
than 30 days in view of the tremendous size of respondent’s busi- 
ness, and the fact that consignment transactions were a trivial part 
of its produce business. 


7 As stated in Salins, respondent’s “overpayments do not subtract from respond- 
ent’s underpayments in determining the number of violations” since overpayments 
may be used unfairly, and are prohibited by the Act (87 Agric. Dec. at 1733). Also, it 
is no comfort to a consignor who has been underpaid to know that some other con- 
signor has been overpaid. 
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Respondent refers in its brief to In re American Fruit Purveyors, 
Inc., 30 Agric. Dec. 1542 (1971), in which a 14-day suspended sus- 
pension order was issued for prompt payment violations (Original 
Brief at 10). But it was explained in the ruling on reconsideration 
in that proceeding (Jn re American Fruit Purveyors, Inc., 31 Agric. 
Dec. 122, 127 (1972): 


If this Decision raises expectations in the industry of le- 
nient sanctions for serious or flagrant violations, their ex- 
pectations will be short-lived. . . . 


The lenient sanction was issued in this case solely be- 
cause the complainant failed to prove a convincing case. 


See, also, In re American Fruit Purveyors, Inc., 38 Agric. Dec. 
1372, 1885-87 (1979), aff'd per curiam, 630 F.2d 370 (5th Cir. 1980), 
cert. denied, 450 U.S. 997 (1981). 

Respondent argues that In re John H. Norman & Sons Distribut- 
ing Co., 37 Agric. Dec. 705 (1978), “is instructive in that it provided 
for suspension of a sanction of suspensions” (Original Brief at 11). 
However, although Norman states in dicta that a suspended sus- 
pension order can be issued under the Act, the holding in that case 
is that the suspended suspension order imposed by the ALJ “was 
contrary to the Department’s settled sanction policy” (87 Agric. 
Dec. 719). Instead of a suspended suspension order, the Judicial Of- 
ficer published the finding that respondent had committed repeat- 
ed, flagrant and willful violations of the Act (87 Agric. Dec. at 721), 
which had the same effect on the respondent and those “responsi- 
bly connected” with the respondent as a revocation of its license 
(87 Agric. Dec. at 714-15). 

Respondent contends that in Jn re Marvin Tragash Co., 33 Agric. 
Dec. 1884 (1974), aff'd, 524 F.2d 1255 (5th Cir. 1975), no sanction 
was issued against the license as it terminated because of bank- 
ruptcy (Original Brief at 11). But in Tragash, as in Norman, a find- 
ing was made that the respondent had committed willful, flagrant 
and repeated violations of the Act, which had the same effect as a 
license revocation order (33 Agric. Dec. at 1914). 

Considering all of the circumstances in this case, the following 
Order should be issued. 


ORDER 


Respondent’s license is suspended for 30 days. 
The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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This order shall be effective on the 20th day after service thereof 
on the respondent. 


APPENDIX 


Excerpt from In re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 
U.S.D.A. SANCTION POLICY 


[Excerpt omitted.—Ed.] 


In re: THE Staw Housg, Inc. PACA Docket No. 2-6570. Decided De- 
cember 19, 1984. 


Failure to make full payment promptly—Revocation of license. 
Respondent purchased, received, and accepted perishable agricultural commodities 
from 13 sellers but failed to make full payment promptly. Respondent’s license was 
revoked. 


Edward M. Silverstein, for complainant. 
Leo E. Costello, Birmingham, Alabama, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 449a et seq.), 
hereinafter referred to as the “Act,” instituted by a complaint filed 
on June 7, 1984, by the Director, Fruit and Vegetable Division, Ag- 
ricultural Marketing Service, United States Department of Agricul- 
ture. It is alleged in the complaint that, during the period May 
1983 through March 1984, respondent purchased, received, and ac- 
cepted, in interstate and foreign commerce, from 13 sellers, 86 lots 
of fruits and vegetables, all being perishable agricultural commod- 
ities, but failed to make full payment promptly of the agreed pur- 
chase prices, in the total amount of $124,594.31. 

A copy of the complaint was served upon respondent, and re- 
spondent filed an answer in which it generally denied the material 
allegations of the complaint. Thereafter, complainant requested 
that a date certain for hearing be set. In response thereto, a notice 
of hearing was issued on August 3, 1984, establishing November 15, 
1984, as the date for hearing. Subsequent to complainant’s request 
to change the date of hearing, an Order Rescheduling Hearing was 
issued on August 9, 1984, in which the hearing date was changed to 
November 29, 1984. All notices of hearing were served on respond- 





THE SLAW HOUSE, INC. 
Volume 44 Number 1 


ent’s counsel, Leo E. Costello, Esq., Costello & Stott, 3716 S. 5th 
Ave., Birmingham, Alabama 35222. 

On November 26, 1984, the aforementioned Mr. Costello, the Ad- 
ministrative Law Judge, and Edward M. Silverstein, Esq., repre- 
senting complainant, took part in a pre-hearing conference by tele- 
phone call. During this conversation, Mr. Costello indicated that 
the individuals who had a financial interest in respondent corpora- 
tion during the period of the violations no longer were interested 
in defending this proceeding, and that the person who now owned 
all of the stock in the respondent corporation, a Mr. Clyde Walker, 
had not been in touch with him for a long period of time. Mr. Cos- 
tello further indicated that he believed that Mr. Walker was in- 
formed that the proceeding had been set for hearing on November 
29, 1984, in Birmingham, Alabama. Accordingly, on November 29, 
1984, a hearing was convened in Birmingham, Alabama, before Ad- 
ministrative Law Judge John A. Campbell. Complainant was repre- 
sented by Edward M. Silverstein, Esq., Office of the General Coun- 
sel, United States Department of Agriculture, Washington, D. C. 
Respondent was not represented by counsel, or otherwise. The 
record was opened, and evidence, consisting of the testimony of Mr. 
John M. Clark who conducted the investigation on behalf of the 
P.A.C.A. Branch and three documents, was admitted. On the basis 
of this evidence, it is held that the complainant has satisfied its 
burden of proving that respondent has committed willful, repeated, 
and flagrant violations of the Act. Therefore, the following Decision 
and Order is issued. It is further noted that pursuant to 7 CFR 
§ 1.141(e) a respondent which fails to appear at a hearing without 
good cause is deemed to have waived its right to an oral hearing, 
and to have admitted any facts which may be presented at that 
hearing. Such failure also constitutes an admission of all the mate- 
rial allegations of fact contained in the complaint. 


FINDINGS OF FACT 


1. Respondent, The Slaw House, Inc., is a corporation whose last 
known mailing address is 420 Finley Ave. W, Birmingham, Ala- 
bama 35204. 

2. Pursuant to the licensing provisions of the Act, license number 
821266 was issued to respondent on June 9, 1982. This license was 
renewed annually, and was next subject to renewal on or before 
June 9, 1984. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period May 1983 through March 1984, respondent pur- 
chased, received, and accepted, in interstate and foreign commerce, 
from 13 sellers, 86 lots of fruits and vegetables, all being perishable 
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agricultural commodities, but failed to make full payment prompt- 
ly of the agreed purchases prices, in the total amount of 
$124,594.31. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 86 transactions set forth in Finding of Fact 3, above, consti- 
tutes willful, repeated, and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499(b)), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing the procedures 
under the Act, this Decision will become final without further pro- 
ceedings 35 days after service hereof, unless appealed to the Secre- 
tary by a party to the proceeding within 30 days after service as 
provided in Sections 1.139 and 1.145 of the Rules of Practice (7 CFR 
§§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 30, 1985.—Ed.] 


In re: D. S. RussELL AND Sons, Inc. PACA Docket No. 2-6644. De- 
cided December 19, 1984. 


Failure to make full payment promptly—Publication of the facts. 
Respondent purchased, received, and accepted perishable agricultural commodities 
from 10 sellers but failed to make full payment promptly. Facts and circumstances 
were ordered, to be published. 


Edward M. Silverstein, for complainant. 
John M. Cloud, Norfolk, Virginia, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on September 18, 1984, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that during the period 
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February through July 1988, respondent purchased, received and 
accepted, in interstate commerce, from ten sellers, 32 lots of fruits 
and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $114,479.51. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to Section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, D. S. Russell & Sons, Inc., is a corporation, whose 
address is 3521 Virginia Beach Blvd., Norfolk, Virginia 23502. 

2. Pursuant to the licensing provisions of the Act, license number 
203424 was issued to respondent on February 5, 1964. This license 
terminated on February 5, 1984, pursuant to Section 4(a) of the Act 
(7 U.S.C. 499d(a)) when respondent failed to pay the required 
annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period February through July 1983, respondent pur- 
chased, received and accepted in interstate commerce, from ten 
sellers, 32 lots of fruits and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $114,479.51. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 32 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This Order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service has pro- 
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vided in Sections 1.139 and 1.145 of the Rules of Practice (7 CFR 
1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final January 31, 1985.—Ed.] 


In re: LivEsLEY TRADING Co. PACA Docket No. 2-6649. Decided 
January 7, 1985. 


Failure to make full payment promptly—Publication of the facts. 
Respondent purchased, received, and accepted perishable agricultural commodities 
from 27 sellers but failed to make full payment promptly. Facts and circumstances 
were ordered to be published. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by Vincent W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on October 1, 1984, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that during the period Febru- 
ary 1983 through January 1984, respondent purchased, received, 
and accepted, in interstate commerce, from 27 sellers, 152 lots of 
fruits and vegetables, all being perishable agricultural commod- 
ities, but failed to make full payment promptly of the agreed pur- 
chase prices, in the total amount of $346,797.66. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Livesley Trading Co., is a corporation, whose ad- 
dress is 930 S.E. Ninth Avenue, Portland, Oregon 97214. 

2. Pursuant to the licensing provisions of the Act, license number 
160000 was issued to respondent on August 15, 1959. This license 
terminated on August 15, 1984, pursuant to Section 4(a) of the Act 
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(7 U.S.C. 499d(a)) when respondent failed to pay the required 
annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period February 1983 through January 1984, respondent 
purchased, received, and accepted in interstate commerce, from 27 
sellers, 152 lots of fruits and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, in the total amount of $346,797.66. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 152 transactions set forth in Finding of Fact No. 3, above, 
constitutes willful, repeated and flagrant violations of Section 2 of 
the Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This Order shall take effect on the 11th day after this Decision 


becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in Sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order was initially ordered final February 13, 
1985, but the final date was subsequently changed to February 18, 
1985.—Ed.] 


In re: ASSOCIATED Foop Services, INc., d/b/a ASSOCIATED/ ROMNEY 
Foop Services. PACA Docket No. 2-6605. Decided December 7, 
1984. 


Failure to make full payment promptly—Unlicensed but subject to licensing 
provisions—Publication of the facts. 
Respondent purchased, received, and accepted perishable agricultural commodities 
from 29 sellers but failed to make full payment promptly. Respondent was subject to 
the licensing provisions of the Act but was not licensed. Facts and circumstances 
were ordered to be published. 
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Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on July 31, 1984, by the Director, Fruit and Vegetable Division, Ag- 
ricultural Marketing Service, United States Department of Agricul- 
ture. It is alleged in the complaint that during the period June 
through November 1983, respondent purchased and accepted, in 
interstate and foreign commerce, from 29 sellers, 192 lots of fruits 
and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $428,341.28. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 


further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Associated Food Services, Inc., is a corporation, 
doing business as Associated/Romney Food Services, whose address 
is 6969 Market Avenue, E] Paso, Texas 77915. 

2. Respondent is not, and was not, licensed under the Act. It, 
however, carried on the business of a commision merchant, dealer 
or broker, as those terms are defined in section 1 of the Act (7 
U.S.C. 499a) and was, therefore, subject to the licensing provisions 
of the Act at the time of the transactions alleged herein. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period June through November 1983, respondent pur- 
chased and accepted in interstate and foreign commerce from 29 
sellers, 192 lots of fruits and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, in the total amount of $428,341.28. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 192 transactions set forth in Finding of Fact No. 3, above, 
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constitutes willful, repeated and flagrant violations of Section 2 of 
the Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This Order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in Sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order become final February 16, 1985.—Ed.] 


In re: G A B Propuce Distrisutors, Inc. PACA Docket No. 2-6645. 
Decided January 2, 1985. 


Failure to make full payment promptly—Terminated license due to failure to pay 
required fee—Publication of the facts. 

Respondent purchased, received, and accepted perishable agricultural commodities 

from 12 sellers but failed to make full payment promptly. Respondent’s license 

under the Act had been terminated due to failure to pay required fee. Facts and 

circumstances were ordered to be published. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on September 21, 1984, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that during the period 
January through June 1983, respondent received and accepted 31 
lots of Mexican vegetables on consignment from three shippers but 
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failed to make full payment promptly to them of the net proceeds 
thereof in the total amount of $15,925.99, and that during the 
period January through June 1983, respondent purchased, received 
and accepted, in interstate and foreign commerce, from nine sell- 
ers, 57 lots of fruits and vegetables, all being perishable agricultur- 
al commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $130,222.65. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to Section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, G A B Produce Distributors, Inc., is a corporation, 
whose address is Terminal #1, Nogales, Arizona 85621. 

2. Pursuant to the licensing provisions of the Act, license number 
810334 was issued to respondent on December 16, 1980. This license 
was renewed annually, but terminated on December 16, 1983, pur- 
suant to Section 4(a) of the Act (7 U.S.C. 499d(a)) when respondent 
failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period January through June 1983, respondent received 
and accepted in foreign commerce, from three shippers, 31 lots of 
vegetables, all being perishable agricultural commodities, imported 
into the United States from Mexico, on consignment but failed to 
make full payment promptly of the net proceeds derived therefrom 
to these shippers in the total amount of $15,925.99. 

4. As more fully set forth in paragraph 6 of the complaint, 
during the period Janury through June 1983, respondent pur- 
chased, received and accepted in interstate and foreign commerce 
from nine sellers, 57 lots of fruits and vegetables, all being perish- 
able agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, in the total amount of 
$130,222.65. 


CONCLUSIONS 


Respondent’s failures to make full payment promptly with re- 
spect to the 88 transactions set forth in Findings of Fact Nos. 3 and 
4, above, constitute willful, repeated and flagrant violations of Sec- 
tion 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 





TRI-STATE FRUIT & VEGETABLE, INC. 
Volume 44 Number 1 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in Sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final February 19, 1985.—Ed.] 


In re: Tri-State Fruit & VEGETABLE, INc. PACA Docket No. 2- 
6619. Decided February 22, 1985. 


Appeal of two initial findings lacking legal consequence—Failure to make full 

payment promptly—Publication of the facts. 
The Judicial Officer affirmed Judge Baker’s order publishing the finding that re- 
spondent has committed repeated and flagrant violations of the Perishable Agricul- 
tural Commodities Act. Respondent challenges on appeal the ALJ’s finding that re- 
spondent’s license terminated on May 38, 1984, and the ALJ’s conclusion that re- 
spondent’s failure to make payment was willful. Since neither finding is opposed by 
complainant, and neither finding is of legal significance, the findings are amended 
in accordance with respondent’s appeal. 


Edward M. Silverstein, for complainant. 
Gene Krekel, Burlington, Iowa, for respondent. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), 
in which Administrative Law Judge Dorothea A. Baker (ALJ) filed 
an initial Decision and Order on January 10, 1985, publishing the 
finding that respondent has committed repeated and flagrant viola- 
tions of § 2(4) of the Act (7 U.S.C. § 499b(4)).? 


1 See generally Campbell, “The Perishable Agricultural Commodities Act Regula- 
tory Program,” in 1 Davidson, Agricultural Law, ch. 4 (1981 and Aug. 1984 Supp.), 
Continued 
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On February 8, 1985, respondent appealed to the Judicial Officer, 
to whom final administrative authority to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 CFR 
§ 2.35).2 Aftercomplainant responded to the appeal, the case was re- 
ferred to the Judicial Officer for decision on February 20, 1985. 

Respondent’s appeal is limited to challenging (i) the ALJ’s find- 
ing that respondent’s license terminated on May 3, 1984, and (ii) 
the ALJ’s conclusion that respondent’s failure to make full pay- 
ment for produce was willful. Since changing these findings and 
conclusions in accordance with respondent’s appeal would have no 
legal consequence, and is not opposed by complainant, the findings 
and conclusions are revised herein as requested by respondent. 


FINDINGS OF FACT 


1. Respondent, Tri-State Fruit & Vegetable, Inc., is a corporation, 
whose mailing address is Post Office Box 1123, Burlington, Iowa 
52601. 

2. Pursuant to the licensing provisions of the Act, license number 
821043 was issued to respondent on May 3, 1982. This license is no 
longer in effect. Respondent’s answer states that “said license was 
surrendered in December of 1983.” 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period March through October 1983, respondent pur- 
chased and accepted in interstate and foreign commerce from 
seven sellers, 37 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment prompt- 
ly of the agreed purchase prices, in the total amount of $157,483.40. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 37 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes repeated and flagrant violations of § 2 of the Act (7 U.S.C. 
§ 499b), for which the Order below is issued. 


and Becker and Whitten, “Perishable Agricultural Commodities Act,” in 10 Harl, 
Agricultural Law, ch. 72 (1980 and May 1982 Supp.). 

2 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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ORDER 


Respondent, Tri-State Fruit & Vegetable, Inc., has committed re- 
peated and flagrant violations of § 2(4) of the Perishable Agricul- 
tural Commodities Act (7 U.S.C. § 499b(4)). The facts and circum- 
stances set forth above shall be published. 
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REPARATION DECISIONS 


MENDELSON-ZELLER Co., INc. v. Purtry SUPREME INc. PACA Docket 
No. 2-6443. Decided January 4, 1985. 


Andrew Y. Stanton, Presiding Officer. 


Unloading constituting acceptance—Reparation awarded. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $2,653.34 in con- 
nection with a load of strawberries in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in Section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements as well as briefs. Com- 
plainant elected to submit no additional evidence. Respondent filed 
an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co. Inc., is a corporation whose 
address is 450 Sansome Street, San Francisco, California. 

2. Respondent, Purity Supreme Inc., is a corporation whose ad- 
dress is 312 Boston Road, North Billerica, Massachusetts. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 

3. On April 13, 1983, complainant sold to respondent a truckload 
of strawberries containing 2,472 trays of $6.00 per tray, plus $.60 
per tray for cooling and pallets, $18.50 for Tectrol and $11.25 for a 
Ryan thermometer, for a total contract price of $16,807.45 f.o.b. 
The parties understood that the transit temperature was to be be- 
tween 34° and 36°F. It was not agreed that the strawberries were to 
be of any particular grade. Neither was it agreed that the straw- 
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berries were to originate from only one lot. Bruno Dispoto Compa- 
ny, Delano, California, acted as the broker. 

4. On April 13, 1983, complainant loaded the strawberries onto a 
truck for shipment to respondent. At that time, the pulp tempera- 
ture of the fruit was found to be 38°F. Complainant shipped the 
strawberries in interstate commerce to respondent, where they ar- 
rived on approximately April 18, 1983, and were unloaded and ac- 
cepted. 


5. After arrival, a federal inspection was taken on April 18, 1983, 
which found as follows, in relevant part: 


Condition of Equipment: Temperature control unit in operation. 


Products Inspected: STRAWBERRIES in pint cups in fiber- 
board trays branded, “Crimson King, 
Mendelson-Zeller,, San Francisco, 
Calif. 94111, 12 dry pint baskets, 
Catl.” Applicant’s count: 1704 trays 
on trailer; 768 trays Unloaded. See 
“Remarks.” 


Condition of Load: Trailer partly unloaded. Stacked within 
12 feet of rear. 1 to 2 pallets wide 16 
layers, 3 rows per pallet. UNLOAD- 
ED LOT: Stacked on pallets at above 
location. 


Condition of Pack: BOTH LOTS: Well filled. 


Temperature of Products: ON TRAILER 42-43°F; UNLOADED: 
43°F. 


Size: BOTH LOTS: Berries medium to large. 
No undersize. 


Quality: BOTH LOTS: Berries clean, well devel- 
oped, generally well to fairly well col- 
ored, calyxes attached. Grade defects 
average 5% in Loaded Lot; average 
4% in Unloaded Lot mostly poorly 
colored berries. 
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Condition: BOTH LOTS: Generally ripe and firm, 
fairly bright, calyxes green color. 
LOADED LOT: Average 2% damage 
by soft leaky berries. Average 2% 
damage by bruising. Less than % of 
1% decay. UNLOADED LOT: Range 4 
to 25% in most samples, some none, 
average 7% by bruising. In many 
samples 5 to 75%, in most samples 
none, average 14% damage by soft, 
leaky berries. No decay. 


UNLOADED LOT: Meets quality re- 
quirements but fails to grade U.S. No. 
1 only account of condition. LOADED 
LOT: U.S. No. 1. 


Applicant states Unloaded Lot unloaded 
from trailer number CABT01189. 
LOADED LOT: Inspection and certifi- 
cate restricted to product on 8 pallets 
at rear of portion of load remaining 
at time of inspection. 


6. Respondent has paid complainant $14,154.11 for the strawber- 
ries, which is $2,653.34 less than complainant claims is due and 
owing. 

7. A formal complaint was filed on October 3, 1983, which was 
within nine months from which the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s reason for failing to pay complainant the entire 
contract price for the 2,472 trays of strawberries purchased is that 
a federal inspection taken upon their arrival disclosed that eight 
pallets were in inferior condition, a breach of warranty by com- 
plainant. It is respondent’s contention that these eight pallets came 
from a different lot than the remaining 18 pallets and should thus 
be considered separately for the purpose of determining the exist- 
ence of a breach of warranty. Respondent further contends that the 
bill of lading shows the strawberries exhibiting a pulp temerature 
of 38°F. at shipping point, which also evidences a breach of warran- 
ty. 

Respondent admits accepting the 1,704 trays remaining on board 
the trailer at the time of the April 18, 1983, inspection. Respondent 
denies accepting the 768 trays unloaded at that time, but the act of 
unloading is an assertion of dominion which constitutes acceptance 
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by respondent. Mario Saikhon v. Russell-Ward Company, 34 Agric. 
Dec. 1940 (1975). Having accepted the strawberries in this f.o.b. 
transaction, respondent became liable for their contract price, less 
damages resulting from any breach of warranty by complainant. 
Respondent bears the burden of proving both the breach and dam- 
ages by a preponderance of the evidence. Pleasant Valley Co-op v. 
Robt. T. Cochran & Co., Inc., 41 Agric. Dec. 1208 (1982). The April 
18, 1983, inspection reveals minimal damage in the 1,704 trays re- 
maining on the trailer, and substantial damage in the 768 trays 
that had been unloaded. Respondent urges that we treat these as 
two separate lots for the purpose of determining whether there was 
a breach of warranty as complainant admits that the strawberries 
in question came from two lots rather than one. However, there is 
no evidence that the contract required the strawberries to originate 
from only one lot. Therefore, all 2,472 trays will be considered to- 
gether in the determination of whether there was any breach of 
warranty. Viewed as a whole, the entire load of strawberries aver- 
aged about 4% damage by bruising and 6% damage by leaky ber- 
ries. This meets the good delivery standards for the no grade straw- 
berries present here. 

Respondent’s claim that the 38°F pulp temperature present at 
shipping point demonstrates a breach of warranty is unfounded, as 
that temperature indicates that the cooling required by the con- 
tract was properly carried out by complainant. 

Respondent has failed to sustain its burden of proving the exist- 
ence of a breach of warranty. It is thus liable for the $16,807.45 
contract price less the $14,154.11 already paid, or $2,653.34. Re- 
spondent’s failure to pay this sum is a violation of Section 2 of the 
Act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay 
to complainant, as reparation, $2,653.34, with interest thereon at 
the rate of 138% per annum from May 1, 1983, until paid. 


SmitH Foop SALEs, INc. v. TRADE WEST MERCHANDISING, INc. PACA 
Docket No. 2-648. Decided January 4, 1985. 


Accural of cause of action—Statute of limitations—Dismissal. 
Where complainant failed to bring a complaint within nine months after the re- 
spondent’s initial failure to pay for a shipment of frozen corn, the complaint is dis- 
missed despite the fact that the complaint was brought less than nine months after 
the failure of the respondent to meet a second, extended payment deadline. 
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George S. Whitten, Presiding Officer. 
Milan O. Smith, Jr., Torance, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, (1930), as amended (7 U.S.C. 499a et seq.). Com- 
plainant filed a formal complaint in which it seeks to recover the 
sum of $5,250.38 in connection with the sale of a load of frozen corn 
on the cob to respondent. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto 
denying liability to complainant. 

The amount claimed as damages herein does not exceed 
$15,000.00, and accordingly, the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Under this procedure the verified complaint and answer 
are considered a part of the evidence, as is the Department’s report 
of investigation. In addition, the parties were given the opportunity 
to file evidence in the form of sworn statements. Complainant filed 
an opening statement and respondent filed an answering state- 
ment. Complainant did not file a statement in reply. Complainant 
also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Smith Food Sales, Inc., is a corporation whose 
address is P.O. Box 790, Pendleton, Oregon. 

2. Respondent, Trade West Merchandising, Inc., is a corporation 
whose address is P.O. Box 40148, Portland, Oregon. At the time of 
the transaction involved herein respondent was licensed under the 
Act. 

3. On or about September 15, 1982, Smith Frozen Foods, Inc., sold 
to respondent 650 cases of size 1/48 cob corn, 5%” grade AAC or 
better, at $7.50 per carton, f.o.b. Weston, Oregon, for delivery to 
“Trade West % Alasa Maru Voyage 11 Showa Lines BKG PLP 
1365 Port of Portland FGN DEST:NAHA OKINAWA”. Delivery to 
dock was to be on or about September 28, 1982. 

4. On. September 20, 1982, complainant issued a confirmation of 
sale showing the corn as sold for the account of Smith Frozen 
Foods, Inc. and showing the terms as “2% 10 Net 30”. 
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5. The corn was shipped on September 27, 1982, and delivered to 
dock side on or about September 28, 1982. The corn arrived in Oki- 
nawa, Japan, approximately one month later. 

6. Smith Frozen Foods, Inc., on December 22, 1982, assigned all of 
its rights in the subject frozen cob corn to complainant. 

7. Under the payment terms agreed to by the original parties to 
the contract, payment was due on or before October 28, 1982. Such 
payment was not made. Thereafter, Kelly W. Brown, vice president 
of Marketing for complainant and also vice president of Marketing 
for Smith Frozen Foods, Inc., agreed with respondent to an exten- 
sion of time for payment until March 11, 1983. 

8. An informal complaint was filed on August 24, 1983, which 
was not within nine months after the cause of action applicable to 
the frozen cob corn accrued. 


CONCLUSIONS 


In its opening statement complainant submitted an affidavit by 
Kelly W. Brown, vice president of Marketing for both complainant 
and Smith Frozen Foods, Inc. Mr. Kelly stated in relevant part as 
follows: 


... the original agreement provided for payment by 
TRADE WEST to be net in 30 days or at a 2% discount if 
paid within 10 days. When payment became due I dis- 
cussed with HALVORSON the reason for nonpayment. We 
concluded a series of oral extension agreements in tele- 
phone conversation from and after October 28, 1982, until 
and including March 11, 1983. 


Complainant claims that since the informal complaint was filed 
on August 24, 1983, or within nine months after the March 11, 
1983, extended date for payment, such informal complaint was filed 
within the nine month period required by the Act. 


Section 6(a) of the Act provides in relevant part that: 


Any person complaining of any violation of any provision 
of Section 2 of this Act by any commission merchant, 
dealer, or broker may, at any time within nine months 
after the cause of action accrues, apply to the Secretary by 
petition, . . 


Unlike the usual statute of limitations this provision is jurisdiction- 
al in nature. H & M Banana Co. v. Rakovich, 18 Agric. Dec. 504 
(1959). The agreement by the parties to the original contract to 
extend the time for payment, after respondent had already failed 
to meet the first payment due date, has no effect on the time when 
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the original cause of action accrued. The general rule is that a 
cause of action accrues when the right to institute and maintain a 
suit arises. Boler Fruit & Veg. Co. v. Kenworthy, 19 Agric. Dec. 226 
(1960). Since the informal complaint was filed more than nine 
months beyond this date the Secretary lacks jurisdiction over the 
subject matter of the complaint. Accordingly, the complaint should 
be dismissed. 
The complaint is dismissed. 


KapLan’s Fruit & Propuce Co., Inc. v. HOULEHAN, INc. PACA 
Docket No. 2-6495. Decided January 4, 1985. 


F.O.B. sale—Inspection of less than half the units—Reparation awarded. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, (1930), as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $3,081.10 in connection with the 
sale of a partial truckload of strawberries in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
was less than $15,000.00 the shortened method of procedure provid- 
ed in Section 47.20 of the Rules of Practice (7 CFR 47.20) is applica- 
ble. Under this procedure the verified pleadings of the parties are 
part of the evidence in the case, as is the Department’s Report of 
Investigation. In addition, the parties were given the opportunity 
to file evidence in the form of verified statements. Neither party 
did so. Although both parties were given an opportunity to file 
briefs, neither party did so. 


FINDINGS OF FACT 


1. Complainant, Kaplan’s Fruit & Produce Co, Inc., is a corpora- 
tion with an address at P.O. Box 21847, Los Angeles, California. 

2. Respondent, Houlehan, Inc., is a corporation with an address 
at 933 Ward Parkway, Room 225, Kansas City, Missouri. At the 
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time of the transaction involved in this proceeding respondent was 
licensed under the Act. 

3. On or about May 6, 1983, complainant sold to respondent 890 
flats of strawberries at $7.25 per flat for a total contract price of 
$6,452.50, f.0.b. George DePaoli Company, Salinas, California acted 
as the broker with respect to the transaction. The transaction in- 
volved the sale of a partial truckload of strawberries. 

4, The truck was loaded at complainant’s loading point on May 6, 
or May 7, 1983. The truck belonged to respondent. On May 7, or 
May 8, 1983, respondent completed loading the truck with produce 
from another source. The truck departed California on May 7 or 
May 8, 1983, and arrived in Kansas City, Missouri on May 10, 1983. 
Respondent requested a federal inspection of 384 flats of strawber- 
ries, which was made on May 11, 1983. 

5. The federal inspection showed in pertinent part as follows: 


Products Inspected: 


STRAWBERRIES in baskets placed in flats printed 
“Bobalu Bob Jones Ranch Oxnard, Ca.” or printed “Cal. 
Fruit Brand Cal.—Fruit Los Angeles Ca.” Inspector’s 
Count 134 flats “Bobalu” and 250 flats “Cal. Fruit.” 


* * */ * * * 
Condition: 


Each lot: Generally ripe and firm and fairly bright to 
bright. Calyxes fresh and green. “Bobalu” lot: Serious 
damage by wet and leaking berries 4 to 60%, average 24%. 
Decay in most samples 4 to 10%, in many none, average 
5%. “Cal. Fruit” lot: Serious damage by wet and leaking 
berries 8 to 26%, average 16%. Decay in most samples 8 to 
20%, in many none, average 8%. Each lot: Decay is Rhizo- 
pus Rot mostly in advanced, many in early stages. 


6. Respondent rendered an accounting to complainant which 
showed it sold 504 flats of strawberries for $6.00 a flat, and 386 
flats for $.90 per flat. It paid complainant $3,371.40, leaving a bal- 
ance of $3,081.10. 

7. A formal complaint was filed on November 28, 1983, which 
was within nine months of when the cause of action herein ac- 
crued. 


ORDER 


This proceeding involves the shipment of a load of strawberries 
from California to Missouri. When respondent unloaded the straw- 
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berries from the truck, it accepted them. Theron Hooker Company 
v. Ben Gatz Co., 30 Agric. Dec. 1109, 1112 (1971). Therefore, it had 
the burden of proof to show that they did not make good delivery. 
Sunfresh Distributing Company v. Frank Donia Company, 48 Agric. 
Dec. ___ (1984). It attempted to do this by means of an inspection 
of 384 of the 890 flats which it purchased. However, it has long 
been held that an inspection of less than half of the units involved 
in a transaction does not reflect the true condition of the entire 
load. Mario Saikhon v. Russell-Ward Company, Inc., 34 Agric. Dec. 
1940 (1975); Tom Bengard Ranch v. Tomatoes, Inc., 41 Agric. Dec. 
16387 (1982); Pandol Brothers, Inc. v. Anthony J. D’Acquisto, d/b/a 
Tropic Banana, 43 Agric. Dec. ___ (1984). Therefore, we cannot 
accept the inspection as an accurate reflection of the condition of 
the load of strawberries, and must find that respondent has failed 
to sustain its burden of proof that they were not in suitable ship- 
ping condition when loaded on the truck in this f.o.b. transaction. 

In addition, respondent has only provided a summary statement 
regarding prices it says were fetched. It claims it sold 504 packages 
of strawberries at $6.00 and 386 packages of strawberries at $.90 
for a total price of $3,371.40, which amount of money it remitted to 
complainant. Such statement is hardly evidentiary as to the actual 
prices fetched for the strawberries which were involved. It would 
also be inconsistent for respondent to have sold strawberries in- 
volving such high percentages of condition defects as it claims ex- 
isted for two such disparate prices as $6.00 per package and only 
$.90 per package. This further shows the reasons we cannot accept 
the inspection as proof of the condition of the load. 

Respondent has paid complainant $3,371.40, leaving a balance of 
$3,081.10 due to complainant, and we find that respondent’s failure 
to pay this amount is a violation of Section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this Order respondent shall pay 
to complainant as reparation $3,081.10, with interest thereon at the 
rate of 13% per cent per annum from June 1, 1983, until paid. 
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HARDEN FARMS OF CALIFORNIA v. ANGELO Di Giancomo. PACA 
Docket No. 2-6402. Decided Jauary 7, 1985. 


Change of contract terms—Unloading constituting acceptance—Reparation 
awarded. 
Andrew Y. Stanton, Presiding Officer. 


Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agriculture 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation 
award against respondent in the amount of $4,486.00 in connection 
with the sale of a shipment of lettuce in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 


Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in Section 47.20 (7 CFR 47.20) is 
applicable. Pursuant to such procedure, the parties were given an 
opportunity to submit additional evidence in the form of verified 
statements as well as briefs. Complainant submitted an opening 
statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Harden Farms of California, is a corporation 
whose address is P.O. Box 779, Salinas, California. 

2. Respondent, Angelo Di Giancomo, is a partnership composed of 
Joseph Pinto and Stanley J. Sussman, whose address is 74-76 
Produce Market, 3300 Galloway Street, Philadelphia, Pennsylvania. 
At the time of the transaction involved herein, respondent was li- 
censed under the Act. 

3. On October 14, 1982, complainant sold to respondent 790 car- 
tons of no grade lettuce at $5 per carton plus $.65 per carton cool- 
ing and $22.50 for a Ryan recorder, for a total of $4,486.00 f.o.b. 
Lloyd Myers Co., Inc., Salinas, California, acted as the broker. 

4. On October 15, 1982, complainant sent respondent an invoice, 
number 4101, reflecting the contract terms set forth in Finding of 
Fact 3. Respondent never objected to the description of the lettuce 
as being without a grade. 
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5. The lettuce was shipped in interstate commerce to respondent, 
where it arrived and was unloaded and accepted. 

6. On October 19, 1982, respondent obtained a federal inspection 
of 550 cartons of lettuce shipped from complainant, which might 
have come from the load at issue or a different load of lettuce 
shipped on October 13, 1982. The inspection found as follows, in rel- 
evant part: 


Products Inspected: Iceberg LETTUCE in cartons -printed, 
“Hard’n Fresh, 24 heads Lettuce, 
Harden Farms of California, Salinas, 
CA.” Applicant’s Court: Approximate- 
ly 550 cartons 


Clean, fairly well trimmed, head leaves 
green color. Average 94% hard or 
firm, 6% fairly firm. Grade defects 
average 1% mechanical damage. 


Condition: Heads or portions of heads not affected 
by condition defects are fresh and 
crisp. Wrapper Leaves: Average 1% 
decay. Head leaves: Average 5% 
damage by external Tipburn. From 3 
to 6 heads per carton, average 18% 
damage by discoloration following 
bruising scattered throughout pack 
and lot. Decay from 1 to 3 heads per 
carton, average 7% Bacterial Soft Rot 
in various stages affecting 1 to 2 
outer leaves, mostly following Tip- 
burn. 


Meets quality requirements but fails to 
grade U.S. No. 1 only account condi- 
tion. 


Applicant states stock unloaded from 
trailer license Calif. AT-62237. 


7. Respondent sent complainant an account of sales, indicating 
that respondent had lost $291.25 on the load of lettuce in dispute. 
Respondent has, to date, failed to pay complainant any part of the 
contract price for the lettuce. 

8. A formal complaint was filed on June 27, 1983, which was 
within nine months from when the cause of action herein accrued. 
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CONCLUSIONS 


Respondent contends that the load of lettuce at issue herein, sold 
and shipped by complainant on October 14, 1982, was in poor condi- 
tion upon arrival at its place of business and that it requested and 
was granted authorization to handle the load on consignment. Re- 
spondent claims that the negotiations resulting in the change in 
the contract terms from an f.o.b. sale to a consignment were done 
through a broker. According to respondent, it incurred a loss of 
$291.25 on its resale of the allegedly consigned lettuce. Complain- 
ant denies ever providing authorization for a consignment and in- 
sists that it is owed the entire f.o.b. contract price of $4,486.00. 

The first issue to be decided is whether the original f.o.b. con- 
tract terms were changed to a consignment. Respondent, as the 
party alleging such a change, has the burden of proving it by a pre- 
ponderance of the evidence. American Banana Co., Inc. v. Marvin 
Gray, 41 Agric. Dec. 539 (1982). The only proof respondent has of- 
fered is a handwritten notation stating “consigned” which respond- 
ent made on an invoice received from complainant. This is self- 
serving and deserving of little, if any, evidentiary consideration. 
There is absolutely no evidence from the broker, who respondent 
claims negotiated the change to a consignment. In view of the lack 
of evidence in the record supporting respondent’s position, we con- 
clude that respondent has failed to sustain its burden of proof, and 
that the contract terms remained an f.o.b. sale. 

Respondent does not deny receiving and unloading the lettuce. It, 
therefore, exercised dominion over the lettuce and is considered to 
have accepted it. Mario Saikhon v. Russell-Ward Company, Inc., 34 
Agric. Dec. 1940 (1975). Having accepted the load of lettuce, re- 
spondent became liable for the contract price, less damages result- 
ing from any breach of warranty by complainant. Respondent has 
the burden of proving the breach and dameges by a preponderance 
of the evidence. Farm Market Service, Inc. v. Albertson’s Inc. a/t/a 
Southco Division, 42 Agric. Dec. 429 (1983). As this was an f.o.b. 
sale, complainant gave an implied warranty of suitable shipping 
condition which, according to 7 CFR 46.43(j), means that the com- 
modity, at the time of billing, is in a condition which, if handled 
under normal transportation conditions, will assure delivery with- 
out abnormal deterioration at the contract destination. Respondent 
claims that an October 19, 1982, federal inspection revealed evi- 
dence of abnormal deterioration. However, in its answer, respond- 
ent alleges that the inspection covered both the load of lettuce in 
question and another load of lettuce purchased from complainant 
on October 13, 1982. Further doubt is cast on the identity of the 
lettuce inspected as being that alleged in the complaint by the fact 
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that the inspection was taken on 550 cartons, approximately % of 
the 790 cartons contained in the load here at issue. Therefore, due 
to the questionable identity of the lettuce inspected, we cannot con- 
clude that respondent has sustained its burden of proving a breach 
of contract by complainant. 

Respondent is liable to complainant for the contract price of 
$4,486.00, and its failure to pay this sum to complainant is a viola- 
tion of Section 2 of the Act, for which reparation should be award- 
ed, with interest. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay 
to complainant, as reparation, $4,486.00, with interest thereon at 
the rate of 13% per annum from November 1, 1982, until paid. 


Cart Doster & Sons v. A & J PropucE Corporation. PACA 
Docket No. 2-6478. Decided January 7, 1985. 


Receipt of dual invoices—Broker’s duties—Dismissed. 


Dennis Becker, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Phillip Weinstein, New York, New York, for respondent. 


Decision by Donald A. Campbeil, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodity Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $8,067.00 in connection with the sale 
of a truckload of lettuce in interstate commerce. 

A copy of the Report of Investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent which filed an answer 
thereto denying liability to complainant. Because the amount 
claimed as damages was less than $15,000.00 the shortened method 
of procedure provided in Section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the verified plead- 
ings of the parties are part of the evidence in the case, as is the 
Department’s Report of Investigation. In addition, the parties were 
given the opportunity to file evidence in the form of verified state- 
ments. Complainant filed an opening statement, and respondent 
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filed an answering statement. Both parties were given the opportu- 
nity to file briefs, and respondent did so. 


FINDINGS OF FACT 


1. Complainant, Carl Dobler & Sons, is a partnership composed of 
Carl F. Dobler and Ken W. Dobler, with a business address at 174 
Struve Road, Watsonville, California. 

2. Respondent, A & J Produce Corporation is a corporation with 
an address at 138-144 New York City Terminal Market, Bronx, 
New York. At the time of the transaction involved in this proceed- 
ing respondent was licensed under the Act. 

3. On or about June 20, 1983, complainant sold 930 cartons of let- 
tuce to respondent. Sureway Distributors Company, Salinas, Cali- 
fornia, was the broker. The price of the lettuce was $10.00 per 
carton plus 65 cents per carton for cooling and $22.00 for a Ryan 
Recording Thermometer, or a total contract price of $9,927.00, f.o.b. 
The lettuce was shipped on June 20, 1983, from loading point in 
California to respondent’s place of business in New York, where it 
was received and accepted by the respondent. 

4. Respondent believed it was purchasing the lettuce from 
Sureway rather than from complainant. As a result of market de- 
cline in price respondent asked Sureway for a $2.00 allowance. 
Sureway granted it that allowance, thereby reducing the total con- 
tract price to respondent to $8,067.00. Sureway, in turn, at a time 
unspecified relative to respondent’s request to it for an allowance, 
sought a $2.00 allowance from complainant because of market de- 
cline. Complainant granted such allowance to Sureway. 

5. Complainant sent its invoice dated June 24, 1983, to respond- 
ent. The invoice reflected that Sureway was the broker. The truck- 
er, which is unidentified, issued a bill of lading which showed that 
the lettuce was being shipped by complainant to respondent. On a 
date which is uncertain respondent received and placed in its files 
the invoice of complainant. 

6. Sureway did not issue a broker’s memorandum of sale. Rather, 
it issued an invoice without date, which invoice stated that pay- 
ment was to be made by respondent to Sureway. Complainant’s 
name did not appear on the invoice. Respondent paid Sureway 
$8,067.00 by check dated July 11, 1983. Sureway has not paid com- 
plainant with respect to this transaction. 

7. A formal complaint was filed in this proceeding on December 
5, 1988, which was within nine months after the cause of action 
herein accrued. 
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DISCUSSION 


The dispute in this proceeding has its genesis in the failure of 
the broker, Sureway Distributors Company, fully to inform both 
parties as to the terms and conditions of the transactions, and pos- 
sibly its failure to carry out its duties as a broker. Complainant be- 
lieved that Sureway was acting a broker, and that it was selling its 
goods directly to respondent. Respondent, on the other hand, be- 
lieved that it was buying the lettuce from Sureway, which had pur- 
chased it from complainant. Respondent received two invoices, one 
from complainant and one from Sureway, both of which indicated 
that the sender was to be paid for the lettuce involved. The record 
is not clear as to when either invoice was sent to or received by 
respondent. What is clear is that respondent paid Sureway by 
check on July 11, 1983. Sureway, however, did not make payment 
to complainant.Under these circumstances the question is who 
should suffer the loss as a result of Sureway’s failure to pay com- 
plainant for the lettuce purchased and received by respondent. 

As the proponent of the existence of a contract between itself 
and respondent, complainant has the burden to show that such 
contract existed, its pertinent terms, and that respondent commit- 
ted a breach thereof. New York v. Sandler, 32 Agric. Dec. 702 
(1973); R. L. Peed & Company, Inc. v. F. & G. Produce, Inc., 32 
Agric. Dec. 285 (1973). Based on our analysis of the facts available 
on the record in this proceeding we conclude that complainant has 
not proved that respondent contracted with it with respect to the 
lettuce, or that respondent breached any duty to complainant. 

In an effort to prove its case complainant pointed out that its in- 
voice was in the files of respondent. Although it could not show 
that the invoice had been placed in the files prior to July 11, 1983, 
when respondent issued its check to Sureway with respect to its 
transaction, we conclude that it is almost undoubtedly the case 
that the invoice was placed in respondent’s files prior to that time 
since it was dated June 24, 1983, and presumably mailed shortly 
thereafter. As is provided in 7 CFR 46.41, a licensee is charged with 
acts, omissions or failures of any of its employees to carry out re- 
sponsibilities under the Act. Despite this regulatory requirement 
the fact that an invoice was received by respondent which reflected 
that complainant believed it was the seller of goods te respondent 
is not dispositive of the issue in this case. An invoice is only eviden- 
tiary as to the fact there was a transaction in which both parties 
were involved. See Casey Woodwyk, Inc. v. Albanese Farms, 31 
Agric. Dec. 311 (1972). When, as here, there are two invoices, more 
would be needed to prove that respondent acted improperly. Com- 
plainant sought to bolster its proof with an argument that since it 
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gave Sureway a two dollar allowance as a result of market decline, 
from which allowance respondent benefitted, it was clear that re- 
spondent should have known that complainant was the actual 
seller. We cannot agree with complainant in this regard because 
there is no showing that respondent ever knew of the existence of 
complainant other than as a result of the invoice sent to it, which 
presumably was received after the allowance was granted. The 
complainant further argues that Sureway was indicated as broker 
on its invoice, and therefore, that respondent was on notice that 
complainant was the actual seller. In and of itself, this is not suffi- 
cient to cause respondent to assume other than as it did. Neither 
are we impressed by the fact that the bill of lading showed Dobler 
as the shipper since it is common in the perishable agricultural 
commodities industry for an intermediary to buy the produce from 
a seller, and have it shipped directly to the buyer. 

We are more impressed by the evidence and the arguments sub- 
mitted by respondent in defense of its actions. First, Sureway never 
issued a broker’s memorandum of sale. Its failure to do so should 
have put complainant on notice shortly after the transaction that 
something was amiss, thereby causing it to take immediate action 
to notify both Sureway and respondent in strong terms as to its in- 
terest in the transaction. Complainant chose not to do so for rea- 
sons which are unexplained. In addition, respondent received an 
undated invoice from Sureway which showed that the date of ship- 
ment was June 20, 1983, which did not mention the name of com- 
plainant, and which asked for remittance to Sureway within seven 
days. Presumably this invoice reached respondent no later than the 
time the invoice from complainant was received. In addition, Mr. 
John R. Tramutola, the president of respondent, stated in an affi- 
davit that Sureway told him it had a load of lettuce to sell for 
Sureway’s account. Respondent was entitled to rely upon such an 
assertion as indicating that Sureway was the seller. Futhermore, 
an employee of Sureway stated in an affidavit that Sureway was 
the purchaser, and that he told respondent this. He also stated that 
Sureway dealt with Dobler in other transactions, and that 90 per- 
cent of the time it purchased the commodities from Dobler. When 
it did not, he said that it issued a broker’s memorandum of sale. 
Complainant never controverted the statement made by Mr. Tra- 
mutola, or those made by an employee of Sureway. 

In view of the above we have no choice but to conclude that com- 
plainant has not carried its burden of proof. The only strong argu- 
ment that complainant made was that since respondent received 
its invoice prior to making payment to Sureway, it was on notice 
that there was a problem, and had a duty to ascertain the true 
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facts. We cannot agree in this regard. Mere receipt of an invoice is 
not sufficient to place such an obligation on respondent. See Farm- 
er’s Sales of Texas, Inc. v. Food Town Stores, Inc., 41 Agric. Dec. 
2268 (1982). Therefore, the complaint in this proceeding should be 


ORDER 
The complaint in this proceeding is dismissed. 


WALTERS PropDuCcE, INC., v. FRANCES PropucEe Co. PACA Docket No. 
2-6025. Decided January 10, 1985. 


Wrongful rejection—Repudiation of acceptance constituting rescission— 
Repudiation of rescission based on incomplete information—Dismissal. 
Where respondent wrongfully rejected a shipment of potatoes and complainant ac- 
cepted the rejection, a rescission of the original contract was created. Complainant’s 
decision to rescind was found to be binding, even though it was based on incomplete 
information as to the lapse of time prior to inspection of the shipment, and the fact 
that only a portion of the shipment was inspected. Absent fraud, misstatement of 
facts, or wilfull withholding of information by a receiver, a seller may not repudiate 
his decision. Complainant’s claim based on wrongful rejection by respondent is dis- 

missed. 

Dennis Becker, Presiding Officer. 

Complainant, pro se. 

Stephen P. McCarron, Silver Spring, Maryland, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


A Decision and Order was entered in this proceeding on Septem- 
ber 15, 1983, in which it was determined that respondent had failed 
to pay complainant $15,746.94 with respect to a carload of potatoes 
shipped in interstate commerce. On September 27, 1983, respondent 
filed a Petition for Reconsideration. It claimed that the conclusion 
that complainant was entitled to repudiate its acceptance of re- 
spondent’s rejection of the potatoes was incorrect, and that the con- 
clusion a restricted inspection of the potatoes was insufficient to 
show the condition of the entire load was in error. Complainant 
was given an opportunity to reply to the Petition for Reconsider- 
ation, and did so on November 28, 1983. After reviewing all perti- 
nent information, we have concluded that the original decision in 
this proceeding was incorrect, and that under the factual circum- 
stances involved herein complainant did not properly repudiate its 
acceptance of the rejection of the load. As a result respondent has 
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not violated Section 2 of the Act. As will be discussed below, the 
counterclaim must also be dismissed. Since we are revising our 
original decision, we are issuing a new order. 


FINDINGS OF FACT 


1. Complainant, Walters Produce, Inc., is a corporation with a 
business address of P.O. Box 36, Newdale, Idaho. At the time of the 
transaction involved herein complainant was licensed under the 
Act. 

2. Respondent, Francis Produce Company, is a partnership com- 
posed of Anthony G. Francis and Joseph G. Francis, with a busi- 
ness address of 3048 White Horse Road, Greenville, South Carolina. 
At the time of the transaction involved herein respondent was li- 
censed under the Act. 

3. On June 2, 1981, complainant sold to respondent a carload of 
U.S. No. 1 potatoes, f.o.b. The carload contained 1,100 bales, each 
bale containing 10 five lb. bags at a contract price of $16.50 per 
hundredweight, for a total price of $9,075.00. In addition the car- 
load contained 1,100 bales, each bale containing five 10 lb. bags at 
a contract price at $14.50 per hundredweight for a total price of 
$7,975.00. Complainant paid the freight for shipment in the total 
amount of $5,105.63, bringing the total price to be received from re- 
spondent under the contract to $22,155.63. 

4. On or about June 2, 1981 the potatoes were subjected to a ship- 
ping point inspection, where they were found to grade U.S. No. 1. 
On June 3, 1981, the potatoes were shipped from Idaho to Green- 
ville, South Carolina, where they were placed at respondent’s ware- 
house at 10:30 a.m. on June 9, 1981. At about 10:00 a.m. on June 
10, 1981 respondent was notified by the railroad that the potatoes 
had been placed. Respondent began to unload the car at 7:00 a.m. 
on June 11, 1981, and found rotten potatoes at the door. 

5. Upon finding rotten potatoes at the door respondent immedi- 
ately sought to secure a federal inspection, but could not reach 
anyone at the inspector’s office on June 11, 1981. Respondent did 
not notify complainant that it was rejecting the potatoes or that it 
had sought a federal inspection, but could not get it. On June 12, 
1981, respondent secured a federal inspection. Such inspection 
showed in pertinent part as follows: 
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Products Inspected: LONG RUSSET POTATOES in mesh 
printed “Newdale Brand Idaho Pota- 
toes, U.S. NO. 1, Packed in Idaho, 
Walters Produce, Inc., Newdale, Idaho 
83436, Produce of U.S.A., Grown in 
Idaho, 5 Lbs. or 10 Lbs. New Wt.,” 
placed in paper bags printed ‘“New- 
dale Brand Idaho Potatoes, U.S. NO. 
1., Packed in Idaho By H. Schwendi- 
man, Newdale, Idaho, Produce of 
U.S.A., Contents 5-10 Lb. Bags or 10- 
5 Lb. Bags.” Manifested as 2200 
Master Bags. 


Condition of Load: Throughload, 4 or 5 Rows, 14 or 15 
Layers. Quality: Mature, fairly clean, 
fairly bright to bright, fairly well to 
well shaped. Grade defects average 
2% old shatter bruises, growth cracks 
and misshappen. 


Condition: Generally firm. In many samples none, 
in most of samples, range from 2 to 
4%, average 2% damage by dry type 
Fusarium Tuber Rot. In 30% of sam- 
ples none, in 70% of samples 5 to 7%, 
average 4% bacterial Soft Rot in vari- 
ous stages. 


Meets quality requirements but fails to 
grade U.S. NO. 1 2 inch or 4 Oz. 
minimum only account condition. 


Inspection and certificate restricted to 
portion of load between door and 
upper 2 layers of 2 Stacks each side of 
door. This certificate supersedes cer- 
tificate NO. E 172865. 


6. Respondent, having failed to notify complainant either that it 
was rejecting the load within 24 hours of being notified by the rail- 
way that the carload had been placed, or that it was seeking but 
had failed to secure a federal inspection within that time, accepted 
the produce. 

7. Complainant was notified that respondent had rejected the 
load of potatoes on June 12, 1981, by the broker in this matter, 
Hubert H. Nall Company, Inc., Forest Park, Georgia. Initially com- 
plainant accepted respondent’s rejection, and sought to have the 
potatoes handled for its account by respondent. Respondent de- 
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clined to do so. Complainant found an alternative receiver, Brand 
Brothers, to handle the potatoes for complainant’s account. Subse- 
quently, complainant discovered that the potatoes had not been in- 
spected until three days after they arrived and notified respondent 
that it repudiated the prior rejection of the potatoes. 

8. Brand Brothers handled the potatoes for complainant’s ac- 
count, and remitted to it $6,408.69. 

9. A formal complainant was filed on February 9, 1982, which 
was within nine months from the time of the cause of action in- 
volved herein arose. A timely counterclaim was filed by the re- 
spondent on May 7, 1982. 


CONCLUSIONS 


This proceeding arises as a result of a series of events which led 
to a carload of potatoes being wrongfully rejected by respondent be- 
cause it misunderstood its obligations under the PACA regulations. 
In this case the parties entered a contract for the sale and delivery, 
f.o.b., of a carload of potatoes consisting of 1,100 bales, each such 
bale containing 10 five pound bags, at $16.50 per hundredweight, 
and also 1,100 bales consisting of five 10 pound bags at $14.50 per 
hundredweight, for a total contract price of $17,050.00. In addition, 
complainant paid the freight for the benefit of respondent in the 
amount of $5,105.63, for a total obligation by respondent to com- 
plainant of $22,155.68. The evidence is clear that complainant 
loaded the potatoes aboard a railroad car, but at the end of the 
loading cycle put potatoes from a bin of low quality potatoes near 
the door of the car. Thereafter, respondent, when it began to 
unload the railroad car, noticed that the potatoes near the door ap- 
peared not to be U.S. No. 1. It immediately sought inspection by a 
federal inspector, but could not attain it in a timely fashion. When 
it did so, it only had a small portion of the total load of potatoes 
inspected. Respondent’s delay in notifying complainant that it 
wished to reject the load, and the fact that it had a partial inspec- 
tion which cannot be said to reflect the condition of the entire load, 
would normally be fatal to its defense and counterclaim. However, 
because complainant accepted the rejection of respondent, and in 
effect its rescission of the contract, we must determine which party 
should prevail. 

The pertinent times and dates during which these matters oc- 
curred begin with the arrival of the railroad car and its placement 
at respondent’s siding on March 9, 1981 at 10:30 a.m. It was not 
until a day later, probably around 10:00 a.m., that the railroad no- 
tified respondent that the car had been placed. Pursuant to 7 CFR 
46.2(bb\(2) a receiver rejects produce without reasonable cause 
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when it fails to advise “the seller, shipper, or his agent that 
produce, complying with the contract will not be accepted.” Pursu- 
ant to 47 CFR 46.2(cc) “reasonable time” is “(2) For fresh fruits and 
vegetables with respect to rail shipments, not to exceed 24 hours 
after notice of arrival and the car has been placed in a location 
where the produce is made accessible for inspection. . . .” In this 
case respondent was notified that the car had been placed in a loca- 
tion where the product was accessible for inspection or unloading 
at about 10:00 a.m. on June 10, 1981. As is stated in 7 CFR 
46.2(dd\(3) acceptance is “Failure of the consignee to give notice of 
rejection to the consignor within a reasonable time as defined in 
paragraph (cc) of this section.” Therefore, respondent had an obli- 
gation, if it were going to reject the produce, to notify complainant 
of its intention to do so no later than 10:00 a.m. on June 11, 1981. 
The evidence in this case is clear that respondent did not give 
notice to complainant of its intention to reject the goods until June 
12, 1981, when it did so through the broker, Hubert H. Nall Compa- 
ny. 

Initially complainant accepted a rescission of the contract on the 
part of respondent when it was notified of the results of the June 
12, 1981, inspection. However, complainant attempted to repudiate 
this rescission shortly thereafter when it learned that the railroad 
car had been placed at respondent’s place of business on June 9, 
1981, with a three day lapse prior to inspection. — 

Our original decision, in favor of complainant, was based on two 
considerations. First, we found that at the time complainant ac- 
cepted respondent’s rejection of the load, it did not have all the 
pertinent facts available to it. Second, respondent did not notify 
complainant of its rejection of the goods in a timely fashion as re- 
quired by 47 CFR 46.2(bb) and (cc). However, on reconsideration, we 
find that respondent should prevail. In making this redetermina- 
tion, we must reconcile two conflicting principles which have been 
established under the Perishable Agricultural Commodities Act. 

There were two facts essential to the rejection of the carload of 
potatoes which were not conveyed to complainant, and which if 
they were, would probably have caused complainant to decline to 
agree to the rejection of the carload by respondent. We draw this 
conclusion because as soon as complainant learned of these facts it 
attempted to reverse itself. First, the inspection upon which re- 
spondent relied occurred more than 24 hours after the railroad no- 
tified respondent that the car had been placed for its use, and the 
applicable regulations required that the receiver either notify the 
shipper that it was rejecting the load within 24 hours of such noti- 
fication, or that it was seeking but had failed to secure a federal 
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inspection within that time Having failed to do so, respondent is 
deemed by operation of law to have accepted the produce. 

The fact that respondent could not receive an inspection within 
24 hours of the time it was notified that the railroad car had been 
placed does not aid it with respect to this rule, 7 CFR 46.2(cc)\(3) 
states in pertinent part that “If, within the applicable period, the 
receiver ... applies for but cannot obtain Federal inspection 
before the end of this period, (i.e., 24 hours) and so notifies the con- 
signor within the applicable period, the period shall be extended 
until . . . Federal inspection is made... .” Respondent, having 
been notified that the car was placed on June 10, 1981, at about 
10:00 a.m., and not having had the goods inspected until June 12, 
1981, with notification to complainant occurring at 11:00 a.m. on 
that date, allowed too much time to lapse to take advantage of this 
rule. 

Second, the inspection which was made two days after the car- 
load arrived at respondent’s place of business was of only 200 
master bags out of 2,200 master bags of potatoes. Respondent 
argued that an inspection of a small portion of a total load of a 
commodity has frequently been accepted by the Department of Ag- 
riculture as reflecting the condition of the entire load. However, 
the cases cited by respondent in this regard to support its argu- 
ment appear to involve factual circumstances in which there was 
no real issue raised as to whether an inspection of part of the load 
showed the condition of the entire load. Where, as here, the facts 
clearly manifest that the portion of the load nearest the door of the 
railway car was of poorer quality than the rest of the potatoes, and 
it was this area of the car that was inspected, it follows, ex necessi- 
tate, that the inspection could not reflect the condition of the entire 
load. Indeed, a subsequent inspection of 600 master bags of the load 
of potatoes showed that those 600 bags made good delivery as U.S. 
No. 1 potatoes.! The proper rule to apply with respect to a restrict- 
ed inspection when the inspection is challenged as not being of a 
sufficient portion of the load to show its overall condition, or when 
it is obvious on the facts of the case that such inspection is not ade- 
quate, is that the restricted inspection does not reflect the condi- 
tion of the entire load. See Mario Saikhon v. Russell-Ward Compa- 
ny, Inc., 34 Agric. Dec. (1970); Tom Bengard Ranch v. Tomatoes, 


1 The 600 master bags inspected at that time are, for the purposes of the record, 
however, insufficient to show the condition of the entire load of potatoes for the 
same reasons that the restricted inspection of the potatoes near the door on June 
12, 1981, was insufficient. 
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Inc., 41 Agric. Dec. 1637 (1982). Therefore, we conclude that re- 
spondent did not prove the load did not make good delivery. 

Once it learned the above facts complainant immediately sought 
to repudiate its rescission. The controlling issue is whether it may 
do so under circumstances in which there has been no showing 
that respondent deliberately withheld information. 

Respondent has relied on the holding in Admiral Packing Co. v. 
Prevor-Mayrsohn International, Inc., 41 Agric. Dec. 99 (1982), in ar- 
guing that complainant must bear the risk of its mistake in agree- 
ing to the rescission under the factual circumstances involved be- 
cause respondent did not intentionally mislead it. The important 
facts in Admiral Packing Co. are very similar to those involved in 
this proceeding. In that case a truckload of lettuce was left at re- 
spondent’s place of business for 30 hours before a federal inspection 
was secured. The applicable regulation provided that a truckload 
would be deemed accepted if it were held more than eight hours. 
After 30 hours had elapsed an inspection revealed that the lettuce 
did not make good delivery. Respondent then rejected the load. The 
broker conveyed this information to the complainant, but did not 
tell it when the truck arrived, or that the inspection was restricted. 
Complainant agreed to the rejection of the goods. In finding for re- 
spondent this tribunal stated: 


However, there is nothing in the record to show that 
this was the fault of respondent. That is, the record does 
not show that respondent actually misstated the facts or 
willfully withheld the information available to it. In the 
absence of fraud on the part of respondent, complainant’s 
mistaken ideas about the transaction are its own responsi- 
bility. It appears that complainant has no one but itself to 
blame for its hasty acceptance of the return of the com- 
modity. 


In Tom Bengard Ranch, Inc. v. Tomatoes Inc., supra, on the other 
hand, the Department ruled that a restricted inspection of 300 car- 
tons out of 700 cartons of lettuce which was shipped in interstate 
commerce was an essential fact that the shipper was entitled to 
know when confronted with the receiver’s assertion as to the condi- 
tion of the lettuce. In that case the shipper had authorized the re- 
ceiver to handle the lettuce on consignment based on its lack of in- 
formation as to the extent of the inspection. We held that “the fail- 
ure of respondent to accurately inform complainant of the actual 
number of cartons inspected constitutes a material misrepresenta- 
tion of fact upon which complainant relied, and allows complainant 
to rescind its consignment agreement.”, Jd. at 1639. Thus, the two 
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rulings by this Department appear to be inconsistent with each 
other. 

Upon a thorough reconsideration of the above two vying princi- 
ples we have concluded that the better rule is that the shipper is 
responsible to ask all necessary questions to get the facts it needs 
to determine whether to accept adverse action by a receiver. 
Absent fraud on the part of a receiver, a misstatement of the facts, 
or the wilful withholding of information on the receiver’s part, the 
seller may not repudiate its decision when it learns of other facts. 

In reaching this conclusion we take notice of the fact that in Ad- 
miral Packing Co., supra, reference was made to Section 154 of The 
Restatement of Contracts, 2nd. Edition (1979), which states as fol- 
lows: 


A party bears the risk of a mistake when 


* * * * * * * 


(b) he is aware, at the time the contract is made, that he 
has only limited knowledge with respect to the facts to 
which the mistake relates but treats his limited knowledge 
as sufficient. .. . 


We believe, upon reconsideration, that, in circumstances such as 
those which occurred here, it is appropriate to state that the ship- 
per made a decision based on only a limited knowledge about the 
facts which were material to its interests, but which it treated as 
sufficient. 

It is also possible to reach the same conclusion we have reached 
above without dealing with the concept of “mistake” under the Re- 
statement of Contracts. Section 161 of the Restatement deals with 
“When Non-Disclosure Is Equivalent to an Assertion.” It states in 
pertinent part as follows: 


A person’s non-disclosure of a fact known to him is 
equivalent to an assertion that the fact does not exist in 
the following cases only: 


(a) where he knows that disclosure of the facts 
is necessary to prevent some previous assertion 
from being a misrepresentation or from being 
fraudulent or material. 


(b) where he knows that disclosure of the fact 
would correct a mistake of the other party as to a 
basic assumption on which the party is making 
the contract and if non-disclosure of the fact 
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amounts to a failure to an act in good faith and in 
accordance with reasonable standards of fair deal- 
ing. 


(c) where he knows that disclosure of the fact 
would correct a mistake of the other party as to 
the contents or effect of a writing, evidence in or 
embodying an agreement in whole or in part. 


(d) where the other person is entitled to know 
the fact because of a relation of trust and confi- 
dence between them. 


There is no showing that any of these circumstances exist in this 
proceeding. 

In view of the above we find that the contract was rescinded, as 
a result of which the complaint must be dismissed. Since respond- 
ent was willing to rescind the contract, and complainant agreed, re- 
spondent is bound by that agreement. Therefore, its counterclaim 
must be dismissed. In any event we would find respondent’s proof 
of damages too remote for consideration. A mere reference to the 
Market News Report for Atlanta, Georgia in its brief is not suffi- 
cient to show that it was damaged. 


ORDER 


The complaint is dismissed. 
The counterclaim is dismissed. 


LINDEMANN Farms, INc., v. INTERNATIONAL A.G., INc. PACA 
Docket No. 2-6172. Decided January 10, 1985. 


Breach of contract—Change of contract terms—Price after sale basis— 
Commission not allowed—Reparation awarded. 


George S. Whitten, Presiding Officer. 
Matthew M. McInerney, Newport Beach, California, for complainant. 
C. Peter Buhler, Miami, Florida, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $12,954.30, in connection with the sale 
in interstate commerce of three railway carloads of cantaloupes. 
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A copy of the report of investigation was served upon the parties. 
A copy of the formal complaint was served upon respondent which 
filed an answer thereto denying liability to complaint. 

The amount claimed in the formal complaint does not exceed 
$15,000, and therefore the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. The parties were given an opportu- 
nity to submit further evidence in the form of sworn statements 
and to file briefs. Complainant filed an opening statement and re- 
spondent filed an answering statement. Complainant also filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Lindemann Farms, Inc., is a corporation whose 
address is P.O. Box 1383, Los Banos, California. 

2. Respondent, International A.G., Inc., is a corporation whose 
address is 19380 N.W. 28rd Street, Miami, Florida. At the time of 
the transactions involved herein respondent was licensed under the 
Act. 

3. On or about September 12, 1981, complainant sold to respond- 
ent one railway carload, No. SPFE 457198, containing 1,722 Lindy’s 
Delight Brand cantaloupes, size 18, at $5.00 per carton, or 
$8,610.00, plus $1,377.60 for cooling and palletizing, $22.50 for a 
temperature recorder, and $258.30 for brokerage, or a total price of 
$10,268.40, f.0.b. On September 12, 1981, between the hours of 10:15 
a.m. and 2:20 p.m. the cantaloupes were federally inspected while 
on car SPFE 457198 and found to grade U.S. No. 1 with no decay. 
The inspection report additionally stated “Mature, mostly hard, 
many firm. Well netted, good internal quality. Defects average 
within tolerance. Meets Canadian import requirements.” 

4, Complainant shipped the cantaloupes in car SPFE 457198 from 
Los Banos, California, to respondent in Miami, Florida, on Septem- 
ber 12, 1981. The car arrived in Miami on Monday, September 21, 
1981, and was spotted at respondent’s warehouse at 5:00 p.m. on 
the same day. Respondent’s business hours are from 4:00 a.m. to 
11:00 a.m. Early on the following day respondent opened the car 
and called for a railroad and federal inspection. On September 23, 
1981, at 11:00 a.m., a portion of the cantaloupes on the car were 
federally inspected with the following results in relevant part: 


CAR NO.: SPFE 457198 
KIND: Mech. Refr. 
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WHERE INSPECTED: Applicant’s siding 


Condition of Equipment: Temperature Control Unit In Op- 
eration. 


Products Inspected: CANTALOUPS in cartons branded 
“Lindy’s Delight Westside Melons, Cantaloupes Packed & 
Shipped by Lindemann Farms, Inc. Lodi, California.” 
Taped “18” Count. APPLICANT STATES: 1722 Cartons. 


Condition of Load: Through 2 rows 7 layers 3 pallets. Load 
shifted lengthwise from 1 inch in bottom layer to 9 to 15 
inches in top layer toward “A” end of car with most 
bottom layer cartons moderately to severely creased. 


Condition of Pack: Tight. 
Temperature of Product: Various Locations: 34°F to 36°F. 


Condition: Mostly ripe, and firm, some firm. Ground color 
mostly yellow, some turning. Generally 1 to 8 melons per 
carton, none in few, average 138% damage by bruising scat- 
tered throughout the pack affecting ripe and firm melons. 
1 to 8 decayed melons in most cartons, none in some, aver- 
age 17% Cladosporium Rot affecting stem scars, and/or 
Bacterial Soft Rot affecting the walls, Both decays are in 
various stages. 


Remarks: Inspection and certificate restricted to product 
and lading in approximately 900 cartons being unloaded at 
time of inspection. 


On September 24, 1981, the car was inspected by a railroad in- 
spector who made the following remarks in relevant part: 


Note load shifted in B End of car—(See photos.) Note 6 pal- 
lets in doorway area (illegible) up-over half of entire load 
leaning in car—Car in process of unloading at time of in- 
spection—Shipper did not use Bulkheads to Brace Load. 


5. On or about September 16, 1981, complainant sold to respond- 
ent one carload No. SPFE 457387, consisting of 1,722 cartons of 
Lindy’s Delight brand cantaloupes, size 18, at $5.00 per carton, or 
$8,610.00, plus $1,377.60 for cooling and palletizing, $22.50 for a 
temperature recorder, and $258.30 for brokerage, or a total of 
$10,268.40, f.0.b. On September 16, 1981, between the hours of 10:30 
a.m. and 3:30 p.m., the cantaloupes in car SPFE 457387 were feder- 
ally inspected and found to grade U.S. Commercial, with no decay. 
The inspection also stated: “Mature, mostly firm, some hard. 
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Mostly well, some fairly well netted. Defects average within toler- 
ance. Meets Canadian import requirements.” 

6. On September 16, 1981, complainant shipped the cantaloupes 
from Los Banos, California, to respondent in Miami, Florida. The 
car arrived in Miami on Saturday, September 26, and was spotted 
at respondent’s unloading platform at 11:00 a.m. Late on the morn- 
ing of Monday, September 28, the car was opened and a federal in- 
spection was called for. On September 28, 1981, at 12:45 p.m., a por- 
tion of the cantaloupes in car SPFE 45738 was federally inspected 
with the following results in relevant part: 


CAR NO.: SPFE 457387 
KIND: Mech. Refr. 
WHERE INSPECTED: Applicant’s Siding 


Condition of Equipment: Temperature Control Unit In Op- 
eration. 


Products Inspected: CANTALOUPS in cartons branded 
“Lindy’s Delight Westside Melons, Packed & Shipped by 
Lindemann Farms Inc. Los Banos, California” taped ‘18’. 
APPLICANT STATES: 1722 Cartons. 


Condition of Load: Through 2 row 7 layers 3 pallets. Most 
pallets from center of car are shifted lengthwise from 2 
inches in second layer to 15 inches in top layer toward “A” 
end wall with most bottom layer cartons slightly to moder- 
ately creased. 


Con. of Pack: Tight. 
Temperature of Product: Various Locations 38°F to 40°F. 


Condition: Mostly ripe and firm, some firm. Mostly yellow, 
some turning. 1 to 3 decayed melons in most cartons, none 
in many, average 8% Cladosporium Rot affecting stem 
scars and Bacterial Soft Rot affecting walls. Both decays 
are in various stages. Most stem scars show light deposits 
of gray surface mold not affecting grade. 


Remarks: Inspection and certificate restricted to product 
and lading in approximately 60 cartons being unloaded at 
time of inspection and remaining upper 2 layers of load. 
Surface mold reported at applicant’s request. 


On September 29, 1981, at 10:00 a.m., the cantaloupes in car 
SPFE 457387 were again subjected to federal inspection with the 
following results in relevant part: 
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CAR NO.: SPFE 457387 
KIND: Mech. Refr. 
WHERE INSPECTED: Applicant’s Siding 


Condition of Equipment: Temperature Control Unit In Op- 
eration. 


Products Inspected: CANTALOUPS in cartons branded 
“Lindy’s Delight, Westside Melons, Packed & Shipped by 
Lindemann Farms Inc. Los Banos, California” taped ‘18’. 
APPLICANT STATES: Approximately 1500 Cartons Re- 
maining. 


Condition of Load: Car partly unloaded: Lengthwise load 2 
rows 7 layers 3 pallets. Most pallets from center of car are 
shifted lengthwise from 2 inches in second layer to 15 
inches in top layer toward “A” end wall with most bottom 
layer cartons slightly to moderately creased. 


Con. of Pack: Tight. 
Temp.: Various Locations 38°F to 40°F. 


Condition: Mostly ripe and firm, some firm. Average 3% 
soft melons. Mostly yellow, some turning. Average 3% 
damage by bruising, found in mostly bottom layer cartons. 
1 to 4 decayed melons in most cartons, none in many, aver- 
age 8% Cladosporium Rot affecting stem scars and/or Bac- 
terial Soft Rot affecting walls. Both decays are in various 
stages. Most stem scars show light deposits of gray surface 
mold not affecting grade. 


Remarks: Inspection made during process of unloading. 
Surface m old reported at applicant’s request. 


On October 15, 1981, at 2:00 p.m., a third federal inspection was 
made of cantaloupes at respondent’s warehouse with the following 
results in relevant part: 


Products Inspected: CANTALOUPS in cartons branded 
“Lindy’s Delight, Quality Cantaloupes, Packed & Shipped 
by Lindemann Farms Inc., Los Banos, California. Taped 
“18”. APPLICANT STATES: Approximately 1200 Cartons 
remaining. 


Condition of Load: Stacked at above location. 


Condition of Pack: Tight. 
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Temperature of Product: 38°F to 40°F. 


Condition: 4 to 18 decayed melons per carton, average 51% 
Clado sporium Rot in various stages affecting the stems 
scars and/or Bacterial Soft Rot in various stages affecting 
walls. Remainder of stock: Ripe and firm. Yellow ground 
color. 


Remarks: Above lot previously inspected on September 28, 
1981 and reported on federal certificate number E162643. 
Records show stock unloaded from SPFE 457387. 


On October 7, 1981, a federal dump certificate was issued covering 
825 cartons of cantaloupes identified as “Lindy’s Delight, Quality 
Cantaloupes, Packed & Shipped by Lindemann Farms Inc., Los 
Banos, California, “Taped “18”. The certificate stated that the can- 
taloupes were “85 to 100% decayed. Decay is Cladosporium Rot 
and/or Bacterial Soft Rot in various stages affecting stem scars 
and/or walls... . Applicant states unloaded on September 29, 
1981 from car number SPFE 457387. Temperature: 42°F-45°F.” 

7. On or about September 22, 1981, complainant sold to respond- 
ent, one railway carload containing 1722 Lindy’s Delight brand 
cantaloupes, size 22, at $3.50 per carton or $6,027.00, plus $1,377.60 
for cooling and palletizing, $22.50 for a temperature recorder, and 
$258.30 for brokerage, or a total price of $7,685.40, f.o.b. Between 
the hours of 4:00 p.m. on September 19, and 2:30 p.m. September 
21, 1981, the cantaloupes were federally inspected while on car 
SPFE 456057 at shipping point and found to grade U.S. Commer- 
cial with no decay. The inspection report additionally stated 
“Mature, generally firm. Mostly well, some fairly well netted. De- 
fects average within tolerance. Meets Canadian import require- 
ments.” 

8. Complainant shipped the cantaloupes in car SPFE 456057 from 
Los Banos, California, to respondent in Miami, Florida, on Septem- 
ber 22, 1981. The car arrived in Miami at 11:00 a.m., Wednesday, 
September 30, and was spotted at respondent’s place of business at 
5:20 p.m. on that day. On Thursday, October 1, in the early morn- 
ing it was noted that the car was spotted in a position so that the 
doors could not be opened. Respondent notified the railroad and 
the car was respotted on the following day and unloading was then 
begun. Respondent noted condition problems during unloading and 
called for a federal inspection. On Saturday, October 3, 1981, at 
6:50 a.m., the car was federally inspected with the following results 
in relevant part: 


CAR NO.: SPFE 456057 
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KIND: Mech. Refr. 
WHERE INSPECTED: Applicant’s Siding 


Condition of Equipment: Temperature Control Unit In Op- 
eration. 


Products Inspected: CANTALOUPS in cartons branded 
“Lindy’s Delight, Packed & Shipped by Lindemann Farms 
Inc. Los Banos California’ taped “22”. APPLICANT 
STATES: Approximately 500 Cartons “A” end, Approxi- 
mately 700 Cartons “B” end. 


Condition of Load: Car partly unloaded: Crosswise 2 rows 
7 layers 1 to 3 pallets. 


Condition of Pack: Each Lot: Tight. 


Temperature of Product: Various Locations: Each Lot: 36°F 
to 38°F. 


Condition: Each Lot: Ground color mostly turning, some 
light green, few yellow. Mostly firm, some ripe and firm. 
“B” end Lot: Average 4% soft melons. Average 3% 


damage by sunken areas. 1 to 4 decayed melons in most 
cartons, none in some, average 8% Bacterial Soft Rot and/ 
or Fusarium Rot in various stages affecting walls. Some 
melons have light to moderate deposits of gray surface 
Mold not affecting grade. “A” end Lot: No decay. 


Remarks: Inspection made during process of unloading. 
Ends of cars segregated and amount of surface mold re- 
ported at applicant’s request. 


On October 28, 1981, a federal dump certificate was issued on the 
application of respondent covering 786 cartons of cantaloupes iden- 
tified as “‘Lindy’s Delight, Packed & Shipped by Lindemann 
Farms, Inc. Los Banos, California.” Taped 22.” The certificate 
stated that the produce was found to be: “100% decayed. Decay is 
Clasdorsporium Rot and/or Bacterial Soft Rot in various stages af- 
fecting stem scars and walls.” It was further stated: “Applicant 
states stock unloaded on October 3, 1981 from car number SPFE 
456057. Temperatures: 42°F to 43°F.” 

9. Following the initial inspection on each car respondent advised 
complainant, through the broker, of the results of the initial feder- 
al inspection as reflected in the inspection reports quoted above. 
The parties then agreed that respondent should handle the canta- 
loupes on a price after sale basis. 

10. Respondent has paid complainant a total of $15,267.90. 
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11. The informal complaint was filed on November 30, 1981, 
which was within nine months after the causes of action herein ac- 
crued. 


CONCLUSIONS 


Complainant claims in its brief that “it was upon verbal repre- 
sentation of the results of the inspection along with the fact that 
the inspection dates coincided with arrival dates that complainant 
authorized the handling of these three cars for their account.” 
Complainant contends that since the modification of the original 
contract resulted from a misrepresentation on the part of respond- 
ent, the modification should be voided. However, complainant’s 
sales manager, Scott Brooks, stated in his opening statement as fol- 
lows: 


As I recall, we were assured that the cars upon arrival 
were promptly handled, viewed and subsequently inspect- 
ed to ascertain the most prompt and available evidence as 
to the condition quality of the melons at time of arrival. It 
was our understanding and it was implied to our Linde- 
mann Farms office that inspections on all three cars in 
question were performed on the day the cars arrived at 


International A.G. Being assured of this fact, our office au- 
thorized the handling of all three cars for our account. 


Although Mr. Brooks claims that he “was directly involved in au- 
thorizing settlement adjustments on any disputed loads that might 
arise during the season’, the record reveals that the actual person 
who negotiated the sales and modifications relative to the canta- 
loupes was a Mr. John Fraley. In view of the less than definite alle- 
gations by Mr. Brooks quoted above we conclude that all that the 
record in this case will support is the conclusion that respondent 
failed to convey to complainant the arrival dates on each of the 
cars at the time when respondent reported the results of the in- 
spections to complainant. However, we have held that a receiver’s 
failure to disclose truly material information which is known to 
such a receiver will result in rendering a modification agreement 
voidable at the election of the other party. See Pappas & Co. v. A. 
&. J. Produce Corp., 41 Agri. Dec. 1820 (1982) and Tom Bengard 
Ranch v. Tomatoes, Inc., 41 Agric. Dec. 1637 (1982); see also, The 
Garin Co. v. New England Farms, 41 Agric. Dec. 337 (1982). Accord- 
ingly, the relevant inquiry in this case is whether respondent’s fail- 
ure to disclose the arrival dates on the cars was a failure to dis- 
close information which was material to complainant’s decision to 
enter into the contractual modification. In order to determine the 
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answer to this question it will be necessary to assess the data on 
each car individually. 

The carload of cantaloupes shipped on September 12, arrived in 
Miami on Monday, September 21, and was spotted at respondent’s 
warehouse at 5:00 p.m. on that date. The federal inspection was 
made at 11:00 a.m. on September 23, or some 42 hours after the car 
was spotted at respondent’s warehouse. This is less than two days 
following the time when the car was made accessable for inspec- 
tion, and cannot be considered an inordinate delay. In addition, al- 
though the inspection was restricted to 900 cartons, such inspection 
discloses a total of 30% average condition defects. This means that 
if the remaining cartons on the car, which were not inspected, are 
assumed to have had no decay, the car as a whole would still have 
had an average of over 1542% condition defects, almost nine per- 
cent of which would have been decay. In addition, inspection by a 
railroad inspector disclosed that the load had shifted, and that such 
shifting was due to the shipper’s failure to brace the load by using 
bulkheads. Accordingly, the bruising present in the cantaloupes 
can be attributed to complainant. In view of all of these factors, we 
think it can fairly be said that the inspection was clearly indicative 
of a breach of contract on the part of complainant, even taking into 
consideration the approximately two day lapse of time between ar- 
rival and inspection. Therefore, respondent could reasonably have 
viewed the arrival time vis-a-vis the inspection time as insignifi- 
cant. We find that respondent did not withhold material informa- 
tion from complainant relative to the carload of cantaloupes 
shipped on September 12. 

The carload of cantaloupes shipped on September 16, presents us 
with a similar situation. When looking at the inspections on this 
car it should be kept in mind that the parties nowhere in the 
record specify the exact time following the arrival inspection or in- 
spections when respondent notified complainant of apparent trou- 
ble. Also, it should be kept in mind that nowhere does complainant 
claim that respondent reported the inspections inaccurately or in- 
adequately. Therefore, we assume that respondent reported trouble 
in car number SPFE 457387 to complainant following the inspec- 
tion which was made on September 28, at 12:45 p.m., and that, al- 
though this inspection was of a very limited quantity of canta- 
loupes, complainant took this factor into consideration when enter- 
ing into the modification agreement, and assumed that the restrict- 
ed inspection was indicative of the condition of the entire load, as 
later inspection on September 29, covering 1500 cartons proved it 
to be. 





LINDEMANN FARMS, INC., v. INTERNATIONAL A.G., INC. 
Volume 44 Number 1 


The load of cantaloupes shipped on September 16, arrived in 
Miami on Saturday, September 26, and was spotted at respondent’s 
warehouse at 11:00 a.m. on that day. The federal inspection of Sep- 
tember 28, at 12:45 p.m. was thus two days, one and three quarter 
hours, after the car arrived and was made accessable for inspec- 
tion. The inspection shows that the cantaloupes contained an aver- 
age of 8% decay which is well in excess of what would be allowed 
for good delivery. The two day delay between arrival and inspec- 
tion, considering the temperatures shown by the inspection, would 
not preclude our finding that this carload of cantaloupes failed to 
make good delivery. Accordingly, we again conclude that respond- 
ent could reasonably have viewed the arrival time vis-a-vis the in- 
spection time for this carload of cantaloupes as relatively insignifi- 
cant. We find that respondent did not withhold material informa- 
tion from complainant relative to this carload of cantaloupes. 

The third and final carload of cantaloupes arrived in Miami on 
September 30, and was spotted at 5:20 p.m. on that day. However, 
early on the morning of October 1, respondent discovered that the 
car had been improperly spotted by the railroad in such a manner 
that the door of the car was obstructed by a partition between the 
two unloading bays of respondent’s warehouse. No unloading could 
be performed until the railroad company respotted the car. Re- 
spondent notified the railroad company as soon as it detected the 
problem, and the car was respotted by the railroad the following 
day, October 2. When respondent opened the car on October 2, it 
discovered problems in the car, and called for a federal inspection. 
The federal inspection on this car was performed the following day 
October 3, 1981, at 6:50 a.m. In defining the term “reasonable 
time” as used in paragraph (bb) and (cc) of section 46.2 of the Regu- 
lations (7 CFR 46.2(bb) & (cc)), the period of time within which re- 
jections generally may be made is stated to commence “after notice 
of arrival and the car has been placed in a location where the 
produce is made accessable for inspection”. The subject car was not 
made accessable for inspection until it was respotted on October 2, 
or approximately 24 hours or less prior to the time of inspection. 
We do not believe that this amount of delay is out of the ordinary, 
and would constitute information which would be material to com- 
plainant’s decision to enter into a modification of the contract. Ac- 
cordingly, we find no basis for voiding the modification as to the 
third car. 

The next question concerns the nature of the modification agreed 
to by the parties. Complainant states that the parties agreed to the 
produce being handled on a consignment basis for the account of 
complainant. Respondent, however, states that the agreement was 
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for the produce to be handled on a “price after sale” basis. While 
the issue is a close one, we find that the record, on balance, sup- 
ports respondent’s position. Included in the report of investigation 
are notes made by the broker at the time of the modification as to 
one of the cars. The note states “Called John & Scott, Sept 23, 
1981—2:45 p.m. Told to let A.G. handle car, price after sale—”’ We 
conclude that the modification called for the produce to be handled 
by respondent and, subsequent to the resale of the cantaloupes, for 
the parties to agree on a price in the light of the proceeds realized 
from the resale. 

The parties did not get together after the resale of the canta- 
loupes to agree on a price. Instead, respondent simply remitted to 
complainant amounts which respondent felt were reasonable. Ac- 
cordingly, it is appropriate that we should try to ascertain, if possi- 
ble, on the basis of the record before us an appropriate price for 
the cantaloupes. An investigator from this Department personally 
investigated the records of respondent relative to the cantaloupes 
at the request of complainant. The report resulting from this per- 
sonal investigation was included as an exhibit to the Department’s 
report of investigation. The investigator disclosed that respondent 
in reselling the subject cantaloupes failed to assign lot numbers so 
as to segregate the sales of complainant’s produce from that of the 
resale of other cantaloupes on hand during the period in question. 
Since a price after sale contract contemplates that the parties will 
agree to a price subsequent to the resale of the commodity, such 
terms envisage accurate information about the proceeds of the 
resale as a basis on which to negotiate the price after sale. Conse- 
quently, we find that respondent’s failure to keep adequate records, 
so as to disclose accurately the proceeds of the resale of complain- 
ant’s three shipments of cantaloupes, was a breach of the “price 
after sale” agreement. 

The difficulty in assessing damages in regard to a breach of this 
nature centers in the fact that respondent has by the breach de- 
stroyed the only data which can form an accurate basis for the as- 
sessment of damages. The Department’s investigator looked at the 
total sales of cantaloupes by respondent during the period in ques- 
tion, and compiled a constructed accounting for each of the three 
carloads of cantaloupes. This accounting was, of necessity, based 
upon the commingling of complainant’s cantaloupes with canta- 
loupes from other shippers. However, there is no indication that 
the cantaloupes from other shippers were of inferior quality, and 
accordingly the investigator’s method of constructing an account- 
ing should favor the complainant. This is true because the basis for 
complainant entering into the modification was the poor condition 
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of the cantaloupes shipped by complainant. The Department’s in- 
vestigator, on the basis of the constructed accounting, determined 
that respondent had underpaid complainant as to two cars, and 
overpaid complainant as to the remaining car. The net result, as 
computed by the Department’s investigator, was an overpayment 
in the amount of $300.59. However, the Department’s investigator 
allowed a commission to respondent on each of the carloads in the 
amount of 13%. Since we have found that the modification called 
for a “price after sale” instead of a consignment agreement, and 
since respondent breached the modification agreement, we do not 
feel that the 13% commission should be allowed. The total of the 
138% commissions on the three cars amounted to $4,053.40. After 
deducting the computed overpayment of $300.59 from this amount 
we are left with a figure of $3,752.81 which we find to be the rea- 
sonable amount which respondent should pay to complainant (in 
addition to the amounts already paid) under the “price after sale” 
agreement. Respondent’s failure to pay complainant such amount 
is a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay 
to complainant, as reparation, $3,752.81, with interest thereon at 
the rate of 18% per annum from November 1, 1981, until paid. 
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CHARLES W. Gisson, Don M. JOHNSTON, and GERALD A. JOHNSTON 
d/b/a JOHNSTON-GIBSON SALES COMPANY v. FELDMAN BROTHERS 
Propuce, Inc. PACA Docket No. 2-6249. Decided January 10, 
1985. 


Wrongful rejection—Damages. 


Where respondent wrongfully rejected a shipment of potatoes, relying on the less 
favorable of two separate inspections, he is liable to the complainant. Damages 
are measured as the difference between contract price and the proceeds of the 
resale. 


Andrew Y. Stanton, Presiding Officer. 
Thomas P. Oliveri, Newport Beach, California, for complainant. 
Leroy W. Grudgeon, Northfield, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $3,617.00 in con- 
nection with the sale of a carload of potatoes in interstate com- 


merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability to complainant. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statement as well as briefs. Complain- 
ant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Charles W. Gibson, Don M. Johnston and Gerald 
A. Johnston d/b/a Johnston-Gibson Sales Company, is a partner- 
ship whose address is P.O. Box 65, Edison, California. 

2. Respondent, Feldman Brothers Produce Co., Inc., is a corpora- 
tion whose address is P.O. Box 1345, Youngstown, Ohio. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 
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3. On May 14, 1982, complainant sold to respondent, through the 
broker, Papazian Distributing Co., Inc., Salinas, California, one 
railcar of potatoes consisting of 50 one hundred pound sacks of 1A 
White Rose at $12.00 per sack or $600.00, 350 fifty pound sacks of 
1A White Rose at $6.40 per sack, or $2,240.00, and 1,382 5/10 bales 
of #1 Whites at $7.00 per bale, or $9,674.00, plus $22.50 for a tem- 
perature recorder, for a total of $12,536.50 f.o.b. The potatoes were 
loaded on rail car SPFE 457389. On May 15, 1982, complainant pre- 
pared an invoice reflecting these contract specifications. 

4. The potatoes were shipped in interstate commerce to respond- 
ent’s place of business, where they arrived on May 25, 1982. Upon 
arrival, respondent secured a federal inspection which revealed as 
follows, in relevant part: 


Condition of Equipment: Temperature controls in operation. 


Products Inspected: Long White POTATOES in paper bags 
printed “Bluejay Brand, U.S. No. 1, 
California Potatoes, 10 lbs. net wt., 
grown and packed by Johnston 
Farms, Edison, Calif.” Packed in 
mesh masters printed “U.S. No. 1, 
Top J, 5/10 lb. bags, Johnston Farms, 
Edison, Calif.” Applicant states 1382 
cartons. 


Condition of Load: In either end of car, 5/10’s or 50 lb. 
burlap, 8 rows, 12 layers, lengthwise; 
between doors, 5/10’s or 100 Ib. sacks, 
3 rows, 5 to 10 layers, crosswise. 


Temperature of Produce: Doorway: top 42, bottom 45°F. 


Size: Generally 1% inches in diameter to 8 
ounces, average 1% undersize. 


Quality: Mostly practically no skinning, some 
slightly skinned, clean, generally well 
to fairly well shaped. Grade defects 
average 5%, cuts, bruises, misshapen 
and sunburn. 


Condition: Firm. In most samples from 3 to 16%, 
many none, average 5% damage by 
raised discolored, blistered areas oc- 
curring around lenticels. Average 1% 
damaged by discoloration or sunken 
starchy areas. No soft rot. 
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Meets quality requirements but fails to 
grade U.S. No. 1, account condition. 


Inspection and certificate restricted to 
product in 5 upper layers of load. 


5. Respondent related the inspection results to the broker, which 
conveyed this information to complainant. After an unsuccessful 
effort to arrive at a settlement, respondent advised the broker that 
it was rejecting the potatoes. The broker told this to complainant. 

6. Complainant resold the potatoes to Sterman Masser, Inc., 
Valley View, Pennsylvania. Upon the arrival of the potatoes at 
Sterman Masser, Inc., they were inspected on June 1, 1982, which 
resulted as follows: in relevant part: 


Condition of Equipment: Temperature controls; in operation. 


Products Inspected: Long White POTATOES in mesh faced 
paper bags printed “Bluejay Brand, 
Johnston Farms, Edison, Calif., 10 lbs. 
net wt., U.S. No. 1.”, and packed in 
plastic mesh master bags printed 
same brand and shipper and “5/10 lb. 
bags”. Applicant states: 1380 master 
bags. 


Condition of Load: Through, 4 to 7 rows 5 to 7 layers 
crosswise lengthwise load. 


Temperature of Product: At doorway, Top 40°F., Bottom 40°F. 

Size: Generally 2 inches in diameter or 4 to 
12 ounces with 40% or more 6 ounces 
or larger. Undersize within tolerance. 

Quality: Slightly skinned, cleaned, bright, gener- 
ally fairly well to well shaped. Grade 
defects within tolerance. 


Condition: Firm. No soft rot. 


Grade: U.S. No. 1, Size A, 2 inch or 4 ounce 
minimum. 
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Inspection and certificate restricted to 
product and lading in upper 3 layers 
of stacks between doors and in upper 
4 layers of remaining portion of load. 
Car also contains 50 Ib. and 100 lb. 
lots not covered by this Certificate. 


7. Complainant received $8,919.50 from Sterman Masser, Inc. 

8. To date, respondent has not made any payment to complain- 
ant for the potatoes. 

9. An informal complaint was filed on October 25, 1982, which 
was within nine months from the time the cause of action herein 
accrued. A formal complaint was subsequently filed on January 24, 
1983. 


CONCLUSION 


The parties agree that when the potatoes arrived at respondent’s 
place of business, respondent rejected them. The issue in dispute is 
whether this rejection was wrongful. 

Respondent secured a federal inspection May 25, 1982, when the 
potatoes arrived, which revealed that they failed to grade U.S. No. 
1 (Finding of Fact 4). Complainant contends that the contract did 
not provide for U.S. No. 1 potatoes and that the May 5, 1982, in- 
spection does not reflect any breach of its contract with respond- 
ent. However, complainant’s own invoice shows that the 100 pound 
sacks and 50 pound sacks were “1A White Rose’, and the 5/10 
bales were ‘#1 Whites” (Finding of Fact 3). Complainant has not 
explained how these terms could mean anything but that the pota- 
toes were to be U.S. No. 1 and we, therefore, hold that the contract 
called for U.S. No. 1 potatoes. 

Complainant also disputes the results of the May 25, 1982, in- 
spection, as it has placed into evidence another federal inspection 
taken on June 1, 1982, which found that the potatoes were U.S. No. 
1 (Finding of Fact 6). The second inspection was not an appeal in- 
spection and both were restricted. Under these circumstances, nei- 
ther inspection should be given more weight. Bud Antle, Inc. v. The 
Bohack Corporation, 32 Agric. Dec. 1589 (1973). The most accurate 
indication of the condition of the potatoes in this case would be the 
average results of both inspections. If these two inspections are 
combined, the average condition defects are 2.5% damage by discol- 
ored, blistered areas and .5% damage by discoloration or sunken 
starchy areas. It is our conclusion that on the basis of the com- 
bined inspections, complainant has sustained its burden of proving 
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that the potatoes made good delivery and respondent’s rejection 
was without reasonable cause. Bud Antle, Inc. v. The Bohack Cor- 
poration, supra. As damages due to respondent’s wrongful rejection, 
complainant is entitled to the difference between the contract price 
of $12,536.50 and the proceeds of its resale. Blue Goose Growers, 
Inc. v. Prevor-Mayrsohn International, Inc., 41 Agric. Dec. 187 
(1981). Complainant resold the potatoes to Sterman Masser, Inc., 
Valley View, Pennsylvania, and realized $8,919.50. Respondent is 
thus liable for the difference between $12,536.50 and $8,919.50, or 
$3,617.00, and its failure to pay this sum to complainant is a viola- 
tion of section 2 of the Act, for which reparation should be award- 
ed, with interest. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay 
to complainant as reparation $3,617.00, with interest thereon at the 
rate of 18% per annum from July 1, 1982, until paid. 


Tue Brincs Co. v. HrpiickA Dairy CATTLE, INC., a/t/a HRDLICKA 


Bros. Propuce Co. PACA Docket No. 2-6684. Decided January 
10, 1985. 


Payment of undisputed amount. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely informal complaint was filed on June 20, 1984, and a formal 
complaint was filed on July 30, 1984. Complainant seeks to recover 
$1,987.50, which amount is alleged to be the total purchase price 
for onions sold to and accepted by respondent in October and No- 
vember, 1983. Respondent filed an answer to the formal complaint 
on October 10, 1984, apparently admitting that $1,655.25 of the 
amount claimed by complainant was due and owing to complainant 
on account of the transactions involved herein. Respondent was 
sent a letter by the Department, giving it an opportunity to show 
cause why an order for undisputed amount totalling $1,655.25 
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should not be issued against it. Respondent did not make such a 
showing. 
Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary ... may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$1,655.25. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from December 1, 1983, until paid. A failure to 
pay this amount within 30 days will constitute a violation of sec- 
tion 2 of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 


B. G. ENTERPRISES, INC., v. CoLvin Girts a/t/a CoLvin DIsTRIBUT- 
ING Co. PACA Docket No. 2-6434. Decided January 11, 1985. 


Price after sale contract—Reparation awarded. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against 
respondent in the amount of $1,684.60 in connection with one 
transaction in interstate commerce involving cucumbers, a perish- 
able agricultural commodity. 

Both parties were served with a copy of the Department’s report 
of investigation. Respondent also was served with a copy of the 
formal complaint. Although respondent failed to file a timely 
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answer, it petitioned for the setting aside of its default. An order 
granting its petition was issued on December 6, 1983, and its pro- 
posed answer was ordered to be filed. In its answer, respondent 
denied any further liability to complainant. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) has been followed. Pursuant to this proce- 
dure, the verified pleadings of the parties are considered a part of 
the evidence in the case, as is the Department’s report of investiga- 
tion. In addition, the parties were given the opportunity to submit 
further evidence by way of verified statements. Complainant filed 
an opening statement, respondent an answering statement, and 
complainant also filed a statement in reply. Respondent filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, B.G. Enterprises, Inc., is a corporation whose 
mialing address is P.O. Box 1806, Nogales, Arizona 85621. 

2. Respondent, Colvin Gifts a/t/a Colvin Distributing Co., is a 
corporation whose mailing address is P.O. Box 413, Millbrae, Cali- 
fornia 94030. At all material times, respondent was licensed under 


the Act. 

3. On February 15, 1983, in the course of interstate commerce, 
respondent purchased 432 crates of Super Select cucumbers from 
complainant at an f.o.b. price of $10.00 per crate plus 50 cents per 
crate for cooling and palletizing, for a total f.o.b. contract price of 
$4,536.00. Respondent was represented by Mr. Joe James, Joe 
James, Inc., 1221 Meadow Hills Drive, Nogales, Arizona 85621. 
Complainant was represented by its employee, Mr. Mike Salazar. 
Joe James, Inc. issused a Confirmation of Sale on February 16, 
1983, indicating that the cucumbers were to be shipped to Landov- 
er, Maryland. 

4. On February 15, 1983, Joe James, accompanied by Mike Sala- 
zar, inspected crates containing “Si Chuey” brand cucumbers, and 
indicated that he was satisfied with the condition of the cucumbers. 
Mr. Salazar and he then agreed to enter into the contractual agree- 
ment described above. On the next day, when Mr. John James, also 
of Joe James, Inc., viewed the cucumbers being loaded on board the 
truck which Joe James, Inc., had sent to complainant’s premises on 
respondent’s behalf, he found that 144 crates of “Rene” brand were 
loaded on board, and that the only cucumbers on the loading dock 
were “Rene,” rather than “Si Chuey” brand. He inspected them, 
and indicated that he was satisfied with the quality. Mr. James did 
not view the remainder of the loading. Upon arrival at respond- 
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ent’s customer, Max Shapiro, Inc., Landover, Maryland, on Febru- 
ary 21, 1983, it was discovered that 210 of the 432 crates were 
“Chuy” brand, rather than either “Si Chuey” brand or “Rene” 
brand. Neither Joe James nor John James had inspected any 
“Chuy” brand cucumbers. 

5. Respondent was informed by Max Shapiro, Inc., that it was not 
accepting the 210 crates of “Chuy” brand cucumbers which it 
claimed were decayed and “ugly.” In view of this, respondent had 
the 210 crates moved to the warehouse of Jumbo Foods, a retailer, 
in Landover, Maryland. Joe James reported these events to Mike 
Salazar who agreed to have respondent handle the 210 crates for 
complainant’s account. 

6. On February 22, 1983, the 210 crates of cucumbers were the 
subject of a federal inspection while at the Jumbo Food’s ware- 
house. The inspection certificate issued thereafter (No. E 241485) 
indicates that the crates were labeled, in pertinent part, “Chuy 
Cuke, Distributed by Gary’s Produce, Chula Vista, Califor- 
nia * * *.” The quality of the cucumbers was reported as follows: 
“Fairly clean, well formed and well colored. Grade defects average 
2% scars.” In addition, the condition of the cucumbers was report- 
ed as follows: “Generally, fresh and firm. Average 3% damage by 
yellowing. Decay ranges from 2 to 9% average 6% Cottony Leak 
Rot in various stages.” The grade of the cucumbers was reported as 
follows: “Meets quality requirements, but fails to grade U.S. No. 1 
only account of condition.” 

7. After the federal inspection, the results were reported to Mike 
Salazar by Joe James. The two agreed that respondent would 
handle the cucumbers through Jumbo Foods on a price after sale 
basis. As the sales would be made through the Jumbo Food’s retail 
stores, both parties understood that no detailed account of sales 
could be made. Respondent mailed an “Adjustment Report” to com- 
plainant reflecting their agreement, on February 22, 1983. On Feb- 
ruary 28, 1983, respondent agreed to accept a price of $6.00 deliv- 
ered per crate for each of the 210 crates of cucumbers from Jumbo 
Foods. 

8. Respondent’s freight cost on the cucumbers was $3.36 per 
crate. 

9. Respondent paid complainant $2,851.40 with respect to the 432 
crates of cucumbers originally shipped. 

10. The fcrmal complaint was filed on July 26, 1983, which was 
within nine months after the cause of action herein accrued. 
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CONCLUSIONS 


There is little dispute about the facts in this case. Complainant 
shipped respondent 432 crates of cucumbers. 210 of the 432 crates 
were not in accordance with the parties’ contract, and the parties 
agreed that respondent could sell the cucumbers to Jumbo Foods, a 
retailer, on a price after sale basis. Subsequent to the sale, respond- 
ent and Jumbo Foods agreed on a price of $6.00 per crate delivered. 
After this was reported to complainant, it attempted to void its 
agreement with respondent because it was dissatisfied with the 
return, and brought this action seeking the full contract price. 
However, since complainant clearly entered into this arrangement 
voluntarily and after being advised by respondent of its alterna- 
tives, it cannot now step back from it and insist on the full con- 
tract price. There is no dispute that respondent received $6.00 per 
crate from Jumbo Foods, and there is no dispute that it paid $3.36 
per crate as a freight cost. Under these circumstances, respondent 
was obligated to complainant in the amount of $2,885.40 ($10.50 per 
crate for 222 crates ($2,331.00) plus $2.64 per crate ($6.00 less $3.36) 
for 210 crates ($554.40)). It paid complainant $2,851.40, and is not 
entitled to be reimbursed for the cost of the federal inspection. 
Thus, respondent remains obligated to complainant in the amount 
of $34.00 ($2,885.40 less $2,851.40). Respondent’s failure to pay com- 
plainant this amount is a violation of section 2 of the Act for which 
reparation plus interest should be awarded. 


ORDER ': 


Within thirty days from the date of this Order, respondent shall 
pay complainant $34.00, as reparation, plus interest in the amount 
of 18% per annum from April 1, 1983, until paid. 
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Stn-Son Propuce Co., Inc. v. Tom LANGE Company, Inc. PACA 
Docket No. 2-6439. Decided January 11, 1985. 


F.O.B. sale—Average condition defects—Modified contract—Failure to keep 
records—Reparations awarded. 
Dennis Becker, Presiding Officer. 
James A. Soto, Nogales, Arizona, for complainant. 
Le Roy W. Sudgean, Northfield, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $5,821.20 in connection with the 
sale of a truckload of tomatoes in interstate and foreign commerce. 

Copies of the Report of Investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant, and which in addition filed a counterclaim. 
Complainant filed an answer to the counterclaim. Because the 
amount claimed as damages was less than $15,000, as was the 
amount of the counterclaim, the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Under this procedure the verified pleadings of the par- 
ties are part of the evidence in the case, as is the Department’s 
Report of Investigation. In addition, the parties were given the op- 
portunity to file evidence in the form of verified statements. Com- 
plainant filed an Opening Statement, and respondent filed an An- 
swering Statement. Both parties were given an opportunity to file 
a brief, and respondent did so. 


FINDINGS OF FACT 


1. Complainant, Sin-Son Produce Co., Inc., is a corporation with 
an address at P.O. Box 1566, Nogales, Arizona. At the time of the 
transaction involved in this proceeding complainant was licensed 
under the Act. 

2. Respondent, Tom Lange Company, Inc., is a corporation with 
an address at 5231 South Sixth Street, Springfield, Illinois. At the 
time of the transaction involved in this proceeding respondent was 
licensed under the Act. 

3. On March 14, 1983, complainant sold to respondent a truck- 
load of tomatoes with an origin in Mexico. The truckload contained 
660 flats of 4 x5 tomatoes at $5.90 per flat for a total price of 
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$3,894, 528 flats of 5 x5 tomatoes at $5.90 per flat for a total price 
of $3,115.20, and 324 lugs of 6 x6 tomatoes at $7.90 per lug for a 
total price of $2,559.60, plus 50 cents per flat or lug for pallets and 
precooling for a total of $756 and a total contract price of 
$10,324.80. The shipment was f.o.b., and the tomatoes were to be 
85% U.S. No. 1 at shipping point in Arizona. The truck left Arizo- 
na on March 14, 1983, and arrived in Chicago on March 17, 1983, 
where it was received and accepted by respondent through its cus- 
tomer Western Produce Company, in Chicago, Illinois. 

4. At 3:30 a.m. on March 18, 1983, Western Produce Company 
had the tomatoes inspected at its warehouse. The inspection 
showed with respect to the 6 x6 tomatoes, which are the 3 layer 
lot, that they made good delivery as U.S. No. 1 tomatoes. With re- 
spect to the other tomatoes, which are the two layer lot, the condi- 
tion was not as good. The inspection showed the condition as fol- 
lows: 


2 layer lot: Average approximately 10% green and break- 
ers, 30% turning and pink, 45% light red and red. Decay 
ranges 1 to 4 tomatoes (2 to 8%), averages 6%. Soft ranges 
1 to 6 tomatoes (3 to 12%), averages 8%. Damage by bruis- 
ing ranges 1 to 5 tomatoes (3 to 10%), averages 8%. 3? layer 
lot: Average approximately 55% turning and pink, 45% 
light red and red. Decay average 1%. Damage by bruising 
ranges 4 to 8%, averages 6% Each lot: Decay Gray Mold 
Rot, in advanced stages and bruising scattered throughout 
pack, affecting light red and red tomatoes. ? layer lot: U.S. 
No. 1. 2 layer lot: Meets quality requirements but fails to 
grade U.S. No. 1 only account of condition. 

5. Prior to their receipt respondent had sold the load of tomatoes 
at delivered prices of $11.15 per lug for the 6 x<6’s for a total price 
of $3,612.60, and $8.90 per flat for the 4 x5 and 5 x5 tomatoes for 
a total price of $10,573.20, and a total contract price for all the to- 
matoes of $14,185.80, such tomatoes to be 85% U.S. No. 1 quality. 

6. Upon learning that the 4 x5 and 5 <5 tomatoes were not 85% 
U.S. No. 1 when they arrived in Chicago, respondent negotiated a 
modification of the contract with complainant under which it was 
to handle those tomatoes for complainant’s account. It handled 
them through Western Produce Company, and rendered an ac- 
counting to complainant which showed that they were sold for the 
account of complainant at $4.00 per flat, fetching a total of 
$4,752.00. From this amount respondent deducted $1,425.60 for 
freight and it claimed lost profit of $1,544.40 for a total of $2,970.00, 
and remitted to complainant $1,782.00, along with $2,721.60 for the 
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6 <6 tomatoes at the contract price plus the pallets and precooling 
charge, for a total remittance of $4,503.60. 

7. A formal complaint was filed in this proceeding on August 19, 
1983, which was within nine months from the time the cause of 
action herein accrued. The counterclaim in this proceeding was 
filed on November 21, 1983, and was timely. 


DISCUSSION 


This proceeding involves the shipment of a truckload of tomatoes 
which originated in Mexico, and were shipped through Arizona to 
respondent’s customer in Chicago, Illinois. The truckload contained 
three different sizes of tomatoes. When the truck was unloaded by 
respondent’s customer, Western Produce Company, the entire load 
of tomatoes was accepted because a receiver cannot accept a part of 
a truckload of perishable agricultural commodities while rejecting 
the rest. The must be treated as a commercial unit. Salinas Lettuce 
Farmers Cooperative v. Larry Ober Company, 39 Agric. Dec. 65, 67- 
70 (1980). It was obvious to Western Produce Company that the 4 
x5 and 5 x5 tomatoes were not in particularly good condition. 
Since it had contracted with respondent for the delivery of toma- 
toes which were 85% U.S. No. 1, as had respondent with complain- 
ant,! Western Produce Company caused an inspection to be made 
of all of the tomatoes. The inspection showed that the 6 x6 toma- 
toes were 85% U.S. No. 1 at destination, but that the 4 x5 and 5 
x5 tomatoes were not because condition defects exceeded 15% of 
the amounts involved. Since the shipment must be considered to be 
a commercial unit, the condition of the 6 x6 tomatoes must be 
averaged in with the condition of the 4 x5 and 5 <5 tomatoes to 
determine whether they were 85% U.S. No. 1. The 1,188 flats of 4 
x5 and 5 x5 tomatoes showed an average of 22% condition de- 
fects. The 324 lugs of 6 x6 tomatoes showed an average of 7% con- 
dition defects. If the percentage of condition defects for the 6 x6 
tomatoes and the 4 <5 and 5 x5 tomatoes is averaged out in ac- 
cordance with the proportion of the number of flats or lugs to the 
total in the shipment, we find that the entire shipment averaged 
19% condition defects. Based upon the average condition defects for 
the entire load we find that the entire load made good delivery be- 
cause this was an f.o.b. contract in which, after giving an allowance 
for the 15% of the tomatoes that the parties agreed did not have to 
be U.S. No. 1 at point of origin, it is reasonable that 19% of the 
tomatoes may be less than U.S. No. 1 at destination. Indeed, the 
practice in the industry has been that when tomatoes are sold as 


1 See admission in paragraph 5 of Answer. 
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85% U.S. No. 1 f.o.b., they have been consistently held to have 
made good delivery when they had condition defects higher than 
that found in this destination inspection. Stockton Tomato Co., Inc. 
v. Albee Tomato Co., Inc., 28 Agric. Dec. 1051 (1969); The Produce 
Exchange, Inc. v. Tom Lange Co., Inc., 42 Agric. Dec. __— (1982). 

However, according to respondent it notified complainant as to 
the condition of the 4 x5 and 5 <5 tomatoes. Complainant claims 
such is not the case. As the proponent of a modification in the con- 
tract respondent has the burden of proof. American Banana Co., 
Inc. v. Marvin Gray, 41 Agric. Dec. 539 (1982). We find that it has 
met this burden. Respondent provided affidavits by Michael R. 
Patton in its Chicago office and Peter Hernandez, who at the time 
of the transaction was working in Nogales, Arizona for respondent. 
Complainant submitted an affidavit by Yolanda Cluff. Mr. Hernan- 
dez claims that on March 18, 1983, he contacted Jose Gomez of 
complainant’s firm, and conveyed to him the information regarding 
the condition of the tomatoes as reflected by the inspection certifi- 
cate. He claims that Mr. Gomez told him “that Western Produce, 
Inc. was to handle the 1,188 two-layer flats for the account of Sin- 
Son Produce, Inc.”, and that he relayed this information that same 
day to Mr. Patton. 

Mr. Gomez did not submit an affidavit. Complainant did, howev- 
er, provide an affidavit by Yolanda Cluff, another of its employees. 
She claimed that respondent did not advise complainant of the con- 
dition of the loan until June 14, 1988, when she talked with Mr. 
Patton. However, she gave no indication as to whether she had any 
knowledge of prior conversations between Mr. Hernandez and Mr. 
Gomez. Thus, her statement cannot be given much weight, and we 
find that respondent has carried its burden of proving that there 
was a modification of the contract under which the 4 x5 and 5 x5 
tomatoes would be handled for the account of complainant by re- 
spondent’s customer, Western Produce. 

Respondent has claimed that it had a contract with Western 
Produce under which it would resell to it on a delivered basis the 
1188 flats of 4 x5 and 5 x5 tomatoes for $8.90 a flat for a total 
contract price of $10,573.20. It also claims that it paid freight in the 
amount of $1,425.60, and realized lost profits in the amount of 
$1,544.20 as a result of the modified contract because it received 
only $4.00 per flat of tomatoes for a total of $4,752.00. Therefore, it 
has deducted $2,970.00 from the $4,752.00 received from Western 
Produce, and paid complainant $1,782.00 for the 4 x5 and 5 x5 
tomatoes. Since we have previously found that the tomatoes made 
good delivery, respondent is not entitled to lost profits. 
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Respondent claimed that Western Produce sold the 1188 flats of 
tomatoes for $5.00 and $6.00 per flat, and remitted to it $4.00 per 
flat after deducting expenses. However, it provided only a summa- 
ry statement, and did not provide any account of sales. Therefore, 
its statement cannot be accepted as an accurate reflection of the 
prices fetched for the tomatoes. Anthony Brokerage, Inc. v. The 
Auster Company, Inc., 38 Agric. Dec. 1643 (1979); Genbroker Corp. v. 
Super Food Services, 38 Agric. Dec. 83 (1979). It did, however, pro- 
vide Market News Reports for Chicago, Illinois for March 18, 21, 
and 22, 1983. These reports did not provide prices for 4 x5 and 5 
<5 Mexican Tomatoes. They showed for 5 <5 and 5 x6 two layer 
Mexican tomatoes that the average prices fetched on March 21, 
1983 were $13.00-$15.00, most $14.00, and on March 22, 1983, were 
the same. Since the Market News prices for comparable tomatoes 
are far higher than the prices respondent claimed were fetched, we 
are further constrained from accepting its claim as accurate. 
Therefore, we accept complainant’s claim as to the amount to 
which it is entitled as reasonable, less the freight originally paid by 
respondent. Thus, respondent should have received $7,009.20 for 
the 1188 flats plus $594.00 for pallets and precooling, for a total of 
$7,603.20, less $1,425.60, for a total of $6,177.60. Since respondent 
has previously paid complainant $1,782.00, it still owes $4,395.60. 

We find that respondent has failed to pay complainant $4,395.60 
with respect to the transaction involved. Its failure to pay this 
amount is a violation of Section 2 of the Act for which reparation 
should be awarded to complainant with interest. We further find 
that respondent’s counterclaim is without merit, and should be dis- 
missed. 

ORDER 


Within 30 days from date of this Order respondent shall pay to 
complainant, as reparation, $4,395.60 with interest thereon at the 
rate of 13 percent per annum from May 1, 1983, until paid. 

The counterclaim in this proceeding is dismissed. 
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Paciric VALLEY Propuce Co. v. THE GARIN Company. PACA 
Docket No. 2-6477. Decided January 11, 1985. 


Condition defects—Dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Thomas R. Oliveri, Newport Beach, California, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $4,822.20 in con- 
nection with a quantity of lettuce shipped in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in Section 47.20 of the Rules of 


Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements as well as to file briefs. 
Complainant submitted an opening statement, respondent submit- 
ted an answering statement, and the complainant submitted a 
statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pacific Valley Produce Co., is an individual, 
Gregory A. Plaskett, whose address is P.O. Box 1688, Salinas, Cali- 
fornia. 

2. Respondent, The Garin Company, is a corporation whose ad- 
dress is P.O. Box 18731, Salinas, California. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

3. On November 3, 1982, complainant purchased from respondent 
462 cartons of iceberg lettuce, cello wrapped, at $6.50 per carton 
plus $.65 per carton cooling, for a total of $3,303.30, f.o.b. The con- 
tract provided that good delivery terms were to apply, excluding 
bruising and/or discoloration following bruising. 

4. On November 8, 1982, respondent prepared an invoice contain- 
ing the contract terms set forth in Finding of Fact 3 and sent it to 
complainant. Complainant never objected to the invoice. 
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5. On November 3, 1982, the lettuce was shipped in interstate 
commerce to complainant’s customer, Winn-Dixie Stores, Tampa, 
Florida, which had purchased the lettuce from complainant for 
$4,897.20. The lettuce arrived at Winn-Dixie Stores on November 7, 
1982, and a federal inspection was taken which revealed the follow- 
ing condition: “Heads or portion of heads not affected by condition 
defects are fresh and crisp. Head Leaves: From 3 to 13 heads per 
carton, averaging 32% damage by discoloration following bruising. 
No decay.” Complainant received only $75 for the lettuce on resale. 

6. Complainant has paid respondent the entire contract price of 
$3,303.30. 

7. An informal complaint was filed on May 16, 1982, which was 
within nine months from when the alleged cause of action herein 
accrued. A formal complaint was subsequently filed on December 
16, 1983. 


CONCLUSIONS 


Complainant purchased 462 cartons of iceberg lettuce from re- 
spondent for shipment to its customer, Winn-Dixie Stores, Tampa, 
Florida. Complainant claims that the lettuce was in poor condition 
when it arrived in Tampa, in breach of warranty, and requests 
damages consisting of the difference between the proceeds it ex- 
pected to receive on resale, $4,897.20, and the $75 that it actually 
received, or $4,822.20. Respondent denies committing any breach of 
warranty. 

A federal inspection was taken on November 7, 1982, when the 
lettuce arrived in Tampa, Florida. The inspection reveals condition 
defects of an average of 32% discoloration following bruising, with 
no decay. Respondent claims that this does not constitute a breach 
of warranty, as the contract specifically excluded damages from 
bruising and/or discoloration following bruising. Respondent as- 
serts that this was made clear to complainant when the contract 
agreement was originally made. Complainant denies that this term 
was discussed. However, the record clearly supports respondent’s 
version of the events, as on November 8, 1982, respondent sent an 
invoice to complainant, stating that damages due to bruising and/ 
or discoloration following bruising were excluded. Complainant 
does not deny receiving this invoice and that it made objection to 
it. Therefore, the terms of the invoice are considered evidence of 
the contract terms agreed upon by the parties. Casey Woodwyk, Inc. 
v. Albanese Farms, 31 Agric. Dec. 311 (1972). 

The lettuce clearly complied with the contract upon its arrival at 
Winn-Dixie Stores. Therefore, respondent has no legal basis for its 
complaint, and it must be dismissed. 
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ORDER 
The complaint is hereby dismissed. 


Bic Rep Tomato PAcKERS v. SCHERER & LUNDY Propuce. PACA 
Docket No. 2-6555. Decided January 11, 1985. 


Oral contract—Reparation awarded. 


Edward M. Silverstein, Presiding Officer. 
Richard V. Noill, Jr. Fort Pierce, Florida, for complainant. 
Martin Levinson, Miami, Florida, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
in the amount of $20,884.20 in connection with one shipment of to- 
matoes, a perishable agricultural commodity, in interstate com- 
merce. 

Both parties were served with a copy of the Department’s report 
of investigation. In addition, respondent was served with a copy of 
the formal complaint, and filed an answer thereto admitting liabil- 
ity to the complainant in the amount of $9,936, but denying any 
further liability to complainant. In view of respondent’s answer, an 
Order Requiring Payment of Undisputed Amount was issued, on 
June 14, 1984, requiring that respondent pay complainant the 
$9,936 which it admitted owing complainant. 

Although the amount claimed as damages exceeded $15,000, the 
parties waived oral hearing and the shortened procedure provided 
in section 47.20 of the Rules of Practice (7 CFR § 47.20), was fol- 
lowed. Under this procedure, the verified pleadings of the parties 
are considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, the parties were given 
the opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Big Red Tomato Packers, is a partnership com- 
posed of Kenneth L. Neill, Mabel Groves, Ltd., Richard V. Neill, 
Mary Sue Neill, and James David Neill, whose mailing address is 
P.O. Box 1646 (3500 Enterprise Road), Fort Pierce, Florida 33454. 
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2. Respondent, Scherer & Lundy Produce, is a partnership com- 
posed of David H. Scherer and Mary L. Scherer, whose address is 
P.O. Box 1995, Bonita Springs, Florida 33923. At all material times, 
respondent was licensed under the Act. 

3. On April 1, 1983, in the course of interstate commerce, by oral 
contract, complainant sold respondent a load of tomatoes consisting 
of 1,838 25 pound cartons for a total agreed f.o.b. contract price of 
$20,884.20. The details as to this load of tomatoes are as follows: 


Price 


Size Identity a 


ton 

6x7 No. 2 $5.00 $1,080.00 
6x7 Big Red 7.50 1,080.00 
6x7 L. Pink 6.00 1,296.00 
6x6 Pink 16.00 5,760.00 
6x7 Pink 6.00 1,296.00 
6x6 No. 2/3 15.00 2,160.00 
5x6 L. Pink 18.00 1,458.00 
6x6 L. Pink 16.00 

6x7 L. Pink 6.00 

6x6 Pink 14.50 

6x6 Ripe 10.00 

Pal- 

__ letizing 


1,838 $20,884.20 


4. On April 1, 1983, the complainant shipped the above-described 
load of tomatoes to the respondent in a truck with Florida license 
tag L68486. Upon arrival at respondent’s location, the tomatoes 
were received and accepted. 

5. The informal complaint was filed on August 30, 1983, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The single issue for resolution of this matter is whether or not 
the respondent agreed to make the purchase as claimed by the 
complainant. In its answer, the respondent denied the complain- 
ant’s allegations in part. With regard to that which was admitted, 
the respondent has already been ordered to pay the complainant 
$9,936. With regard to the tomatoes representing the remaining 
$10,948.20, we are satisfied that the complainant has carried its 
burden of proving by a preponderance of the evidence that it and 
the respondent entered into the transaction as the complainant al- 
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leged in its complaint. Such evidence consists of a verified state- 
ment from the complainant’s general manager in which he attested 
to the manner in which the complainant did business. Its practice 
required that its sales persons complete a sales order after a sale 
has been agreed upon with a buyer. The complainant included with 
its affidavit a copy of two sales orders which cover most of the to- 
matoes in question and indicated that the third sales order had 
been misplaced. In view of the fact that the respondent failed to 
respond to the complainant’s opening statement, although having 
been given full opportunity to do so, we accept the complainant’s 
statement as to the facts involved. 

On the basis of all of the evidence in the record, we conclude 
that the respondent has failed to pay the complainant $10,948.20 
with regard to the subject shipments of tomatoes, and its failure to 
do so is a violation of section 2 of the Act for which reparation plus 
interest should be awarded. 


ORDER 


Within thirty days from the date of this order, complainant shall 
pay respondent $10,948.20, as reparation, with interest thereon at 
the rate of 13% per annum from May 1, 1983 until paid. 


PAT DistrisutinGc Co. or CALIFORNIA, INC. v. STANLEY & JOE 
Russo. PACA Docket No. 2-6571. Decided January 11, 1985. 


Inspection—Account of sales—Reparation awarded. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $10,962 in connection with the sale 
of a partial truckload of strawberries in interstate commerce. 

A copy of the Report of Investigation prepared by the Depart- 
ment was served upon both parties. A copy of the formal complaint 
was served upon respondent which filed an unsworn answer there- 
to denying liability to complainant. Because the amount claimed as 
damages is less than $15,000, the shortened method of procedure 
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provided in section 47.20 of the Rules of Practice (7 CFR § 47.20) is 
applicable. Under this procedure, the verified pleadings of the par- 
ties are part of the evidence in the case, as is the Department’s 
Report of Investigation. Although the parties were given the oppor- 
tunity to file evidence in the form of verified statements, neither 
party did so. Neither did either party file a brief. 


FINDINGS OF FACT 


1. Complainant, PAT Distributing Co. of California, Inc. is a cor- 
poration with an address at P.O. Box 4398, Salinas, California. 

2. Respondent, Stanley & Joe Russo, is a partnership comprised 
of those two individuals with an address at 1169 East 37th Street, 
Brooklyn, New York. At the time of the transaction involved in 
this proceeding respondent was licensed under the Act. 

3. On December 30, 1983, Interfruit, Inc., Los Angeles, California, 
sold to respondent 1,218 flats of strawberries at $9.00 per flat for a 
total contract price of $10,962, f.o.b. Complainant was the broker 
with respect to this transaction, and had agreed with Interfruit, 
Inc., that it would affect collection for the risk and account of In- 
terfruit, Inc. Complainant conveyed to respondent by means of its 
invoice the fact that respondent was to pay it with respect to the 
transaction. 

4. The strawberries were shipped on December 30, 1983, from 
Texas to respondent in New York, where they were received and 
accepted on January 3, 1984. During transit the temperatures 
ranged from 40 to 42°F. inside the truck. 

5. The strawberries were subjected to a federal inspection on Jan- 
uary 3, 1984. It showed in pertinent part that they were “Generally 
ripe and firm, Average 2% ripe and soft berries. 5 to 16% average 
11% damage by bruising scattered throughout cups. None in most 
cups, 8 to 12% in many average 4% Gray Mold Rot in various 
stages. Selected Strawberries 6 to 15% per cup average 10% 
damage by bruising scattered throughout cups. None in most cups 
5 to 12% in many, average 4% Gray Mold Rot in various stages.” 
Respondent did not notify complainant that there had been an in- 
spection until February 14, 1984. 

6. Respondent has not paid complainant any money with respect 
to this transaction. 

7. A formal complaint was filed on March 12, 1984, which was 
within nine months of the time the cause of action herein accrued. 


DISCUSSION 


Because respondent accepted the strawberries it has the burden 
of proof to show that it suffered damages. Growers Produce v. Star 
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Produce, 33 Agric. Dec. 693, 696 (1974). Respondent has failed to do 
so. In the first place, respondent submitted an answer which was 
not properly verified as required by 7 CFR § 47.20(h). Therefore, 
since this was the only document which respondent submitted, in 
effect it submitted no evidence in this proceeding. Secondly, al- 
though the inspection certificate shows that the strawberries did 
not make good delivery, complainant was not notified of its exist- 
ence until five weeks after the inspection occurred. That is simply 
too long a delay for respondent to be allowed to claim it suffered 
damages. In any event, it has long been held that in order to prove 
damages it is necessary for a party to show by credible evidence 
the amount of damage it suffered. Cal-Shred, Inc. v. George DePoole 
Distributing Company, 42 Agric. Dec. ___ (1983); Crane Distribut- 
ing Company v. Anthony Abbate Fruit Distributors, 31 Agric. Dec. 
902 (1972). Respondent failed to submit the usual document, which 
is an account of sales, to reflect the prices fetched for the strawber- 
ries. Therefore, respondent is liable for the entire purchase price of 
the strawberries. Although, at one point it offered a check in the 
amount of $2,923.20 to complainant with respect to the transaction, 
complainant did not accept that check. Therefore, respondent is 
liable for the entire purchase price of the strawberries. 

In view of the above respondent owes complainant $10,962.00 
with respect to the transaction involved in this proceeding. Its fail- 
ure to pay this amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 


ORDER 


Within thirty (80) days from the date of this order respondent 
shall pay to complainant, as reparation, $10,962.00, with the inter- 
est thereon at the rate of 138% per annum from February 1, 1984, 
until paid. 
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J. A. Woop Co.-Vista, INc. v. BILLINGSLEY Farms, Inc. PACA 
Docket No. 2-6405. Decided January 15, 1985. 


Price increase due to changed pick-up date—Dismissal. 


Dennis Becker, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award in the amount of $1,008 in connection with the sale of a 
truckload of lettuce in interstate commerce. 

Copies of the Report of Investigation prepared by the Depart- 
ment were served upon the parties. A copy of the formal complaint 
was served upon respondent which filed an answer thereto, deny- 
ing liability to complainant. Because the amount claimed as dam- 
ages was less than $15,000, the shortened method of procedure pro- 
vided in Section 47.20 of the Rules of Practice (7 CFR 47.20) is ap- 
plicable. Under this procedure, the verified pleadings of the parties 
are part of the evidence in the case, as is the Department’s Report 
of Investigation. In addition, the parties were given the opportunity 
to file evidence in the form of verified statements. Neither party 
did so. Although given the opportunity to file briefs, neither party 
took such action. 


FINDINGS OF FACT 


1. Complainant, J. A. Wood Co.-Vista, Inc., is a corporation with 
an address at P. O. Box 9069, Phoenix, Arizona. 

2. Respondent, Billingsley Farms, Inc., is a corporation with an 
address at 5221 Beachcomber, Oxnard, California. At the time of 
the transaction involved in this proceeding, respondent was li- 
censed under the Act. 

3. On April 4, 1988, complainant sold to respondent 504 cartons 
of lettuce at $6.50 per carton plus 80¢ per carton cooling and $22.50 
for a Ryan Thermometer for a total invoice price of $3,701.70, f.o.b. 
Ken Vilhauer Co., Salinas, California acted as a broker with re- 
spect to the transaction. 

4. On April 5, 1983, the truck driver called complainant from a 
nearby location and was told the lettuce would be available on 
April 6, 1983. The driver returned with his truck on that date, and 
while the lettuce was being loaded, complainant advised Ken Vil- 
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hauer Co. that the price of lettuce had been raised from $6.50 per 
carton to $8.50 per carton. This information was passed on to re- 
spondent at an unknown time. 

5. The goods were shipped from loading point in Arizona to At- 
lanta, Georgia to respondent’s customer. The lettuce was unloaded 
and accepted in Atlanta. Respondent paid complainant $3,701.70 
with respect to the transaction. 

6. A formal complaint was filed in this matter on August 22, 
1983, which is within nine months of the time the cause of action 
herein accrued. 


DISCUSSION 


The facts are not in issue in this case. The only issue is whether 
the complainant had a right as a result of a delay in picking up 
lettuce on the part of respondent to increase the price. Based upon 
our analysis of the facts, we conclude that complainant did not 
have such right, and that respondent must prevail in this proceed- 
ing. 

The original contract called for the sale of 504 cartons of lettuce 
at $6.50 per carton plus 80¢ per carton cooling and $22.50 for a 
Ryan Thermometer for a total contract price of $3,701.70. This con- 
tract was entered on April 4, 1983. Respondent was to provide the 
truck for shipment of the lettuce. The truck driver called complain- 
ant from a nearby location on April 5, 1983, in the early evening. 
Complainant advised the truck driver there was not lettuce avail- 
able for loading at that time, and that he should return the next 
morning. The driver did so. It was at that time that complainant 
said that due to the delay, the price of the lettuce was being raised 
$2.00 per carton. This information was conveyed to Ken Vilhauer 
Co., the broker. It is not known when Ken Vilhauer relayed the in- 
formation to respondent. However, the evidence is uncontroverted 
that both the broker and respondent disputed the increase in price 
at the time that they were advised of it. 

The truck driver loaded his truck and proceeded to destination in 
Atlanta, Georgia, where the lettuce was delivered to respondent’s 
customer. 

Since the terms of the contract were firm, and there is no indica- 
tion that loading the lettuce as of a specific date was a condition of 
the contract, we must conclude that respondent is not liable with 
respect to the increase in price which complainant seeks to enforce. 
Such action on the part of the complainant is unilateral. Respond- 
ent was entitled to rely on the contract price agreed upon on April 
4, 1988, which was $6.50 per carton. Therefore, the complaint must 
be dismissed. 
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ORDER 
The complaint in this proceeding is dismissed. 


Bup Farms, INc. v. MELons, Inc. PACA Docket No. 2-6489. Decided 
January 15, 1985. 


Purchase party in dispute—Reparation awarded. 


Edward M. Silverstein, Presiding Officer. 
Richard A. Wagner, Orlando, Florida, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
from respondent in the amount of $2,860 in connection with two 
transactions, in interstate commerce, involving watermelons, a per- 
ishable agricultural commodity. 

Both parties were served with a copy of the Department’s report 
of investigation. In addition, respondent was served with a copy of 
the formal complaint, and filed an answer thereto denying any li- 
ability to complainant. 

Since the amount claimed as damages did not exeed $15,000, the 
shortened procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR § 47.20) was followed. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evi- 
dence in the case, as is the Department’s report of investigation. In 
addition, the parties were given the opportunity to submit further 
evidence by way of verified statements. Complainant filed a veri- 
fied opening statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bud Farms, Inc., is a corporation whose mailing 
address is 5870 Tomoka Drive, Orlando, Florida 32809. 

2. Respondent, Melons, Inc., is a corporation whose mailing ad- 
dress is P.O. Box 36, Yemassee, South Carolina 29945. At all mate- 
rial times, respondent was licensed under the Act. 

3. On or about November 19, 1982, in the course of interstate 
commerce, complainant, by oral contract, sold to respondent a 
truckload of watermelons consisting of 11,709 pounds of size 4, and 
3,152 pounds of size 5, at agreed f.o.b. prices of $9.00 per hundred- 
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weight for the size 4 watermelons ($1,052.81), and $8.00 per hun- 
dredweight for the size 5 watermelons ($252.16), for a total agreed 
f.o.b. price of $1,305.97. 

4. On or about November 23, 1982, in the course of interstate 
commerce, complainant, by oral contract sold to the respondent, a 
truckload of size 3 and size 4 watermelons consisting of 41,638 
pounds at an agreed f.o.b. price of $10.00 per hundredweight for a 
total f.o.b. price of $4,163.80. 

5. The watermelons described in paragraphs 3 and 4 above were 
shipped either to respondent or to its customers on November 19, 
and November 23, 1982, respectively. Said shipments were to South 
Carolina and/or to Massachusetts. Upon arrival of the watermel- 
ons at their destination, respondent accepted them. 

6. The purchase and sale agreement was entered into between 
the two parties with a Mr. Gus Marinello acting for the complain- 
ant and a Mr. Ben Josselson acting for the respondent. In addition 
to being a principal and agent for the respondent corporation, Mr. 
Josselson is also a principal and agent for another corporation, B & 
B Truck Brokers, Inc., which has as its mailing address the same 
post office box number as the respondent. 

7. Complainant at first billed Melons, Inc., for the two loads of 


watermelons. By letter dated November 30, 1982, however, the re- 
spondent sent the complainant the following letter which was 
signed by Mr. Josselson: 


We are returning the attached invoices covering watermel- 
ons and request that you invoice direct to B & B Truck 
Brokers, Inc. [sic] P.O. Box 36, Yemassee, S.C. 29945. 


Melons, Inc. only purchases watermelons during regular 
season, therefore, when watermelons are handled at any 
other time, we purchase through B & B Truck Brokers, 
Inc. 


Upon receiving that letter, the complainant’s bookkeeper, Ms. 
Cathy Hart, reinvoiced B & B Truck Brokers, Inc., without consult- 
ing with either Mr. Marinello, or with Mr. Mack Fulmer, who is 
president of the complainant corporation. Subsequent thereto, Mr. 
Fulmer informed her that her rebilling B & B Truck Brokers, Inc., 
was an error. Consequently, on January 3, 1983, the following tele- 
gram was sent to respondent by Ms. Hart: 


DEAR SIR CONCERNING YOUR LETTER NOVEMBER 
30 1982 WITH THE INVOICING OF 2 LOADS OF WA- 
TERMELON BUD FARM SALES INC NUMBER 42738 and 
4299 WE ARE NOT ABLE TO COMPLY IN THAT 
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MANNER THE INVOICES WILL HAVE TO BE PAID TO 
BUD FARMS SALES INC BY MELLON [SIC] INC AND 
NOT TO BE PAID TO BUD FARMS INC BY B & B 
TRUCK BROKERS INC BUD FARMS SALES INC AND 
BUD FARMS INC ARE TWO DIFFERENT COMPANIES 
OWNED BY TWO DIFFERENT PARTNERS 


On that same date the following letter was sent to respondent 
signed by a Mr. Benjamin McGee of Bud Farm Sales, Inc., and 
Mack Fulmer, Bud Farms, Inc.: 


Please find enclosed copies of the original invoices sent to 
Melons, Inc. for Bud Farm Sales, Inc., #4274 and #4299.! 
As expressed in our telegram to you on January 3, 1983 we 
expect promt [sic] payment to Bud Farm Sales, Inc. from 
Melon, Inc. And not payment against these invoices to Bud 
Farms, Inc. from B & B Truck Brokers, Inc. Enclosed you 
will find a copy of the letter to B & B Truck Brokers, Inc. 
voiding the invoices sent to them and relieving them of 
payment of the invoices. 


We are not able to accept payment in the fashion of your 
letter due to Bud Farms Sales, Inc. and Bud Farms, Inc. 


being two separate companies held by two different sets of 
partners. 


On that same date, the same two individuals sent the following 
letter to B & B Truck Brokers, Inc.: 


Due to a letter from Melons, Inc. we, Bud Farm Sales, Inc., 
sent to you, B & B Truck Brokers, Inc., two invoices 
(#4299 and #4273) for loads of watermelons. We are not 
able to comply in this manner. Therefore we are releiving 
[sic] your account of the enclosed invoices. You will also 
find enclosed a letter to Melon, Inc. explaining that we 
expect payment from them to Bud Farm Sales, Inc. 


8. On or about January 5, 1983, B & B Truck Brokers, Inc. paid 
complainant $2,609.77 with respect to the two subject loads of wa- 
termelons. It withheld payment of $2,860 due to “CK 168 & ad- 
vances.” 

9. On or about June 9, 1982, the complainant received a check in 
the amount of $2,260 with respect to the subject lots of watermel- 
ons from a Mr. Ralph Ray of Barnwell, South Carolina 29812. This 
represented payment of monies due respondent, which respondent 


1 The invoices were, in fact, sent by Bud Farms, Inc., and not Bud Farm Sales, 
Inc. 
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evidently had requested that Mr. Ray pay to complainant. Howev- 
er, the complainant was unable to negotiate this check as it was 
returned marked “ACCOUNT CLOSED.” 

10. An informal complaint was filed on June 13, 1988, which was 
within nine months of when the causes of action herein accrued. 


CONCLUSIONS 


The sole issue in this case is whether or not the respondent was 
the purchaser of the two loads of watermelons, or whether the pur- 
chaser was B & B Truck Brokers, Inc., which is a separate corpora- 
tion operated and owned by the same principals.? As to this issue, 
the complainant has the burden of proving by a preponderance of 
the evidence that it had entered into a contract for the purchase 
and sale of the watermelons with the respondent. Dichter Bros. & 
Glass, Inc. v. Ravinsky, 29 Agric. Dec. 332 (1970). In this case, the 
complainant has submitted a verified opening statement containing 
evidence from all of its employees who were involved in the trans- 
action. All of these employees support the position taken by the 
complainant in this matter. Although the respondent filed an 
answer denying liability to the complainant and averring that an- 
other corporation, B & B Truck Brokers, Inc., was liable to the 
complainant, it failed to submit any response to the complainant’s 
sworn opening statement. We find, therefore, that the complainant 
has sustained its burden of proving by a preponderance of the evi- 
dence that the named respondent was the party which entered into 
the contract with it. In addition, the complainant has proven that 
the respondent failed to satisfy its obligation to pay complainant 
the full amount due and owing on the two contracts in that it has 
failed to make payment to the complainant in the amount of 
$2,860. Respondent’s failure to pay complainant the $2,860 is a vio- 
lation of Section 2 of the Act for which reparation plus interest 
should be awarded. 


2 The Hart telegram of January 3, 1983, and the McGee/Fulmer letters of the 
same date raise a question as to whether complainant or Bud Farm Sales, Inc., a 
separate entity, was the seller of the two loads of watermelons which are the subject 
of the complaint filed herein. However, in spite of the assertions in those docu- 
ments, we hold that it was complainant which was the seller. Our basis for so ruling 
is found in the allegations contained in the verified complaint, and the fact that the 
complainant, and not Bud Farm Sales, Inc., invoiced respondent. 
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ORDER 


Within thirty days from the date of this Order, respondent shall 
pay complainant $2,860, as reparation, plus interest thereon at the 
rate of 13% per annum from January 1, 1983, until paid. 


E. Veca & Sons, Inc., v. MERCEDES PropucE Company. PACA 
Docket No. 2-6194. Decided January 18, 1985. 


Breach of contract—Reparation awarded. 


G. Whitten, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $33,617.35 in connection with the sale 
by respondent, on complainant’s behalf, of ten truck lots of yellow 
Granex-Grano onions in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. In addition, a copy of the com- 
plaint was served upon respondent which filed an answer thereto 
denying any liability to complainant. 

Since the amount claimed in the formal complaint exceeds 
$15,000, and complainant requested an oral hearing, a hearing was 
held in Mercedes, Texas on July 12, 1983, at which neither party 
was represented by counsel. Neither party filed briefs or claims for 
fees and expenses. 


FINDINGS OF FACT 


1. Complainant, E. Vega & Sons Inc., is a corporation whose ad- 
dress is 909 West Second Street, Mercedes, Texas. 

2. Respondent, Mercedes Produce Company, is a corporation 
whose address is P.O. Box 31, Mercedes, Texas. At the time of the 
transactions involved herein respondent was licensed under the 
Act. 

3. On or about May 20, 1981, complainant and respondent en- 
tered into the following agreement: 
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This agreement entered into this date of May 20, 1981 
A.D. between Mercedes Produce Company, hereinafter 
known as shipper, and E. Vega & Sons, hereinafter known 
as grower. 


INVESTMENT AGREEMENT: 


Shipper: To furnish all facilities for the processing grad- 
ing, drying, bagging and selling of Onions. Shipper shall 
have full control of disposal of product and will, to the best 
of his ability, endeavor to receive maximum returns for 
product. The charge for this service shall be 2.10 Per Bag. 
The shipper agrees to advance all U.S. harvesting cost for 
the account of the grower. 


Net F.O.B.: The shipper shall deduct from gross sale all 
expenses incurred in the delivery of product. This includes, 
in the event that there are, all freight, brokerage, inspec- 
tion at destination, and any other expenses incurred in de- 
livery of Onions. 


Availability of records: The grower shall have full au- 
thority to all records and shall be informed of any transac- 
tion regarding sales, any allowances or adjustments or 
quality problems of Onions at any time. 


E. Vega & Sons 
/S/ J. Rene Vega 


Mercedes Produce Co. 
/S/ Billy Pemelton 


It was further agreed between the parties that respondent would 
perform any mechanical drying of onions that was necessary by 
blowing heated air over the onions prior to shipment. 

4. Between May 25, and June 6, 1981, complainant delivered to 
respondent ten trucklots containing approximately 13,000 field 
bags of Texas yellow Granex-Grano onions to be sold on complain- 
ant’s behalf. The following table gives the date of delivery to re- 
spondent and the amount of pack-out per load: 


Truck- 
Date: lot Pack-Out: 
No.: 


5-25-81 1 465 prepack 
134 lg. med. 

110 jumbo 

10 boilers 
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Truck- 
Date: lot 
No.: 


719 
456 


157 
129 


Sees 


745 


173 
146 


prepack 
lg. med. 
jumbo 


prepack 
lg. med. 
jumbo 


prepack 
lg. med. 
jumbo 


prepack 
lg. med. 
jumbo 


prepack 
lg. med. 
jumbo 


prepack 
lg. med. 
jumbo 


prepack 
lg. med. 
jumbo 


prepack 
lg. med. 


Pack-Out: 
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Truck- 
Date: lot Pack-Out: 
No.: 
432 jumbo 


1,901 


5. During the latter part of the harvest period there were sub- 
stantial rains which caused the onions to be wet and to be in need 
of drying. Respondent did not dry any of the onions. 

6. Respondent rendered the following accounting to complainant 
covering the disposition of 10,892 sacks of the onions. The column 
showing “Ave. Gross Per Sack” was computed by us and added to 
the accounting. 











5/27/81 
5/27/81 
5/28/81 
5/29/81 
5/30/81 
5/30/81 
5/30/81 
5/30/81 
6/1/81 
6/2/81 
6/3/81 
6/3/81 
6/3/81 
6/3/81 
6/4/81 
6/3/81 
6/4/81 
6/5/81 
6/5/81 
6/5/81 
6/6/81 
6/6/81 
6/6/81 
6/8/81 
6/6/81 
6/8/81 
6/8/81 
6/8/81 


Date 


Receiver 


C. H. Robinson 

Cash Sale 

Cash Sale 

Casey Woodwyk 
White & Bush 

C. H. Robinson 
Brodrick Produce Co. 
Various 

Caro Produce Co. 
Various—Palner 
Casey Woodwyk 
Davis Distributing Co. 
Cash Sale 

Red’s Market Inc. 

J & J Produce Co. 


McCartney Produce Co. 


Port City Produce Co. 
Sweeny & Co. 

Casey Woodwyk 
Caruso Ciresi 

Red’s Market Inc. 
Davis Distributing Co. 
Various 

Various 

Gulf Provisions Co. 
Rogers Produce Co. 
Biggers Bros, Jr 
Casey Woodwyk 


Avg. 
Gross 
Per 
Sack 


8.42 
11.50 
8.02 
7.31 
10.11 
6.99 


Gross 
Recd 


5,963.80 
23.00 
2,295.00 
2,792.42 
3,892.50 
6,118.75 
462.50 
2,917.00 
3,055.25 
9,487.50 
6,030.75 
1,612.50 
2,100.00 
678.00 
1,095.00 
2,986.25 
1,325.00 
450.00 
1,280.00 
720.00 
558.50 
348.00 
429.00 
coos 
495.00 
357.50 
(7.59) 
1,280.00 


Freight 


62.50 
332.00 


1,062.50 
1,320.00 


456.25 
125.00 


1,280.00 
144.00 


239.50 


1,280.00 


Bro- 
kerage 


45.00 


7.50 
46.50 
61.50 

127.50 


10.35 
17.25 
45.00 
15.00 

7.50 


12.00 
8.55 


66.60 
23.25 


Net 
Re- 


ceived 


357.50 


aONGOUd SACAOUAW  ‘ONI ‘SNOS ¥% VOUA ‘A 


VdWOO 


T&P 








6/8/81 
6/9/91 
6/9/81 
6/9/81 
6/10/81 
6/15/81 


Date Receiver 


Magic City Produce 
Davis Distributing Co. 


Latin American Produce Co. 


Various 
D Culotta Cash Sale 
Cash Sale 


Less Advances 
Less Shed Charges 10,892 @2.10 


Add your invoice #2744 


100 ctn #2 Cantaloupes @4.50 
Amount due Mercedes Produce Co. 


oo ww ww wo 


Total 
Sacks 


800 
100 
119 


243 


33 


10,982 


Avg. 
Gross 
Per 
Sack 


835 
2.125 
9.19 

ae 
7.96 
6.13 


Gross : Bro- Net 
Recd Freight kerage 4 = oA 
668.00 668.00 
212.50 212.50 

1,094.00 214.20 17.85 861.95 
226.20 47.40 178.80 

1,936.50 1,936.50 
202.50 202.50 


63,085.33 6,515.95 613.50 55,955.88 
33,920.00 
22.873.20 


(837.32) 

706.00 
(131.32) 
(450.00) 


$(581.32) 


| Jequinny pp eumnjo, 
LOV SALLIGOWWOO TVENLINOMDV AIaVHSINad 


o&P 
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7. Federal inspections at destination were made as to only three 
of the shipments made by respondent. The Federal Inspection Cer- 
tificate covering respondent’s File No. 303 reads in relevant part as 
follows: 


MARKET: Hudsonville, Michigan 
DATE: June 8, 1981; HOUR: 2:50 P.M. 


RECEIVER: Casey Woodwyk, Inc.; ADDRESS: Hud- 
sonville, Michigan 


Lot Inspection ... Applicant’s warehouse 
WHERE INSPECTED: 


Products Inspected: Yellow Granex-Grano type ONIONS in 
mesh sacks printed, “Top Notch, 
Texas Onions, Net., Wt., 50 lbs., 
Produce of U.S.A., Mercedes Produce 
Co., Mercedes, Texas.” Applicant 
states 800 sacks “Repak size.” 


Condition of Load: Stacked at above location in tote boxes. 


Temperature of Product: Temperatures range from 68 to 70°F. 


Condition: Mostly firm. Most bulbs dry, many 
damp. Decay ranges from 17 to 27%, 
average 20%, Bacterial Soft Rot in 
various stages mostly advanced, af- 
fecting from 1 to all scales. 


Applicant states lot 469. 


The Federal Inspection Certificate covering respondent’s File No. 
315 reads in relevant part as follows: 


MARKET: Hudsonville, Michigan; 


DATE: June 11, 1981; HOUR: 2:00 P.M. 
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Casey Woodwyk, Inc.; ADDRESS: Hud- 
sonville, Michigan 


Lot Inspection ... Applicant’s warehouse 
WHERE INSPECTED: 


Products Inspected: Yellow GRANEX-Grano Type ONIONS 
in mesh sacks printed, “Top Notch, 
Texas Onions, Mercedes Produce Co., 
Mercedes, Texas, Produce of U.S.A., 
Net Wt. 50 Ibs.” Applicant states 800 
sacks “‘Repak size.” 


Condition of Load: Stacked at above location on pallets. 


Temperature of Product: Temperatures range from 68 to 70°F. 


Condition: Mostly firm and dry, many damp. 
Decay ranges from 20 to 37%, aver- 
age 14%, Bacterial Soft Rot in various 
stages, mostly advanced, affecting 1 to 
all scales. 


Applicant states lot 473. 


The Federal Inspection Certificate covering respondent’s File No. 
316 reads in relevant part as follows: 


MARKET: Birmingham, Alabama 
DATE: June 10, 1981; HOUR: 9:15 A.M. 


APPLICANT: Magic City Produce Company, Inc.; AD- 
DRESS: Birmingham, Alabama 


TRAILER LIC.: T3574; KIND: Mechanical; WHERE IN- 
SPECTED: Applicant’s warehouse 





E. VEGA & SONS, INC. v. MERCEDES PRODUCE COMPANY 
Volume 44 Number 1 


Condition of Equipment: Temperature controls in operation. 


Products Inspected: Yellow Grano-Granex ONIONS in open 
mesh sacks marked: “Top Notch, 
Texas Onions, net wt. 50 lbs., Merced- 
ed Produce Co., Mercedes, Texas.” Ap- 
plicant’s count 800 stacks. 


Condition of Load: Through load, lengthwise-crosswise 7 
rows, 7 layers. 


Temperature of Product: Near rear doors: Top 60°F, Bottom 60°F. 


Condition: Mostly firm and dry. Decay 12 to 34% 
average 23% Bacterial Soft Rot in 
various stages affecting 1 outer scale 
to entire bulb. 


Load mode accessible for inspection for 
applicant. 


8. An informal complaint was filed on July 27, 1981, which was 
within nine months after the causes of action alleged herein ac- 
crued. 


CONCLUSIONS 


Complainant made a number of allegations (for instance the 
charge that respondent was liquidating inventory on a last in, first 
out basis) which we have deemed to be not supported by a prepon- 
derance of the evidence submitted in this proceeding. Consequently 
we see no necessity of discussing these allegations in detail. Howev- 
er, the major allegation made by complainant, namely, that toward 
the latter end of the harvest there were severe rains, and that re- 
spondent, having contracted to dry the onions when necessary, 
failed to dry such onions, is amply supported by the evidence. 

The contract stated in relevant part that respondent was “to fur- 
nish all facilities for the processing, grading, drying, bagging and 
selling of onions.” In addition respondent states in its answer that 
“the contract required respondent to maintain facilities for the 
drying of onions, but did not require that such onions be dried 
unless necessary.” This, of course, amounts to an admission that 
respondent was obligated to dry complainant’s onions when neces- 
sary. 

There was sufficient testimony at the hearing to establish conclu- 
sively that there were rains of a severe nature during the latter 
part of the harvest period. Not only did complainant so testify, but 
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respondent’s Bob Cowgill, sales manager for respondent firm, con- 
firmed this fact. Mr. Cowgill stated in response to questioning by 
Mr. Vega as follows: 


Now, I am going to take—like you said it has been 3 
years ago. If I remember correctly, I think we stopped on— 
we run the last 2400 bags out of that field on a Saturday 
afternoon. I recall the Wednesday before that making the 
remark to you that we had a very, very delicate and sick 
onion. And I said, it looks like they are tremendously 
wet—they have been rained on. 


Later the following dialogue took place between complainant and 
Mr. Cowgill: 


Do you recall telling me that we had problems at the 
latter part, or at the tailend (sic) of the season—or was it 
right in the middle, or was there 2,400 bags left to be 
packed, or was there 4000 or 5000 bags still—yet to be 
packed out? 


A. I don’t recall. I think—I know the last few days we 
had some probles. 


Q. The last 3000 bags? 

A. I don’t know. I don’t recall the exact number. 
Q. Could it have been the last 8000 bags? 

A. It could have been; I don’t know. 


In regard to the factual question of whether the onions were ever 
mechanically dried as called for by the contract, Mr. Cowgill made 
the following admission: 


Q. Okay, sir. Do you recall any one of there (sic) onions 
having been dried mechanically? 


A. No. 
Q. None of them were dried— 
A. Not that I recall. 


Respondent’s Mr. Cowgill attempted to justify the failure to dry 
by maintaining that drying would have done no good: 


Q. Have you ever used your mechanical dryer at the 
shed, sir? 


A. Yes we have used it on occasion. 
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Q. Did you use it this year, sir? 
A. Yes, we used it some. 
Q. Did it prolong the life of the onions, sir? 


A. That is hypothetical; I don’t know. If I dry an onion 
and ship it, I don’t know whether it arrived in the same 
condition if I hadn’t dried it and ship (sic) it. 


Q. So you know whether my onions if they had been 
dried would have arrived at its (sic) destination better off 
than they did—the way you reported them—hypothetically 
speaking? 


A. Rene, when you get excessive moisture—now there 
were several times that you and I talked I would pick up 
an onion and say these are kind of wet. Did you have a 
rain? And you would say, yes we had a little shower. If I 
recall in the early part of your testimony here, you men- 
tioned something about torrential rains up there? 


Q. We did, sir. 


A. When you have a rain and you get a wet onion in the 
field it has a tendency to activate decay. Now when you 
activate decay, these is no dryer in the world that is going 
to rectify that decay—no dryer. 


We conclude that respondent’s failure to mechanically dry the 
wet onions from the latter end of the harvest period was a breach 
of its contract with complainant. 

Agriculture Handbook No. 208, Onion Diseases and Their Control 
(Agricultural Research Service, U.S.D.A. 1961, pp 22-23) states in 
regard to the disease bacterial soft rot as follows: 


Bacterial soft rot usually starts at the neck of the bulb, 
and progresses down one or more scabs. Sometimes bulbs 
in the field are slightly affected before harvest. At first the 
tissue is water-soaked; later it disintegrates into a soft, 
slimy mass. . . . The decay does not spread readily from 
scale to scale. When the rot affects only one or two inner 
scales, as it often does, the only external sign of the dis- 
ease is the lack of firmness of the bulb and often the ap- 
pearance of a watery exudate through the neck when pres- 
sure is applied to the upper part of the surface of the 
bulb. . . . The organism enters only through wounds and 
only in moist environment... . 
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The precautionary measure already recommended re- 
garding harvesting, curing, and storing should be followed 
carefully. 


The following statements from the same handbook, under the 
heading “Curing and Storing” are said to be applicable to onions 
“fijn northern sections’, but only because such are “likely to en- 
counter moist weather during the harvest period.” Although the 
curing described is referred specifically to storage onions, similar 
curing by dry heated air could be expected to have the same effect 
of “permanently check[ing]’ bacterial soft rot: 


In northern sections where the crop is likely to encoun- 
ter moist weather during the harvest period, thorough and 
prompt curing of the bulbs is extremely important. Since 
onions in this area are commonly held in storage for distri- 
bution during the winter months, well insulated storage 
houses are essential. Modern storages are also provided 
with a forced ventilating system wherein air is introduced 
at frequent intervals beneath bins in which bulbs are usu- 
ally stored in bulk. Provision is made whereby air can be 
heated, if necessary. With this system, the bulbs are usual- 
ly put into storage directly from harvest and air circulation 
is begun at once. The circulation is continued for several 
days until the outer scales and the neck tissue are thor- 
oughly dry. If this curing process is carried out promptly 
and thoroughly, incipient infections of neck rot and bacte- 
rial soft rot are permanently checked ... . Id. at 20. (em- 
phasis added) 


Similar information is given in a standard textbook on plant pa- 
thology: 


BACTERIAL SOFT ROT OF VEGETABLES 


* * * * * * * 


Disease cycle Wounds are the most common avenues of 
infection. Harvest bruises, freezing injury, and insect 
wounds are frequent predisposing factors. The organisms 
live over in the soil and in decayed refuse. Abundant mois- 
ture at the surface of the tissue, where wounds are 
present, is essential for invasion. . . . After infection has 
taken place, fairly high relative humidity is essential for 
progress of the disease. When decaying roots or tubers are 
placed in a dry atmosphere, the rotted tissue dehydrates 
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rapidly, and further advances of the disease may be 
checked completely. 


* * * * * * * 


Control Insofar as soft rot of storage vegetables is con- 
cerned, the chief means of control have to do with han- 
dling of the crop at harvest. Bruising of plant parts should 
be avoided. Provision should be made for healing of 
wounds and for drying of surfaces. . . .! 


The extensive instructions regarding drying of onions in the De- 
partment’s Handbook 66, The Commercial Storage of Fruits, Vege- 
tables, and Florist and Nursery Stocks, (Agricultural Research 
Service, 1977) should also be consulted. It is reasonable to conclude 
that the extremely low returns from the later sales of onions, as 
reflected in the average gross per sack in Finding of Fact 6, were 
due to deterioration resulting from the shipment of onions that has 
not been properly dried. Complainant is entitled to damages result- 
ing from respondent’s breach. 

There were ten lots of the onions that sold for gross proceeds per 
sack of $3.00 or less. The lowest gross proceeds for any of the other 
lots of onions were $6.13 per sack, and the average gross proceeds 
for all of the other lots of onions were $8.6577 per sack. Each of the 
ten lots of onions which produced the abnormally low proceeds 
were shipped June 5, 1981, or later; in other words at the latter 
end of the harvest period. In fact, as the table in Finding of Fact 6 
shows, the lots that produced the low proceeds dominate the last 
few days during which shipments were made. 

The measure of damages in this case is the difference between 
the amounts actually realized from the sale of the ten lots of 
onions, and the amounts which would have been realized had the 
onions been delivered in normal condition. As an indication of the 
latter value we will accept the prices for which respondent origi- 
nally sold each of the ten lots of onions where sales, as opposed to 
consignments, were made, and such sales figures are known. 
Where the lots were sold on a consignment or similar basis we will 
use the average of the amounts realized by respondent on those 
lots which sold for gross proceeds above $3.00 per sack. See Trans- 
West Fruit Co., Inc. v. Ameri-Cal Produce, Inc., 42 Agric. Dec. —___ 
(1983). 

For File No. 303, covering 800 sacks of onions, the record does 
not reveal the original sale price if any. At $8.6577 per sack the 


1 John Charles Walker, Plant Pathology, 3rd ed. 1969. 
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gross proceeds which should have been realized from the sale of 
these onions amount to $6,926.16. The gross proceeds actually real- 
ized from the sale of these onions amounted to $1,280.00. The dif- 
ference between these two amounts, or $5,646.16, constitutes com- 
plainant’s damages as to File No. 303. The freight, in the amount 
of $1,280.00 applicable to this load, was previously deducted when 
respondent accounted to complainant. 

For File No. 308, covering 400 sacks of onions, the Department’s 
report of investigation reveals that the original sale price was 
$11.75 per sack. Using this figure, the gross proceeds which should 
have been realized from the sale of these onions amounts to 
$4,700.00. The gross proceeds actually realized from the sale of 
these onions amounted to $348.00. The difference between these 
two amounts, or $4,352.00, constitutes complainant’s damages as to 
File No. 308. There were no freight or brokerage charges relative 
to this load. 

For File No. 309, covering 444 sacks of onions, the record does 
not reveal the original sale price if any. At $8.6577 per sack the 
gross proceeds which should have been realized from the sale of 
these onions amount to $3,844.02. The gross proceeds actually real- 
ized amounted to $429.00. The difference between these two 
amounts, or $3,348.42, constitutes complainant’s damages as to File 
No. 309. The brokerage, in the amount of $66.60, applicable to this 
load, was previously deducted when respondent accounted to com- 
plainant. 

For File No. 311, respondent on its accounting showed the 
number of sacks as 150. However, the Department’s report of inves- 
tigation reveals that the actual number of sacks in this lot was 205. 
The report of investigation also reveals that this lot was consigned. 
At $8.6577 per sack the gross proceeds which should have been re- 
alized from the sale of these onions amount to $1,774.83. No gross 
proceeds were in fact realized from the sale of these onions. The 
freight in the amount $239.50 and the brokerage in the amount of 
$23.25 were both previously deducted when respondent accounted 
to complainant. Complainant’s total damages as to File No. 311, 
therefore, amount to $1,774.83. 

For File No. 312, covering 165 sacks of onions, the Department’s 
report of investigation reveals an original sale price of $13.00. At 
$13.00 per sack the gross proceeds which should have been realized 
from the sale of these onions amount to $2,145.00. The gross pro- 
ceeds actually realized from the sale of these onions amounted to 
$495.00. The difference between these two amounts, or $1,650.00, 
constitutes complainant’s damages as to File No. 312. The broker- 
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age in the amount of $24.75 applicable to this load was previously 
deducted when respondent accounted to complainant. 

For File No. 314, covering 200 sacks of onions, the record does 
not reveal the original sale price if any. At $8.6577 per sack the 
gross proceeds which should have been realized from the sale of 
these onions amount to $1,731.54. No gross proceeds were actually 
realized from the sale of these onions, but instead a deficit of $7.59 
was incurred which was previously deducted when respondent ac- 
counted to complainant. Accordingly this amount should be added 
to complainant’s damages in this case. The brokerage in the 
amount of $30.00 applicable to this load was also previously deduct- 
ed when respondent accounted to complainant. Complainant’s dam- 
ages as to this load, accordingly, amount to $1,739.13. 

For File No. 315, covering 800 sacks of onions, the record does 
not reveal the original sale price if any. At $8.6577 per sack the 
gross proceeds which should have been realized from the sale of 
these onions amounted to $6,926.16. The gross proceeds reported by 
respondent from the sale of these onions amounted to $1,280.00. 
The difference between these two amounts, or $5,646.16, constitutes 
complainant’s damages as to File No. 315. The freight in the 
amount $1,280.00 applicable to this load was previously deducted 
when respondent accounted to complainant. 

For File No. 316, the Department’s report of investigation reveals 
a sale on an “open” basis. At $8.6577 per sack the gross proceeds 
which should have been realized from the sale of these onions 
amounted to $6,926.16. The gross proceeds actually realized from 
the sale of these onions amounted to $668.00. The difference be- 
tween these two amounts, or $6,258.16, constitutes complainant’s 
damages as to File No. 316. No freight or brokerage was incurred 
as to this load. 

For File No. 319, covering 100 sacks of onions, the record does 
not reveal the original sale price if any. At $8.6577 per sack the 
gross proceeds which should have been realized from the sale of 
these onions amount to $865.77. The gross proceeds actually real- 
ized from the sale of these onions amounted to $212.50. The differ- 
ence between these two amounts, or $653.27, constitutes complain- 
ant’s damages as to File No. 319. No freight or brokerage was re- 
ported as to this load. 

For File No. 321, covering 316 sacks of onions, the record does 
not reveal the original sale price if any. At $8.6577 per sack the 
gross proceeds which should have been realized from the sale of 
these onions amount to $2,735.83. The gross proceeds actually real- 
ized from the sale of these onions amounted to $226.20. The differ- 
ence between these two amounts, or $2,509.63, constitutes com- 
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plainant’s damages as to File No. 321. The brokerage in the 
amount of $47.40 applicable to this load was previously deducted 
when respondent accounted to complainant. 

The total damages from all of the ten lots of onions amount to 
$33,577.63. Respondent’s failure to pay complainant such amount is 
a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 

Neither party submitted a claim for fees and expenses, and con- 
sequently no award for such will be made. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay 
to complainant, as reparation, the amount of $33,577.63, with inter- 
est thereon at the rate of 13 percent per annum from July 1, 1981, 
until paid. 


Dynasty Farms Inc., v. M. Levin & Co., Inc. PACA Docket No. 2- 
6426. Decided January 18, 1985. 


Rescission—Sale on consignment—Proceeds of sale—Failure to pay—Damages. 
Where complainant failed to prove that broker materially misrepresented facts con- 
cerning inspection, complainant is bound by his rescission of original contract. In 
sale on consignment by respondent, complainant is entitled only to proceeds of sale 
minus reasonable expenses. However, respondent is not relieved of indebtedness 
when complainant failed to make timely presentation of respondent’s check, result- 
ing in the check being rejected as stale. 


Complainant, pro se. 
William J. Fair, Springfield, Pennsylvania, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $6,300.10 in con- 
nection with a shipment of lettuce in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
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the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements as well as briefs. Respond- 
ent filed an answering statement. Complainant attempted to file a 
statement in reply, but it was not accepted because of its untimely 
submission. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Dynasty Farms Inc., is a corporation whose ad- 
dress is P.O. Box 1276, Salinas, California. 

2. Respondent, M. Levin & Co. Inc., is a corporation whose ad- 
dress is 3301 S. Galloway St., Philadelphia, Pennsylvania. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 

3. On January 8, 1983, complainant sold to respondent a truck- 
load of lettuce consisting of 944 cartons, with an initial price of 
$6.65 per carton plus $22.50 for a Ryan recorder, totalling $6,300.10 
f.o.b. The contract provided that complainant would protect the 
price against market decline through January 11, 1983, with the 
final price to be determined by the f.o.b. market price at which 
most similar lettuce was sold on that date. In the event that there 
was no such price, the final price would be split between the high- 
est and lowest prices in the existing range. The contract did not 
specify any grade for the lettuce, nor did it state that conditions of 
bruising or discoloration following bruising were to be specifically 
excluded from any warranty. The Richard Kaiser Company Inc., 
Salinas, California, acted as the broker and confirmed the contract 
terms by means of a June 10, 1983, confirmation of sale which was 
sent to both parties. 

4. The truckload of lettuce was shipped in interstate commerce to 
respondent, where it arrived on January 12, 1983, and was unload- 
ed and accepted. The Ryan recorder showed that a temperature of 
from approximately 36° to 40°F. was maintained throughout tran- 
sit. On January 12, 1983, after the lettuce arrived and was in the 
process of being unloaded, it was federally inspected with the fol- 
lowing results, in relevant part: 


Temperature of Product: Various locations 38°F to 50°F. 
Size: Fairly uniform. 


Quality: Clean, fairly well trimmed, head leaves 
green color. Average 89% hard or 
firm, 11% fairly firm. No grade de- 
fects. 
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Head or portions of heads not affected 
by condition defects are fresh and 
crisp. 

Wrapper Leaves: Damage by yellow to 
brown discoloration range 3 to 8 
heads per carton, average 19%. Decay 
average 3%. 

Head leaves: Damage by yellow to 
brown discoloration range 4 to 6 
heads in most cartons, many none, 
average 13%. Damage by external 
Tipburn average 2%. Decay average 
2%. 


Meets quality requirements but fails to 
grade U.S. No. 1 only account condi- 
tion. 


Inspection made during process of un- 
loading 10 stacks end of trailer. 


5. Respondent conveyed the inspection results to the broker, 
which contacted complainant. The broker informed complainant 
that there were no transportation problems as indicated by the 
Ryan recorder. The broker did not inform complainant that the 
pulp temperature found by the inspection was from 38° to 50°F. 

6. On either January 12 or January 24, 1983, complainant told 
broker that respondent was authorized to handle the lettuce on 
consignment. 

7. On February 1, 1983, respondent sent complainant a statement 
stating that it had disposed of the lettuce as follows: 230 cartons at 
$5.00 per carton, 712 cartons at $4.00 per carton, 1 carton dumped, 
and 1 carton “Shml Unld. Deducted from Freight” for a total of 
$3,998. From this figure, respondent subtracted $2,822 for freight, 
$42.00 for the inspection, $599.70 for commission and $141.60 for 
handling, a total of $3,605.30, for a net return of $392.70. This was 
paid to complainant by a check dated February 1, 1983, which was 
rejected by the bank as a “stale” check. 

8. Respondent has not paid complainant any part of the $6,300.10 
which complainant claims to be due and owing. 

9. A formal complaint was filed on August 22, 1983, which was 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


Complainant claims that it gave its consent to respondent to 
handle the lettuce on consignment based on a false report it re- 
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ceived from the broker on January 12, 1983. Complainant asserts 
that the broker said that a January 12, 1983, inspection, showing 
bad delivery, had indicated pulp temperatures of 38°F. bottom and 
40°F. top when, in actuality, the inspection showed the pulp tem- 
perature at destination to be, at various locations, 38 to 50°F. Com- 
plainant contends that the consignment should thus be considered 
void and the original contract terms be given effect. 

Respondent contends that it conveyed to the broker the transit 
temperature revealed by the Ryan tape as well as all the informa- 
tion revealed by the January 12, 1983, inspection, and believes that 
the broker accurately reported this information to complainant. In 
a sworn statement, the broker contends that it contacted complain- 
ant’s employee on January 12, 1983, and upon “making him aware 
that there were no in-transit difficulties as indicated by the Ryan 
recorder, [complainant’s] Mr. Russell did not want further details, 
just that Levin Company sell the load and we advise him of the re- 
sults.” According to the broker, it contacted complainant on Janu- 
ary 24, 1983, stated that respondent’s sales were very low, and pro- 
posed that respondent be permitted to handle the lettuce on con- 
signment, to which complainant agreed. 

Respondent states that the broker informed complainant of the 
pulp temperature revealed by the inspection. Complainant claims 
that the broker gave it the wrong pulp temperatures. The broker 
asserts only that it told complainant’s employee that there were no 
in-transit difficulties as indicated by the Ryan recorder, and that 
complainant’s employee did not want any further details. As the 
broker is presumed to be without bias, its version of events is usu- 
ally accorded considerable weight. La Mantia Cullum-Collier & Co., 
Inc. v. Brevard Produce Co., Inc., 40 Agric. Dec. 611 (1981). There- 
fore, we cannot conclude that there was any misrepresentation 
made to complainant of the condition of the lettuce when it arrived 
at respondent’s place of business. Complainant’s decision to author- 
ize consignment handling was based on a true representation of all 
factual matters which complainant desired to know. Therefore, we 
will not consider the consignment herein to be void. 

The results of respondent’s sales are set forth in its February 1, 
1983, statement to complainant, which shows 230 cartons sold at 
$5.00 per carton, 712 cartons at $4.00 per carton, one carton 
dumped, and one carton given the incomprehensible description 
“Shml Unld. Deducted From Freight”, which must thus be consid- 
ered as unaccounted for. These prices are reasonable, considering 
the condition of the lettuce. Therefore, the total proceeds are 
$3,998.00 plus the value of the unaccounted for carton, which the 
January 12, 1983, Market News Service Reports for Philadelphia, 
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Pennsylvania shows to be from $8.00 to $10.00 per carton, of which 
we will use the $8.00 figure. The gross proceeds were thus 
$4,006.00. Respondent claims a net return of $392.70, including sev- 
eral deductions (see Finding of Fact 7), all of which are reasonable 
except for the $42.00 inspection fee, which is not properly deducti- 
ble. Therefore, the net return to complainant should have been 
$434.70. 

Respondent claims to have paid complainant $392.70 by virtue of 
check dated February 1, 1983. This check was returned by the bank 
as a “stale” check, apparently having been presented for payment 
by complainant after the time period stated on the check. However, 
this has no effect on respondent’s indebtedness, as the failure of 
the payee such as complainant to make a timely presentment of a 
check does not served to discharge the drawer, respondent in this 
instance, unless the payor bank becomes insolvent during the 
delay. Uniform Commercial Code, Section 3-502(1)(b); Robinson v. 
Brunson, 383 So. 2d 964 (Fla. 1980); Kaiser v. Northwest Shopping 
Center, Inc., 544 S.W. 2d 785 (Tex.1976). 

Respondent’s failure to pay complainant $434.70 is a violation of 
Section 2 of the Act, for which reparation should be awarded with 
interest. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay 
to complainant, as reparation, $434.70, with interest thereon at the 
rate of 13% per annum from February 1, 1983, until paid. 


BusHMAN’s INC. v. JAMES S. CLEMONS, JR. and JAMEs S. CLEMONS, 
Sr. d/b/a ORLANDO PropuceE Distrisutors. PACA Docket No. 
2-6383. Decided January 4, 1985. 


Consignment sale—No dump certificate—Reparation awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $3,855.00 in con- 
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nection with the consignment of a load of potatoes in interstate 
commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements as well as briefs. Com- 
plainant submitted an opening statement but respondent declined 
to submit any additional evidence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bushman’s, Inc., is a corporation whose address 
is P.O. Box 167, Rosholt, Wisconsin. 

2. Respondent, James S. Clemons, Jr. and James S. Clemons, Sr. 
d/b/a Orlando Produce Distributors, is a partnership whose ad- 
dress is 242 E. Grant, Orlando, Florida. At the time of the transac- 
tion involved herein, respondent was licensed under the Act. 

3. On approximately October 5, 1982, complainant sold and 
shipped in interstate commerce to Morco Foods, Tampa, Florida, a 
load of potatoes consisting of 165 fifty pound cartons of U.S. No. 1, 
80’s at $17 per carton, 435 fifty pound cartons of U.S. No. 1, 70’s at 
$17 per carton, and 100 one hundred pound sacks of utilities at 
$6.05 per sack, for a total of $5,705.00 f.o.b. Freight was prepaid in 
the amount of $600.00. 

4, Upon its arrival at Morco Foods on October 8, 1982, the load of 
potatoes was subjected to a federal inspection and rejected. The in- 
spection found the following condition factors to be present: 


Cartons 70’s: Mostly firm. From 6 to 31%, average 
19% soft rot. 


80’s: Mostly firm. From 8 to 14%, average 
12% soft rot. 


Generally firm. From 4 to 24%, average 
10% soft rot. 


Slimy Soft Rot, generally early, few ad- 
vanced stages. 
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5. After the rejection, complainant consigned the potatoes to re- 
spondent and shipped them to respondent’s place of business. To 
date, respondent has never remitted anything to complainant, nor 
has it provided an account of sales or dump certificates. 

6. A formal complaint was filed on June 22, 1983, which was 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


This case involves a load of potatoes consigned to respondent by 
complainant. Respondent alleges in its unsworn answer that it did 
. not receive the potatoes until October 12, 1982, at which time their 
condition was so poor that it could do nothing with them. Respond- 
ent apparently dumped the potatoes, but has not provided a dump 
certificate. Complainant admits that the potatoes were not in good 
condition, and were rejected by the original receiver, Morco Foods, 
Tampa, Florida, when they arrived on October 8, 1982. However, 
complainant denies that the potatoes were not delivered to re- 
spondent until October 12, 1982. Complainant is willing to give an 
allowance of $5.50 per hundredweight (hereinafter, “cwt.”) for the 
700 cartons and $2 per cwt. for the sacks, for a total of $3,855.00. 

As respondent was authorized to handle the potatoes on consign- 
ment, it had the duty to promptly and properly resell them, render 
an accounting to complainant, and pay over to complainant the net 
proceeds after deducting its necessary expenses incurred in the 
resale. Stoops & Wilson, Inc. v. Wholesale Produce Exchange, 41 
Agric. Dec. 290 (1982). Although respondent apparently contends 
that the potatoes were dumped, it has not provided a dump certifi- 
cate. This is in violation of 7 CFR § 46.23, which states that when 
produce is being handled for the account of another, proof of dump- 
ing more than five percent of the load shall be provided by means 
of a dump certificate. We, therefore, conclude that respondent was 
in breach of its duties as a consignee. 

As damages resulting from its breach, respondent is liable for the 
value of the potatoes at the time of delivery less the expenses of a 
prompt and proper resale. Meyer Tomatoes v. Hardcastle Produce 
Co., Inc., 40 Agric. Dec. 1172 (1981). Respondent claims in its uns- 
worn answer that the time of delivery was October 12, 1982, four 
days after the potatoes arrived at Morco Foods about 100 miles 
from respondent’s place of business. However, respondent has not 
presented any evidence to support this bare assertion. We thus find 
that time of delivery to respondent was approximately the date of 
arrival at Morco Foods, October 8, 1982. It is undisputed that, at 
that time, the potatoes were affected by soft rot and their value 
thus was not that of the prevailing market price for potatoes in 
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good condition. Therefore, we must estimate their value based on 
the difference between the market price, the contract price plus 
freight, and an amount determined by the degree of deterioration 
indicated by the federal inspection taken on October 8, 1982 (Find- 
ing of Fact 4). See C. & G. Onion Company, Inc. v. Bushman’s Inc., 
40 Agric. Dec. 117 (1981). It is our conclusion that a deduction 
which would most accurately reflect the value of the potatoes 
would require doubling the percentage of soft rot found by the in- 
spection, 12% for the 80’s 19% for the 70’s and 10% for the utili- 
ties, due to the effect of such rot on the surrounding potatoes. 
Therefore, from the 165 fifty pound cartons of 80’s at a contract 
price of $17 per cwt., or $1,402.50, we will deduct 24%, leaving 
$1,069.90; from the 435 fifty pound cartons of 70’s at $17 per cwt., 
or $3,697.50, we will deduct 38%, leaving $2,292.45; and from the 
100 one hundred pound sacks of utilities at $6.05 per cwt., or 
$605.00, we will deduct 20%, leaving $484.00. To the total, 
$3,846.35, must be added the amount for freight which bears the 
same percentage to the $600.00 freight expenditure as the $3,846.35 
does to the original f.o.b. contract price of $5,705.00, or $404.52. 
Therefore, the value of the potatoes at the time of delivery was 
$3,846.35 plus $404.52, or $4,250.87. From this, we will deduct 15% 


to which respondent is entitled for commission and handling, or 
$637.63, resulting in $3,613.24, which respondent should have re- 
mitted for the consigned potatoes. Respondent’s failure to do so is a 
violation of Section 2 of the Act for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay 
to complainant, as reparation, $3,613.24 with interest thereon at 
the rate of 13 percent per annum from November 1, 1982, until 
paid. 
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Jos. Cimino Foops, Inc. v. Prime-Pac, Inc. PACA Docket No. 2- 
6548. Decided January 18, 1985. 


Failure to pay—Reparation awarded. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499A et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $6,120.00 in con- 
nection with two transactions, in interstate commerce, involving 
garlic, a perishable agricultural commodity. 

Copies of the Department’s report of investigation was served on 
both parties. In addition, respondent was served with a copy of the 
formal complaint, and filed an answer thereto denying any further 
liability to complainant. 

Since the amount claimed as damages did not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) was followed. Under this procedure, the 
verified pleadings of the parties were considered a part of the evi- 
dence in the case, as was the Department’s report of investigation. 
In addition, the parties were given the opportunity to submit fur- 
ther evidence by way of verified statements, but neither party did 
so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Jos. Cimino Foods, Inc., is a corporation whose 
mailing address is 95 Phelan Ave., Unit #1, San Jose, California 
95112. 

2. Respondent, Prime-Pac, Inc., is a corporation whose mailing 
address is 9 South Water Market, Chicago, Illinois 60608. At all 
material times, respondent was licensed under the Act. 

3. On September 6, 1983, the respondent purchased a partial 
truckload of U.S. No. 1 quality garlic, on a delivered basis, from 
complainant, as follows: 


Quantity Commodity i aed Amount 


75 30# Bulk Garlic $18.00 $1,350.00 
25 30# Bulk Garlic 19.50 487.50 
50 30# Bulk Garlic 21.00 1,050.00 
25 5# Bulk Garlic 3.00 75.00 
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Quantity Commodity Size Amount 


25 5# Bulk Garlic Colossal 100.00 
$3,062.50 


The broker on the transaction was Rising Star Brokerage, Inc., 
63 South Water Market, Chicago, Illinois 60608. On that same date, 
September 6, 1983, Rising Star Brokerage, Inc., issued a Confirma- 
tion of Sale which was sent to both parties. On September 9, 1983, 
complainant shipped the garlic described above to respondent by 
truck. Upon delivery thereof, the respondent received and accepted 
the same. 

4. On October 6, 1983, in the course of interstate commerce, com- 
plainant sold a part truckload of U.S. No. 1 quality garlic to re- 
spondent, on a delivered basis, as follows: 


— Commodity Size Brand a Amount 


40 5# Bulk Colossal “Cimino” $4.25 $170.00 
Garlic 

25 5# Bulk Jumbo “Cimino” 3.50 87.50 
Garlic 

20 30# Bulk Colossal “Cimino” 24.00 480.00 
Garlic 

60 30# Bulk X-Jumbo “Murietta” 22.00 1,320.00 
Garlic 

50 30# Bulk Jumbo “Cimino” 20.00 1,000.00 
Garlic 


$3,057.50 


The broker on the transaction was Rising Star Brokerage, Inc., 63 
South Water Market, Chicago, Illinois 60608. On that same date 
October 6, 1983, Rising Star Brokerage, Inc., issued a Confirmation 
of Sale which was sent to both parties. On October 7, 1983, the 
complainant shipped, by truck, the load of garlic described above to 
the respondent which received and accepted the same. 

5. A formal complaint was filed on March 12, 1984, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Before discussing the merits of this matter, we must note that 
the file in this case contained two separate complaints and two sep- 
arate answers, i.e. each of the transaction described above had sep- 
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arate pleadings relating to it. Our conclusions discussed below 
relate to both transactions inasmuch as the two complaints are 
similar in nature, and the answer as to each complaint amounted 
to merely a general denial of the complainant’s allegations. 

The complainant alleges that the respondent purchased two par- 
tial loads of garlic but has since failed to make full payment. The 
complainant generally denies these allegations. Evidence in the 
record consists of a statement from Rising Star Brokerage, Inc., in- 
dicating that it, in fact, served as the broker with respect to these 
two transactions and otherwise supporting the complainant’s alle- 
gations, the broker’s Confirmations of Sale, the complainant’s in- 
voices sent to the respondent, and the bills of lading concerning the 
two shipments. On the basis of all of the evidence we find that the 
complainant sold the two partial truckloads of garlic to the re- 
spondent, and that respondent received and accepted the same, but 
has failed to make payment with regard to them. Respondent’s fail- 
ure to pay the complainant $6,120.00 for these two partial truck- 
loads of garlic are in violation of Section 2 of the Act for which rep- 
aration, plus interest, should be awarded. 


ORDER 


Within thirty (30) days from the date of this Order, respondent 
shall pay complainant $6,120.00, as reparation, with interest there- 
on at the rate of 13% per annum from November 1, 1983, until 
paid. 

Copies of this Order shall be served upon the parties. 


Mark L. Haness d/b/a C.J.’s BROKERAGE v. Rex E. SPARKS 
Propuce, Inc. PACA Docket No. 2-6594. Decided January 18, 
1985. 


Modification of contract—Merchantability—Reparation awarded. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
T.C. Bowen, Jr., Tazewell, Virginia, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $15,335.00 in connection with the 
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sale of four truckloads of potatoes in interstate commerce. Subse- 
quently, an order for the payment of the undisputed amount of 
$8,197.58 was issued, reducing the amount in controversy to 
$7,137.42. 

A copy of the Report of Investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent which filed an answer thereto denying 
liability to complainant. Because the amount claimed as damages 
was less than $15,000.00, the shortened method of procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR § 47.20) is ap- 
plicable. Under this procedure, the verified pleadings of the parties 
are part of the evidence in the case, as is the Department’s Report 
of Investigation. In addition, the parties were given the opportunity 
to file evidence in the form of verified statements. Complainant 
filed an opening statement, and respondent filed an answering 
statement, to which complainant filed a statement in reply. Both 
parties were given the opportunity to file briefs, and respondent 
did so. 


FINDINGS OF FACT 


1. Complainant, Mark L. Haness is an individual doing business 
as C.J.’s Brokerage, with an address at 22706 Aspen St., Suite 301, 
Lake Forest, California. 

2. Respondent, Rex E. Sparks Produce, Inc., is a corporation with 
an address at Route 1, Box 122A, Cedar Bluff, Virginia. At the time 
of the transactions involved in this proceeding respondent was li- 
censed under the Act. 

3. On October 8, 1983, complainant sold to respondent a truck- 
load of potatoes consisting of 1,000 packages of 5 by 10 pound US. 
No. 1 potatoes at $3.50 per package or $3,500.00, 200 cartons of po- 
tatoes at $9.00 per carton or $1,800.00, and 50 cartons of potatoes at 
$18.00 per carton or $900.00, for a total contract price of $6,200.00, 
f.o.b. The potatoes were shipped in interstate commerce, and were 
received and accepted by respondent on October 12, 1983. As re- 
spondent began to unload the truck it noted that the potatoes were 
not as good as it expected. It immediately called complainant. It 
advised complainant as to the condition it found on the potatoes it 
had seen. Complainant asked respondent to handle the potatoes. 
Respondent did not wish to do so because it did not have room to 
sort the potatoes. Complainant prevailed upon respondent to 
handle them, with respondent promising that it would sort them as 
soon as possible. Respondent unloaded the rest of the potatoes, and 
placed them in its cooler until it was able to do something with 
them. On October 21, 1988, respondent looked at the potatoes 
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again, and determined that they were unmerchantable. It immedi- 
ately got in touch with Luke Tapp, a representative of complain- 
ant, and discussed the matter with him. Mr. Tapp told respondent 
to have the potatoes inspected and dumped. Respondent did so. The 
inspection was held on October 22, 1983, by the Federal Inspection 
Service. It showed in pertinent part that ‘Most potatoes show vari- 
ous stages of Soft Rot mostly Slimy Soft Rot and/or serious damage 
by external discoloration”. The Federal Inspection Service issued a 
Dumping Certificate with respect to the potatoes. Subsequently, re- 
spondent dumped the potatoes. It incurred expenses of $90.00 for 
three trips by truck from its place of business to the dump, $225.00 
for checking the potatoes to ascertain whether they were mer- 
chantable, and $102.00 for the inspection and dump certificate 
which were requested by complainant for a total cost of $417.00. In 
addition, respondent paid freight from shipping point to its place of 
business for the load of potatoes. It computed that cost at $420.42. 

4. On October 24, 1983, complainant sold to respondent 280 car- 
tons of potatoes at $6.00 per carton for a contract price of $1,680.00, 
and 575 five by ten pound bags of U.S. No. 1 potatoes at $2.70 per 
bag for a contract price of $1,552.50, and a total contract price of 
$3,232.50, f.o.b. The potatoes were shipped to respondent in inter- 
state commerce, where they were received and accepted by re- 
spondent. 

5. On November 7, 1983, complainant sold to respondent 250 car- 
tons of potatoes at $8.75 for a contract price of $2,187.50, 45 ten by 
five pound bags of U.S. No. 1 potatoes at $7.00 for a contract price 
of $315.00, and 550 five by ten pound bags of U.S. No. 1 potatoes at 
$6.00 per bag for a contract price of $3,300.00, and a total contract 
price of $5,802.50, delivered. The potatoes were shipped to respond- 
ent in interstate commerce, where they were received and accepted 
by respondent. 

6. On November 10, 1983, complainant sold to respondent 675 
bags of 20 pound U.S. No. 2 potatoes at $1.00 per bag for a contract 
price of $675.00, and 200 five by ten pound bags of U.S. No. 1 pota- 
toes at a price of $4.00 per bag for a contract price of $800.00, and a 
total contract price of $1,475.00, delivered. Complainant paid re- 
spondent $1,375.00 with respect to this transaction, deducting 
$100.00 from the total contract price for checking the potatoes to 
determine whether they made good delivery. It ascertained that 
they did so. 

7. An order was issued on August 10, 1984, in the amount of 
$8,197.50 to cover the undisputed amount with respect to the four 
transactions involved in this proceeding, leaving for resolution the 
question as to whether respondent still owes $7,137.42. The 
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$8,197.58 covers the $5,802.50 due and owing for the transaction set 
forth in Finding of Fact 5, above, and the $3,232.50 due and owing 
for the transaction set forth in in Finding of Fact 4, above, less the 
$837.42 which respondent claims it suffered as damages with re- 
spect to the transactions set forth in Finding of Fact 3, above. 

8. A formal complaint was filed in this proceeding on May 14, 
1984, which was within nine months of the time the causes of 
action herein accrued. 


DISCUSSION 


Although there are four transactions involved in this proceeding, 
in reality there are issues only with respect to the transactions 
which occurred on October 8, 1983, and November 10, 1983. With 
respect to the transactions which occurred on October 24, 1983, and 
November 7, 1983, there is no issue. Indeed, respondent has paid 
complainant what it is due for those two transactions less $837.42 
which it claims were damages it suffered with respect to the trans- 
action which occurred on October 8, 1983. 

With respect to the transaction that occurred on October 8, 1983, 
respondent accepted the potatoes when it partially unloaded the 
truck. C.J. Prettyman, Jr., Inc. v. J.K. Packing Company, 28 Agric. 
Dec. 1476 (1969). However, when it told complainant that the pota- 
toes were in poor condition, complainant agreed to a modification 
of the contract. Respondent contends that complainant offered it 
full protection. Complainant claims that it got in touch with the 
shipper, Mountain View Produce, and conveyed to respondent that 
firm’s request that respondent handle the potatoes to its best abili- 
ty as quickly as possible. It makes no difference which of these ver- 
sions of the discussion is more accurate. In either case complainant 
must prevail. 

As soon as respondent agreed to handle the potatoes it asked 
complainant whether it should have the potatoes inspected. Com- 
plainant said it was not necessary. Therefore, there is no way to 
ascertain the true condition of the potatoes when they were re- 
ceived. Respondent claims that it stored the potatoes at 40°F. for 
the next 10 days, until they were inspected, and found to be unmer- 
chantable. However, it has provided no proof as to the conditions 
under which they were stored. Under these circumstances we are 
unable to say that the potatoes were not merchantable when they 
were received, even though they were in very poor condition when 
they were inspected on October 22, 1983. When respondent agreed 
to handle the potatoes after claiming they were in poor condition it 
had a duty to dispose of them promptly. It was negligent when it 
allowed the 10 days to elapse prior to doing so. Thus, respondent is 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44 Number 1 


liable for the full contract price of the potatoes because it has not 
shown that they were not merchantable when received and accept- 
ed. 

Respondent also deducted $100.00 from the total contract price of 
$1,475.00 for the potatoes which it received as a result of the con- 
tract of November 10, 1983. It deducted this charge because it 
stated that it believed that the potatoes were in bad condition, and 
it cost that sum to ascertain that they were not. Respondent has 
made an improper deduction. It is not entitled to deduct incidental 
costs of this nature for making sure that the product is as warrant- 
ed. Therefore, respondent must pay complainant $100.00 with re- 
spect to this transaction. 

Respondent has not paid complainant $7,137.42 which is due to it 
as a result of the two transactions discussed above. Its failure to 
pay this amount is a violation of Section 2 of the Act for which rep- 
aration should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this Order respondent shall 
pay to complainant, as reparation, $7,137.42 with interest thereon 
at the rate of 18% per annum from December 1, 1983, until paid. 


TOGNAZZINI Suppty, INc. v. Crry WipE Distrisutors, Inc. PACA 
Docket No. 2-6419. Decided January 22, 1985. 


Failure to pay—Jurisdiction—License—Apparent agency—Constructive delivery— 
Reparation awarded. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Leslie S. Hauger, Jr., Tulsa, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $2,485.65 in connection with the sale 
of five partial truckloads of strawberries in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
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was less than $15,000, the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR § 47.20) is applica- 
ble. Under this procedure the verified pleadings of the parties are 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given the opportunity to 
file evidence in the form of verified statements. Complainant filed 
an opening statement. Respondent filed an answering statement, 
and complainant filed a statement in reply. In addition, respondent 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Tognazzini Supply, Inc., is a corporation with an 
address at 1293 W. Stowell Road, Santa Maria, California. 

2. Respondent, City Wide Distributors, Inc., is a corporation with 
an address at 2502 Charles Page Blvd., Tulsa, Oklahoma. At the 
time of the transactions involved in this proceeding respondent was 
subject to license under the Act. 

3. The president of respondent is Kenneth Barnes. He is a share- 
holder in an Arkansas Corporation known as City Wide Distribu- 
tors of Arkansas, Inc., located in Lowell, Arkansas. Mr. Ralph 
Laite, Jr., is also a shareholder in that corporation. At one point 
Mr. Barnes agreed with Mr. Laite that respondent would advance 
money to City Wide Distributors of Arkansas for the purchase of 
produce since the latter corporation lacked operating capital. Re- 
spondent was also involved in transactions in which City Wide Dis- 
tributors of Arkansas invoiced it for produce, and in other transac- 
tions in which it invoiced City Wide Distributors of Arkansas for 
produce. 

4, With respect to each of the transactions involved in this pro- 
ceeding Corry Brokerage of Memphis, Tennessee, acted as the 
broker. Corry Brokerage received the orders for the produce from 
Ralph Laite, Jr., in Lowell, Arkansas. 

5. During the time of the transactions involved in this proceeding 
respondent purchased and sold fresh fruits and vegetables in the 
course of interstate commerce in quantities sufficient to require it 
to obtain a license under the Act. 

6. On April 7, 1983, dealing through Corry Brokerage, complain- 
ant sold and shipped to respondent in interstate commerce 72 trays 
of strawberries at $8.00 per tray plus $.60 per tray for cooling, 
$18.50 for tectrol, and $.20 per tray for brokerage, for a total con- 
tract price of $652.10, f.o.b. Corry Brokerage issued a Broker’s 
Memorandum with respect to this transaction which showed that 
the respondent was the purchaser. Complainant issued an invoice 
which showed that the goods were sold to respondent. A bill of 
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lading was issued by complainant which showed that the goods 
were destined for delivery to respondent in Tulsa, Oklahoma. That 
bill of lading was signed by the truck driver. Respondent did not 
notify complainant until July 7, 1983, that it claimed it was not the 
purchaser. 

7. On April 18, 1988, dealing through Corry Brokerage, complain- 
ant sold to respondent in interstate commerce 72 trays of strawber- 
ries at $6.50 per tray plus $.60 per tray for cooling, $18.50 for tec- 
trol, and $.20 per tray for brokerage, for a total contract price of 
$544.10, f.o.b. Corry Brokerage issued a Broker’s Memorandum 
with respect to this transaction which showed that the respondent 
was the purchaser. Complainant issued an invoice which showed 
that the goods were sold to respondent. Complainant also issued a 
bill of lading which was signed by the truck driver which showed 
that the goods were destined for delivery to respondent in Tulsa, 
Oklahoma. Respondent did not notify complainant until July 7, 
1983, that it claimed it was not the purchaser. 

8. On May 2, 1988, dealing through Corry Brokerage, complain- 
ant sold to respondent in interstate commerce 72 trays of strawber- 
ries at $6.50 per tray, plus $.60 per tray for cooling, $18.50 for tec- 
trol, and $.20 per tray for brokerage, for a total contract price of 
$544.10, f.o.b. Corry Brokerage issued a Broker’s Memorandum 
with respect to this transaction which showed that the respondent 
was the purchaser. Complainant issued an invoice which showed 
that the goods were sold to respondent. Complainant also issued a 
bill of lading which was signed by the truckdriver which showed 
that the goods were desdined for delivery to respondent in Tulsa, 
Oklahoma. Respondent did not notify complainant until July 7, 
1983, that it claimed it was not the purchaser. 

9. On May 6, 1983, complainant sold to Vogel’s, Inc., located in 
Little Rock, Arkansas, in interstate commerce, 192 trays of premi- 
um strawberries, f.o.b. When the goods arrived at destination 42 
trays were unloaded by a subsequent purchaser. These trays were 
used by the buyer for its own purposes. Complainant issued an in- 
voice which showed that respondent was the purchaser of the 42 
trays. 

10. On May 16, 1983, dealing through Corry Brokerage, complain- 
ant sold to respondent in interstate commerce 60 trays of strawber- 
ries at $5.00 per tray, plus $.60 per tray for cooling, $18.50 for tec- 
trol, and $.20 per tray for brokerage, for a total contract price of 
$366.50, f.o.b. Corry Brokerage issued a Broker’s Memorandum 
with respect to this transaction which showed that the respondent 
was the purchaser. Complainant issued an invoice which showed 
that the goods were sold to respondent. Complainant also issued a 
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bill of lading which was signed by the truckdriver which showed 
that the goods were destined for delivery to respondent in Tulsa, 
Oklahoma. Respondent did not notify complainant until July 7, 
1983, that it claimed it was not the purchaser. 

11. A formal complaint was filed in this proceeding on July 25, 
1983, which was within nine months of the time the causes of 
action herein accrued. 


DISCUSSION 


This is one of 18 similar proceedings involving the respondent, 
City Wide Distributors, Inc.1 In this proceeding complainant con- 
tends that dealing through Corry Brokerage it sold to respondent 
in five transactions transpiring between April 7, 1983, and May 16, 
1983, strawberries which were received and accepted by respond- 
ent, but for which respondent has failed to make payment in the 
total amount of $2,485.65. Respondent, on the other hand, has 
raised several defenses. First, it claims that the Department of Ag- 
riculture has no jurisdiction in this proceeding because respondent 
is not subject to license under the Act. Second, it claims that Corry 
Brokerage did not act as an agent for respondent, and, therefore, 
could not bind it. Third, respondent says that there was no contract 


1In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this Tribunal in each Decision 
and Order to the existence of all the other cases. The other 17 cases are: 


J-B Distributing Co. v. City Wide Distributors, Inc., PACA Docket No. 2-6386; 
Yakima Fruit & Cold Storage Co. v. City Wide Distributors, Inc., PACA Docket 
No. 2-6412; Donald F. Nicolaus d/b/a/ D-N Produce v. City Wide Distributors, 
Inc., PACA Docket No. 2-6421; Dennis Produce Sales, Inc. v. City Wide Distribu- 
tors, Inc., PACA Docket No. 2-6422; Apple Sales, Inc. v. City Wide Distributors, 
Inc., PACA Docket No. 2-6423; Jack T. Baillee Co., Inc. v. City Wide Distribu- 
tors, Inc., PACA Docket No. 2-6424; Tanita Farms, Inc. v. City Wide Distribu- 
tors, Inc. PACA Docket No. 2-6440; Bull & Price, Inc. a/t/a Allan Bull Produce 
v. City Wide Distributors, Inc., PACA Docket No. 2-6462; Seaboard Produce Dis- 
tributors, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6471; Gold 
Coast Packing, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6474; 
Teixeira Farms, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6479; 
Joe Phillips, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6485; Bor- 
elli Produce Distributors v. City Wide Distributors, Inc., PACA Docket No. 2- 
6488; King Packing v. City Wide Distributors, Inc., PACA Docket No. 2-6501; 
Don Whitfield d/b/a/ Whitfield Brokerage Company v. City Wide Distributors, 
Inc. and/or City Wide Distributors of Arkansas, Inc., PACA Docket No. 2-6513; 
Corry Brokerage v. City Wide Distributors, Inc., PACA Docket No. 2-6578; and 
Sequoia Enterprises, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6600. 
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between complainant and respondent. Fourth, respondent claims 
that it never received any of the produce which is involved in this 
proceeding. 

We must deal first with the jurisdictional issue before consider- 
ing other issues in this case. Based on all the evidence available in 
this proceeding we find that during the period of the transactions 
respondent was subject to license under the Act. Pursuant to 7 
U.S.C. § 499a(6) a dealer is “any person engaged in the business of 
buying or selling in wholesale or jobbing quantities, as defined by 
the Secretary, any perishable agricultural commodity in interstate 
or foreign commerce. . . .” Pursuant to 7 CFR § 46.2(x) wholesale 
or jobbing quantities are “aggregate quantities of all types of 
produce totaling one tone (2,000 pounds) or more in weight in any 
day shipped, received, or contracted to be shipped or received.”’ The 
quantity of goods purchased in the 18 proceedings mentioned above 
is so substantial as to warrant the conclusion that respondent pur- 
chased produce totaling at least 2,000 pounds during the period 
April through June, 1983. In addition, the quantity of goods pur- 
chased in those 18 proceedings is so substantial as to warrant the 
conclusion that respondent purchased more than $230,000.00 worth 
of produce during 1983.2 Furthermore, the Department of Agricul- 
ture undertook an investigation to determine whether respondent 
was subject to the Act, and concluded, based upon its inspection of 
respondent’s records, that respondent was, during the time of these 
transactions, “conducting a business requiring a license under the 
Perishable Agricultural Commodities Act.’”’ It based its conclusion 
on records in respondent’s files which showed that there were out- 
of-state sellers’ invoices, and that respondent was purchaseing and 
selling fruits and vegetables in interstate commerce. Obviously, 
based on the findings of the investigation by the Department, re- 
spondent was involved in the purchase and sale of fruits and vege- 
tables during the applicable period. We find based upon this evi- 
dence that respondent was operating subject to the Act, irrespec- 
tive of whether it was acting as a retailer or wholesaler. 

This proceeding involves an initial determination as to whether 
complainant actually did deal with respondent, and in the second 
instance whether respondent acted in a manner which subjected it 
to liability to complainant regardless of who ultimately received 
the strawberries. Respondent has suggested that the strawberries 
were bought by City Wide Distributors of Arkansas. However, it ac- 
knowledged in its brief that at least for a short period of time it 


2 Thus, if respondent is a retailer, the requirements of 7 U.S.C. § 499a(b) that it 
purchase at least $230,000.00 worth of produce in a year have been met. 
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had agreed to pay invoices on behalf of the Arkansas Corporation. 
This acknowledgment in its brief is inconsistent with respondent’s 
claim in paragraph 6 of its Answering Statement that “At no time 
did I, personally or as an officer of the Respondent Corporation, 
guarantee the payment of invoices for produce ordered by the Ar- 
kansas Corporation.” Corry Brokerage, of course, with respect to 
four of the five transactions involved herein, issued broker’s memo- 
randa which show that respondent was the purchaser. The above 
facts do not prove that respondent actually purchased and received 
the strawberries involved in this proceeding. However, they do 
show that there was a course of conduct on the part of the respond- 
ent on which both the broker and complainant relied, under which 
respondent undertook to make payment on behalf of City Wide Dis- 
tributors of Arkansas even if it did not purchase and receive the 
goods itself. As an ostensibly neutral third party in this proceeding, 
the word of the broker, as manifested by its memoranda, is entitled 
to great weight. See Homestead Tomato Packing Co. v. Mims 
Produce, Inc., 43 Agric. Dec. ___ (1984); Kern Ridge Growers v. 
T.J. Power & Co., 40 Agric. Dec. 425 (1981). Corry Brokerage, by is- 
suing broker’s memoranda which show respondent as the purchas- 
er, clearly manifested its understanding that respondent was the 
purchaser and receiver of the produce. We find nothing in this 
record which might give credibility to respondent’s claim that 
Corry Brokerage and Mr. Laite were in collusion with each other 
to mislead sellers of produce. Therefore, based on the facts dis- 
cussed above, we have no alternative other than to find the re- 
spondent was involved with respect to four of the five transactions 
involved in this proceeding.® 

Having found that respondent was involved in four of the trans- 
actions we must determine whether it is liable. When a party sub- 
ject to license under the Act, or alternatively which is licensed 
under the Act, holds itself out as a party willing to make payment 
for goods, whatever its reason, it is liable to make payment for 
such goods. Therefore, the defense raised by respondent that Corry 
Brokerage was not its agent when the transactions herein occurred 
must fail because by its course of conduct respondent at one point 
utilized Corry Brokerage as its agent, and at the very least did not 
repudiate that relationship until almost two months after the last 
transaction occurred. Furthermore, respondent held itself out as 
the buyer to complainant, and did not repudiate that understand- 
ing until July 7, 1983. Therefore, whether there was a contract be- 
tween complainant and respondent is immaterial. Respondent, by 


3 The reasons one of the transactions is excluded is discussed below. 
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its action, created at least an apparent agency in Corry Brokerage, 
and acted as if it were the principal. Therefore, complainant was 
entitled to look to it for reimbursement. The G. Fava Co. v. Park 
Hill Produce Company and/or Frank Fernandez, 19 Agric. Dec. 928 
(1960). It is well settled that a principal is bound by the acts of an 
agent which acts within the scope of its authority. Robert Johnson 
v. Carl Fritchey and Lou Loden, 16 Agric. Dec. 1082 (1957). Further- 
more, respondent is estopped to deny such agency because it know- 
ingly permitted Corry Brokerage to appear as its agent, complain- 
ant relied on such representation in good faith, and was injured as 
a result. A. Levy & J. Zentner Company v. American National 
Growers Corp., 19 Agric. Dec. 1022 (1960); Tri-State Sales Agency v. 
Palmetto Fruit & Produce Co., 14 Agric. Dec. 1140 (1955). 

With respect to respondent’s claim that none of the produce was 
ever delivered to it, we find based upon a preponderance of the evi- 
dence that in four of the five transactions respondent either actual- 
ly received the goods or received constructive delivery of them. 
With respect to the four transactions in which Corry Brokerage 
issued a broker’s memorandum of sale showing that respondent 
was the purchaser, complainant also issued an invoice showing 
that respondent was the purchaser, and complainant provided bills 
of lading signed by the truck drivers which showed that respondent 
was the purchaser. It is our conclusion that the evidence is suffi- 
cient to show that respondent did purchase the goods in those four 
transactions. With respect to the transaction which occurred on 
May 6, 1983, with shipment to Vogel’s, Inc., in Little Rock, Arkan- 
sas, and an offloading of 42 trays of strawberries for a receiver 
known as City Wide, as manifested by the broker’s memorandum 
issued by Corry Brokerage, we find that the evidence is not suffi- 
cient for us to conclude that respondent received the strawberries. 
Because the goods went to Arkansas rather than Oklahoma in the 
first instance, and the broker’s memo showed Vogel’s was the pur- 
chaser, it is likely that they were received by City Wide Distribu- 
tors of Arkansas rather than respondent. Neither is it clear that 
Vogel’s was not responsible for payment for those strawberries. 
Therefore, it is our conclusion that complainant has failed to sus- 
tain its burden of proof that respondent purchased and received 
those strawberries. 

We are particularly impressed in the four transactions in which 
we have found that respondent was the purchaser with the fact 
that invoices and broker’s memoranda were sent to respondent ap- 
proximately at the time the transactions occurred. Presumably, re- 
spondent received copies of the invoices and the broker’s memoran- 
da of sale. At least it never denied that it did. If respondent were 
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truly not involved in these transactions, it should have notified 
both those parties immediately upon receipt of the documents that 
it did not receive or accept the produce. Otherwise, its failure to do 
so was misleading to both. Rather than do this, respondent did not 
take any action to deny the existence of these contracts until July 
7, 1988, when its attorney, Mr. Leslie S. Hauger, Jr., sent a general 
notice to creditors that it would not be liable for obligations which 
it stated were those of City Wide Distributors of Arkansas. This 
was three months after the firt transaction occurred, and almost 
two months after the last transaction occurred. This is simply too 
late for respondent to deny its involvement with respect to the sev- 
eral transactions. Immediate action would have permitted com- 
plainant and Corry Brokerage to avoid further sales, and secondly, 
to try to trace the goods so as to ascertain what actually did 
happen. The conduct of respondent shows rather clearly that it did 
purchase and receive the goods. 

Respondent has not paid complainant $2,106.80 with respect to 
four of the five transactions discussed above. Based upon our dis- 
cussion, above, we find the respondent owes complainant that sum. 
Its failure to pay this amount is a violation of Section 2 of the Act 
for which reparation should be awarded to complainant with inter- 
est. 


ORDER 


Within thirty days from the date of this Order respondent shall 
pay to complainant, as reparation, $1,196.20 with interest thereon 
at the rate of 13% per annum from May 1, 1983, until paid. Fur- 
thermore, within 30 days from the date of this Order respondent 
shall pay to complainant, as reparation, $910.60, with interest 
thereon at the rate of 138% per annum from June 1, 1983, until 
paid. 
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Henry T. JAcoss v. Koster ENTERPRISES PRODUCE PACKING DivI- 
SION, INC. and/or CALIFORNIA MARKETING OF BAKERSFIELD, INC. 
PACA Docket No. 2-6531. Decided January 22, 1985. 


Brokerage fee—Agent—Dismissed. 


Andrew Y. Stanton, Presiding Officer. 

Complainant, pro se. 

Thomas R. Oliveri, Newport, California, for respondent. California Marketing of Ba- 
kersfield, Inc. 

Jay L. Michaelson, Santa Barbara, California, for respondent. Koster Enterprises 
Produce Packing Division, Inc. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $705.00, in connec- 
tion with three shipments of carrots in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon each respondent. Respondent California 
Marketing of Bakersfield, Inc. filed an answer thereto, denying li- 
ability. Respondent Koster Enterprises Produce Packing Division, 
Inc. submitted evidence that it had filed a voluntary petition in 
bankruptcy. Therefore, an order was issued on May 9, 1984, staying 
the proceeding against respondent Koster Enterprises Produce 
Packing Division, Inc. 

Since the amount claimed as damages does not exceed $15,000.00 
the shortened procedure provided in Section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and the answer of California Market- 
ing of Bakersfield, Inc. The parties were given an opportunity to 
submit additional evidence in the form of verified statements and 
to file briefs. Complainant submitted an opening statement and 
California Marketing of Bakersfield, Inc. submitted an answering 
statement. California Marketing of Bakersfield, Inc. also filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Henry T. Jacobs, is an individual whose address 
is 2575 Palisade Avenue, Bronx, New York. 
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2. Respondent, Koster Enterprises Produce Packing Division, Inc. 
(hereinafter, ‘““Koster”), is a corporation whose address is Box 32, 
Cuyama, California. At the time of the transactions involved 
herein, Koster was licensed under the Act. 

3. Respondent, California Marketing of Bakersfield, Inc. (herein- 
after, “California Marketing”), is a corporation whose address is 
Box 9831, Bakersfield, California. At the time of the transactions 
involved herein, California Marketing was licensed under the Act. 

4. On approximately November 15, December 1, and December 
14, 1982, complainant, acting as a broker, arranged for the sale 
from Koster to various buyers of certain quantities of produce, in 
interstate commerce. Complainant was to receive brokerage total- 
ing $705.00. During the course of these transactions, complainant 
never communicated with Koster directly, but dealt with California 
Marketing, Koster’s representative. 

5. No problems were reported to complainant regarding these 
three transactions. Koster invoiced the buyers and the buyers re- 
mitted the full invoice prices to Koster. 

6. Subsequent to the occurrence of the three transactions, com- 
plainant prepared confirmations of sale showing that California 
Marketing was the seller of the produce involved. However, com- 
plainant did not send the confirmations to California Marketing. 

7. At various times subsequent to the occurrence of these three 
transactions, complainant spoke with California Marketing about 
his claim for $705.00 in brokerage fees. California Marketing never 
acknowledged liability for such fees. 

8. In a June 7, 1983, letter to Koster, complainant demanded pay- 
ment for brokerage of $705.00. The letter referred to a previous in- 
voice sent to Koster. No reference was made in the letter to Cali- 
fornia Marketing. 

9. An informal complaint was filed on June 30, 1983, which was 
within nine months from when the alleged cause of action herein 
accrued. A formal complaint was filed on December 5, 1983. 

10. On May 9, 1984, an Order was issued by the Department stay- 
ing this reparation proceeding against Koster because of its filing 
of a voluntary petition in bankruptcy in the United States Bank- 
ruptcy Court, Central District of California, cases LA-84-00019 and 
00020. 


CONCLUSIONS 


Before discussing the merits of the case, it must first be stated 
that the liability of Koster will not be discussed herein, as all repa- 
ration proceedings against it under the Act have been stayed be- 
cause of its filing of a petition in bankruptcy. An Order was issued 
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by the Department on May 9, 1984, reflecting this (Finding of Fact 
10). Therefore, Koster’s liability will be determined at a later date, 
when the stay is lifted. California Marketing is not affected by this 
stay, and its liability to complainant will, therefore, be determined 
herein. 

Complainant alleges that respondents, in the alternative, are 
liable for brokerage fees totaling $705.00 in connection with three 
transactions involving sales of produce from respondents to certain 
buyers, with respect to which complainant acted as the broker. 
California Marketing denies liability, contending that it was 
merely the selling agent for Koster and incurred no obligation to 
pay brokerage. 

Complainant, as the moving party herein, has the burden of 
proving the contract terms, the breach thereof by California Mar- 
keting, and the resulting damages, by a preponderance of the evi- 
dence. New York Produce Trade Association, Inc. v. Sidney Sandler, 
32 Agric. Dec. 702 (1973). 

Complainant has submitted sworn statements asserting that 
when the transactions occurred, California Marketing represented 
itself as the sole seller. Complainant states that it prepared confir- 
mations of sale on November 15, December 1, and December 14, 
1982, which show this. However, this is refuted by California Mar- 
keting, as its president has also submitted a sworn statement in 
which he claims that in his dealings with complainant, he always 
made clear that his firm was acting as a representative of Koster, 
and not as the seller. Further, he denies ever receiving any of com- 
plainant’s confirmations of sale until after the institutions of this 
reparation proceeding. Complainant also asserts that during Janu- 
ary, February, March, and April 1983, he spoke to California Mar- 
keting about his brokerage claim, and that California Marketing 
said that it had not yet been paid its selling fee by Koster, in which 
complainant’s brokerage payment was included. Complainant 
claims that California Marketing suggested that complainant con- 
tact Koster for payment of his brokerage, which complainant did 
through his letters of May 15 and June 7, 1983. Although the al- 
leged May 15, 1983, letter is not part of the record, the June 7, 
1983, letter is in evidence, and consists of a demand by complain- 
ant to Koster for the payment of brokerage. This seems inconsist- 
ent with complainant’s assertion that California Marketing was the 
seller. Further, the letter makes no reference to California Market- 
ing’s alleged suggestion that complainant request brokerage from 
Koster directly. Complainant’s current position also appears to be 
inconsistent with the contention in his informal complaint that 
Koster invoiced the buyers for the transactions at issue, and that 
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the buyers made full remittance to Koster. We believe the prepon- 
derance of the evidence indicates that California Marketing’s role 
was merely that of a seller’s agent, with no liability for the pay- 
ment of brokerage. The complaint against California Marketing 
must, therefore, be dismissed. 


ORDER 


The complaint against California Marketing of Bakersfield, Inc. 
is hereby dismissed. 

The complaint against Koster Enterprises Produce Packing Divi- 
sion, Inc. is unaffected by this Decision. 


Bup ANTLE, INc. v. EMERSON H. ELuiotr d/b/a EMERSON ELLIOTT 
Propuce. PACA Docket No. 2-6699. Decided January 22, 1985. 


Admission of indebtedness—Reparation awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $49,167.05 in con- 
nection with a shipment of produce in interstate commerce. A copy 
of the formal complaint was served upon respondent, which filed 
an answer thereto, admitting the material allegations of the com- 
plaint, including the indebtedness claimed by complainant. Accord- 
ingly, the issuance of an order without further procedure is appro- 
priate, pursuant to Section 47.8(d) of the Rules of Practice (7 CFR 
47.8(d)). 

Complainant, Bud Antle, Inc., is a corporation whose address is 
P.O. Box 1759, Salinas, California 93902. Respondent, Emerson H. 
Elliott d/b/a Emerson Elliott Produce, is a individual whose ad- 
dress is P.O. Box 745, Casselberry, Florida 32707. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of Section 2 of 
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the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $49,167.05. Accordingly, within 30 days from the date of this 
Order, respondent shall pay to complainant, as_ reparation, 
$49,167.05, with interest thereon at the rate of 13 percent per 
annum from October 1, 1984, until paid. 


Joe Puiuurps, Inc. v. Crry Wipe Distrisutors, Inc. PACA Docket 
No. 2-6485. Decided January 23, 1985. 


Apparent agency—Constructive deliver, inaction on part of respondent— 
Damages—Broker’s statements. 
Where respondent allowed seller of produce to believe that broker was respondent’s 
agent, respondent was bound by the actions of the broker. Further, the fact that 
respondent failed to notify the complainant that the fact that respondent failed to 
notify the complainant that it did not receive or accept the goods, but waited at 
least two months, estopped him from claiming that it never received the goods. 


Dennis Becker, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Leslie S. Hauger, Jr., Tulsa, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $11,874.75 in connection with the sale 
of seven truckloads of potatoes in interstate commerce. 

A copy of the Report of Investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent which filed an answer thereto denying 
liability to complainant. Because the amount claimed as damages 
was less than $15,000.00 the shortened method of procedure provid- 
ed in section 47.20 of the Rules of Practice (7 CFR § 47.20) is appli- 
cable. Under this procedure, the verified pleadings of the parties 
are part of the evidence in the case, as is the Department’s Report 
of Investigation. In addition, the parties were given the opportunity 
to file evidence in the form of verified statements. Complainant 
filed an opening statement, and respondent filed an answering 
statement. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant Joe Phillips, Inc., is a corporation with an ad- 
dress at 1617 West Shaw, Suite A, Fresno, California. 
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2. Respondent, City Wide Distributors, Inc., is a corporation with 
an address at 2502 Charles Page Boulevard, Tulsa, Oklahoma. At 
the time of the transactions involved in this proceeding respondent 
was subject to license under the Act. 

3. The president of respondent is Kenneth Barnes. He is a share- 
holder in an Arkansas Corporation known as City Wide Distribu- 
tors of Arkansas, Inc., located in Lowell, Arkansas. Mr. Ralph 
Laite, Jr., is also a shareholder in that corporation. At least imme- 
diately prior to the time of the transactions involved in this pro- 
ceeding, and possibly when they occurred, respondent admitted 
that “upon receipt of invoices for produce allegedly purchased by 
the Arkansas Corporation, the undersigned requested the Respond- 
ent Corporation to pay such invoices, and to then invoice the Ar- 
kansas Corporation for the sums advanced. . . . However, when 
the Arkansas Corporation failed to reimburse the Respondent Cor- 
poration, this practice was terminated.” (Paragraph 7 of Answering 
Statement). However, respondent did not make any statement in 
the record as to when or how the practice of making such pay- 
ments was terminated. 

4, With respect to each of the transactions involved in this pro- 
ceeding Corry Brokerage of Memphis, Tennessee, acted as the 
broker. Corry Brokerage received the orders for the produce from 
Ralph Laite, Jr. in Lowell, Arkansas. It did so on the authority of 
Kenneth Barnes, who told Corry Brokerage that he “would handle 
the financial end and direct sales from the Tulsa location.” (Report 
of Investigation). 

5. Prior to the transactions involved in this proceeding complain- 
ant dealt with respondent through Corry Brokerage in a transac- 
tion which occurred on March 22, 1983, and involved the sale of po- 
tatoes. Corry Brokerage issued a broker’s memorandum of sale 
which showed that respondent was to receive the goods. On April 
15, 1983, respondent isued a check to complainant in the sum of 
$1,317.50, the exact amount which was involved in that transac- 
tion. 

6. During February, March, April, May, and June 1983, respond- 
ent purchased and sold fresh fruits and vegetables in the course of 
interstate commerce in quantities sufficient to require it to obtain 
a license under the Act. It discontinued its activities of dealing in 
fresh fruits and vegetables during the month of August 1983. 
(Report of Investigation). 

7. On April 13, 1983, dealing through Corry Brokerage, complain- 
ant sold to respondent 100 100 pound sacks of US No. 2 Baker pota- 
toes at $4.50 per sack for a contract price of $450.00 and 50 cartons 
of 60 count Russet potatoes at $21.50 per carton for a contract price 
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of $537.50, and a total contract price of $987.50, f.o.b. Corry Broker- 
age issued a broker’s memorandum with respect to this transaction 
which showed that the respondent was the purchaser. However, 
the broker’s memorandum reflected only the 100 sacks of No. 2 
Russet potatoes, and showed a price of $5.00 per sack. Complainant 
issued an invoice on April 14, 1988, which showed that the goods 
were sold to respondent. Respondent did not complain until after 
the reparation complaint was filed that it was not the purchaser. 

8. On April 19, 1983, complainant sold to respondent potatoes of 
various sizes and quantities, at various prices, for a total contract 
price of $3,768.75, f.o.b. Corry Brokerage issued a broker’s memo- 
randum of sale which reflected that the goods were ordered by re- 
spondent. On April 20, 1983, complainant issued an invoice which 
showed that respondent was the purchaser of the potatoes. Re- 
spondent did not complain until after the reparation complaint was 
filed that it was not the purchaser. 

9. On May 5, 1983, complainant sold various quantities and types 
of potatoes at various prices to respondent, for a total contract 
price of $2,607.50, f.o.b. Corry Brokerage issued a broker’s memo- 
randum of sale which showed that respondent was the purchaser. 
On May 6, 1983, complainant issued an invoice which showed that 
respondent was the purchaser. Respondent did not complain until 
after the reparation complaint was filed that it was not the pur- 
chaser. 

10. On May 11, 1988, complainant sold to respondent various 
quantities and types of potatoes at different prices, for a total con- 
tract price of $1,872.50, f.o.b. Corry Brokerage issued a broker’s 
memorandum of sale which showed that City Wide Distributors lo- 
cated in Tupelo, Mississippi, was the purchaser. On May 12, 1983, 
complainant issued its invoice which showed that respondent, locat- 
ed in Tulsa, Oklahoma was the purchaser. Respondent did not com- 
plain until after the reparation complaint was filed that it was not 
the purchaser. 

11. On May 18, 1983, complainant sold to respondent various 
quantities of various sizes of potatoes at different prices, for a total 
contract price of $1,862.50, f.o.b. Corry Brokerage issued a broker’s 
memorandum of sale which showed that respondent was the pur- 
chaser. On May 31, 1983, complainant issued an invoice which 
showed that respondent was the purchaser. Respondent did not 
complain until after the reparation complaint was filed that it was 
not the purchaser. 

12. On May 26, 1983, complainant sold to respondent various 
quantities of various types of potatoes at different prices for a total 
contract price of $350.00, f.o.b. Corry Brokerage issued a broker’s 
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memorandum of sale which showed that respondent was the pur- 
chaser. On May 31, 1983, complainant issued an invoice which 
showed that respondent was the purchaser. Respondent did not 
complain that it was not the purchaser until after the reparation 
complaint was filed. There was also issued with respect to this 
transaction by complainant a bill of lading which showed that the 
potatoes were destined for respondent. 

13. On June 2, 1983, complainant sold 60 cartons of potatoes of 
various types to respondent at $7.10 per carton for a total contract 
price of $426 f.o.b. On June 2, 1983, complainant issued its invoice 
which showed that the potatoes were sold to respondent. Respond- 
ent did not complain that it was not the purchaser until after the 
reparation complaint was filed. There was also issued by complain- 
ant a bill of lading which showed that the goods were destined for 
respondent in Tulsa, Oklahoma. 

14. A formal complaint was filed in this proceeding on December 
28, 1983, which was within nine months of the time the causes of 
action herein accrued. 


DISCUSSION 


This is one of eighteen similar proceedings involving the respond- 
ent City Wide Distributors, Inc.! In this proceeding complainant 


1In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this Tribunal in each Decision 
and Order to the existence of all the other cases. The other 17 cases are: 


J-B Distributing Co. v. City Wide Distributors, Inc., PACA Docket No. 2-6386; 
Yakima Fruit & Cold Storage Co. v. City Wide Distributors, Inc., PACA Docket 
No. 2-6412; Tognazzini Supply, Inc. v. City Wide Distributors, Inc., PACA 
Docket No. 2-6419; Donald F. Nicolaus d/b/a/ D-N Produce v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6421; Dennis Produce Sales, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6422; Apple Sales, Inc. v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6423; Jack T. Baillee Co., Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6424; Tanita Farms, Inc. v. City Wide 
Distributors, Inc. PACA Docket No. 2-6440; Bull & Price, Inc. a/t/a Allan Bull 
Produce v. City Wide Distributors, Inc., PACA Docket No. 2-6462; Seaboard 
Produce Distributors, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6471; Gold Coast Packing, Inc. v. City Wide Distributors, Inc., PACA Docket No. 
2-6474; Teixeira Farms, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6479; Borelli Produce Distributors v. City Wide Distributors, Inc., PACA Docket 
No. 2-6488; King Packing v. City Wide Distributors, Inc., PACA Docket No. 2- 
6501; Don Whitfield d/b/a/ Whitfield Brokerage Company v. City Wide Distribu- 
tors, Inc. and/or City Wide Distributors of Arkansas, Inc., PACA Docket No. 2- 
6513; Corry Brokerage v. City Wide Distributors, Inc., PACA Docket No. 2-6578; 
and Sequoia Enterprises, Inc. v. City Wide Distributors, Inc., PACA Docket No. 
2-6600. 
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contends that dealing through Corry Brokerage it sold to respond- 
ent in seven transactions transpiring between April 13, 1983 and 
June 1, 1983 potatoes which were received and accepted by re- 
spondent, but for which respondent has failed to make payment in 
the total amount of $11,874.75. Respondent, on the other hand, has 
raised several defenses. First, it claims that the Department of Ag- 
riculture has no jurisdiction in this proceeding because respondent 
is not subject to license under the Act. Second, it claims that Corry 
Brokerage did not act as an agent for respondent, and, therefore, 
could not bind it. Third, respondent says that there was no contract 
between complainant and respondent. Fourth, respondent claims 
that it never received any of the produce which is involved in this 
proceeding. 

We must deal first with the jurisdictional issue before consider- 
ing the other issues in this case. Based on all the evidence avail- 
able in this proceeding we find that during the period April 
through June 1983 respondent was subject the license under the 
Act. Pursuant to 7 U.S.C. 499a(6) a dealer is “any person engaged 
in the business of buying or selling in wholesale or jobbing quanti- 
ties, as defined by the Secretary any perishable agricultural com- 
modity in interstate or foreign commerce. . . .” Pursuant to 7 CFR 
§ 46.2(x) wholesale or jobbing quantities are “aggregate quantities 
of all types of produce totaling 1 ton (2,000 pounds) or more in 
weight in any day shipped, received, or contracted to be shipped or 
received.” The quantity of potatoes involved in the transaction 
which occurred on April 11, 19838, ie. 100 100 pound sacks of USS. 
No. 2 Baker Russet Potatoes, and 50 cartons of 60 count russet po- 
tatoes, in and of itself equals more than one ton, thereby meeting 
the requirement of the regulations. In addition, the quantity of 
goods purchased in the eighteen proceedings mentioned above is so 
substantial as to warrant the conclusion that respondent purchased 
more than $230,000.00 worth of produce during 1983.2 Further- 
more, the Department of Agriculture undertook an investigation to 
determine whether respondent was subject to the Act, and conclud- 
ed, based upon its inspection of respondent’s records, that for the 
period February through June 1983 respondent “purchased and 
sold fresh fruits and vegetables in the course of interstate com- 
merce in quantities requiring a license under the Act during Feb- 
ruary, March, April, May and June 1983.” That investigative 
report further showed that “respondent discontinued all activity in 
fresh fruits and vegetables during August 1983.” Obviously, based 


2 Thus, if respondent is a retailer, the requirements of 7 U.S.C. 499a(b) that it 
purchase at least $230,000 worth of produce have been met. 
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upon the findings of the investigation by the Department, respond- 
ent was involved in two different types of business activity involv- 
ing fruits and vegetables during the period February through June 
of 1983, and thereafter. We find based upon this evidence that re- 
spondent was operating subject to the Act, irrespective of wheth- 
er it was acting as a retailer or a wholesaler. 

This proceeding involves an initial determination as to whether 
complainant actually did deal with respondent, and in the second 
instance whether respondent acted in a manner which subjected it 
to liability to complainant regardless of who ultimately received 
the potatoes. It is uncontroverted that on March 22, 1983, respond- 
ent was involved in a transaction, with Corry Brokerage acting as 
the broker, in which complainant sold potatoes either to it or to a 
business known as City Wide of Arkansas. There can be no ques- 
tion in this regard because on April 15, 1983, respondent issued its 
check in the amount of $1,317.50 to complainant with respect to 
this earlier related transaction. In a letter to the Department of 
Agriculture with respect to this and other related proceedings 
Corry Brokerage stated that while it “received the order from 
Ralph Laite, Jr. in their Lowell Arkansas branch”, such action was 
“done on the express authority of Ken Barnes in Tulsa who said 
that he himself knew nothing of fresh produce so is partner in 
Lowell would handle all of the ordering while Mr. Barnes would 
handle the financial end and direct sales from the Tulsa location.” 
Although in its answer respondent denied that it had any involve- 
ment with respect to the transactions in issue in this proceeding, in 
its Answering Statement respondent acknowledged that at least for 
a short period of time it had agreed to pay invoices on behalf of 
City Wide Distributors of Arkansas. It stated that apparently com- 
plainant was one of the suppliers of commodities that received such 
a payment. The above facts do not prove that respondent actually 
purchased and received the potatoes involved in this proceeding. 
However, they do show that there was a course of conduct on the 
part of respondent on which both the broker and complainant 
relied in which respondent undertook to make payment on behalf 
of City Wide Distributors of Arkansas even if it did not purchase 
and receive the goods itself. Respondent never denied that it did 
this. Neither did respondent show that it ever repudiated this al- 
leged agreement, and conveyed such repudiation to Corry Broker- 
age. Furthermore, as an ostensible neutral third party in this pro- 
ceeding, the word of the broker is entitled to great weight. See 
Homestead Tomato Packing Co. v. Mims Produce, Inc., 48 Agric. 
Dec. (1984); Kern Ridge Growers v. T.J. Power & Co., 40 Agric. Dec. 
425 (1981). Corry Brokerage, by issuing broker’s memoranda which 
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showed respondent as the purchaser, clearly manifested its under- 
stand that respondent was the purchaser and receiver of the 
produce. We, find nothing in this record which might give credibil- 
ity to respondent’s claim that Corry Brokerage and Mr. Laite were 
in collusion with each other to mislead sellers of produce. There- 
fore, we have no alternative other than to find that respondent as- 
sumed liability for payment with respect to the seven transactions 
involved in this proceeding, and that both Corry Brokerage and 
complainant had a right to rely on those representations. 

Having found that respondent made representations on which 
both Corry Brokerage and the complainant were entitled to rely as 
regards payment for the produce that was shipped, we must deter- 
mine whether respondent is liable. When a party subject to license 
under the Act, or alternatively which is licensed under the Act, 
holds itself out as a party willing to make payment for goods, what- 
ever its reason, it is liable to make payment for such goods. There- 
fore, the defense raised by respondent that Corry Brokerage was 
not its agent when the transactions herein occurred must fail be- 
cause by its course of conduct respondent at one point utilized 
Corry Brokerage as its agent, and at the very least, never repudiat- 
ed that relationship. Furthermore, respondent held itself out as the 
buyer to complainant, and never repudiated that understanding. 
Therefore, whether there was a contract between complainant and 
respondent is immaterial. Respondent, by its actions, created at 
least an apparent agency in Corry Brokerage, and acted as if it 
were the principal. Therefore, complainant was entitled to look to 
it for reimbursement. The G. Fava Co. v. Parkhill Produce Compa- 
ny and for Frank Fernandez, 19 Agric. Dec. 928 (1960). It is well 
settled that a principal is bound by the acts of an agent which acts 
within the scope of its authority. Robert Johnson v. Carl Fritchey 
and Lou Loden, 16 Agric. Dec. 1082 (1957). Furthermore, respond- 
ent is estopped to deny such agency because it knowingly permitted 
Corry Brokerage to appear as its agent, complainant relied on such 
representation in good faith, and was injured as a result. A. Levy & 
J. Zentner Company v. American National Growers Corp. 19 Agric. 
Dec. 1022 (1960); Tri-State Sales Agency v. Palmetto Fruit & 
Produce Co. 14 Agric. Dec. 1140 (1955). 

With respect to respondent’s claim that none of the produce was 
ever delivered to it, we find based upon a preponderance of the evi- 
dence that complainant sold the goods to respondent, and that re- 
spondent either actually received the goods or received constructive 
delivery of the goods. We are particularly impressed by the fact all 
the pertinent documents in this proceeding, i.e. complainant’s in- 
voices, Corry Brokerage’s memoranda of sale, and the two bills of 
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lading issued by complainant, reflect that delivery was to be to re- 
spondent in Tulsa, Oklahoma.* Presumably respondent received 
copies of both the invoices and the broker’s memoranda of sale. At 
least it never denied that it did. If respondent truly were not in- 
volved in these transactions, having previously induced Corry Bro- 
kerage and complainant to believe that it was the receiver of goods 
in a related transaction, and having paid for those goods, respond- 
ent necessarily had to notify both those parties immediately upon 
receipt of the document that it did not receive or accept the 
produce. Otherwise, its action was misleading to both. Rather than 
do this, respondent did not take any action to deny the existence of 
these contracts until the Department of Agriculture undertook an 
investigation with respect to these matters. On July 20, 1983, Mr. 
Leslie S. Hauger, Jr., the attorney for respondent wrote Mr. Joseph 
E. Ward, the Director of the Southwestern Region of the Regula- 
tory Branch of the Fruit and Vegetable Division, United States De- 
partment of Agriculture in Fort Worth, Texas, and told him that 
respondent had not purchased or received the goods. This was 
three months after the first transaction occurred, and almost two 
months after the last transaction occurred. This is simply too late 
for respondent to deny its involvement with respect to the several 
transactions. Immediate action would have permitted complainant 
and Corry Brokerage to avoid further sales, and secondly to try to 
trace the goods so as to ascertain what actually did happen. The 
conduct of respondent shows rather clearly that it did purchase 
and receive the goods. 

Respondent has not paid complainant $11,874.75 which complain- 
ant claims is due as a result of the seven transactions discussed 
above. Based upon our discussion, above, we find that respondent 
owes complainant that sum. Its failure to pay this amount is a vio- 
lation of Section 2 of the Act for which reparation should be award- 
ed to complainant with interest. 


ORDER 


Within 30 days from the date of this Order respondent shall pay 
to complainant, as reparation, $11,874.75, with interest thereon at 
the rate of 13 percent per annum from July 1, 1983, until paid. 


3 We note that one of the broker’s memoranda of sale said that the delivery was 
to be made to City Wide in Mississippi. We believe this is probably an error on the 
part of the broker, and that it really meant to say that they were to be delivered to 
Tulsa, Oklahoma. This is particularly so since no party controverted that particular 
document. 
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Copies of this order shall be served upon the parties. 


YAKIMA Fruit & StoraGe Co. v. City Wipe Distrisutors, INc. 
PACA Docket No. 2-6412. Decided January 31, 1985. 


Failure to pay—Jurisdiction—License—Apparent agency—Constructive delivery— 
Reparation awarded. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Leslie S. Hauger, Jr., Tulsa, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $1,150.00 in connection with the sale 
of a truckload of apples in interstate commerce. 

A copy of the report of investigation prepared by the Department 


was served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
was less than $15,000.00, the shortened method of procedure pro- 
vided in Section 47.20 of the Rules of Practice (7 CFR § 47.20) is ap- 
plicable. Under this procedure the verified pleadings of the parties 
are part of the evidence in the case, as is the Department’s report 
of investigation. In addition, the parties were given the opportunity 
to file evidence in the form of verified statements. Respondent filed 
an answering statement. In addition respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Yakima Fruit & Cold Storage is a corporation 
with an address at P.O. Box 91, Yakima, Washington. 

2. Respondent, City Wide Distributors, Inc., is a corporation with 
an address at 2502 Charles Page Boulevard, Tulsa, Oklahoma. At 
the time of the transactions involved in this proceeding respondent 
was subject to license under the Act. 

3. The president of respondent is Kenneth Barnes. He is a share- 
holder in an Arkansas corporation known as City Wide Distribu- 
tors of Arkansas, Inc., located in Lowell, Arkansas. Mr. Ralph 
Laite, Jr., is also a shareholder in that corporation. At some time 
prior to or during the time of the transaction involved in this pro- 
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ceeding, respondent admitted that “Upon receipt of invoices for 
produce allegedly purchased by the Arkansas corporation, the un- 
dersigned instructed the Respondent Corporation to pay such in- 
voices, and to then invoice the Arkansas Corporation for the sums 
advanced, and for awhile this was done. When the Arkansas corpo- 
ration failed to reimburse the Respondent Corporation, this prac- 
tice was eliminated.” However, respondent did not make any state- 
ment in the record as to when or how the practice of making such 
payments was terminated. 

4, During the period in which the transaction involved in this 
proceeding occurred respondent purchased and sold fresh fruits 
and vegetables in the course of interstate commerce in quantities 
sufficient to require it to obtain a license under the Act. 

5. On May 9, 1988, complainant sold to respondent 100 size 100 
tray cartons of fancy red delicious apples at $7.50 per carton, and 
50 cartons of size 100 tray cartons of golden delicious apples at 
$8.00 per carton, for a total contract price of $1,150.00, f.o.b. Corry 
Brokerage of Memphis, Tennessee, acted as the broker. It issued a 
broker’s memorandum with respect to this transaction which 
showed that the respondent was the purchaser. Complainant issued 
an invoice on May 11, 1983, which showed that the goods were sold 
to respondent. Respondent did not complain until after the repara- 
tion complaint was filed that it was not the purchaser. 

6. A formal complaint was filed in this proceeding on August 4, 
1983, which was within nine months of the time the cause of action 
herein accrued. 


DISCUSSION 


This is one of 18 similar proceedings involving the respondent, 
City Wide Distributors, Inc.! In this proceeding complainant con- 


1In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this Tribunal in each Decision 
and Order to the existence of all the other cases. The other 17 cases are: 


J-B Distributing Co. v. City Wide Distributors, Inc., PACA Docket No. 2-6386; 
Tognazzini Supply, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6419; Donald F. Nicolaus d/b/a/ D-N Produce v. City Wide Distributors, Inc., 
PACA Docket No. 2-6421; Dennis Produce Sales, Inc. v. City Wide Distributors, 
Inc., PACA Docket No. 2-6422; Apple Sales, Inc. v. City Wide Distributors, Inc., 
PACA Docket No. 2-6423; Jack T. Baillee Co., Inc. v. City Wide Distributors, 
Inc., PACA Docket No. 2-6424; Tanita Farms, Inc. v. City Wide Distributors, Inc. 
PACA Docket No. 2-6440; Bull & Price, Inc. a/t/a Allan Bull Produce v. City 
Wide Distributors, Inc., PACA Docket No. 2-6462; Seaboard Produce Distribu- 

Continued 
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tends that dealing through Corry Brokerage it sold to respondent 
on May 9, 1983, apples which were received and accepted by re- 
spondent, but for which respondent has failed to make payment in 
the total amount of $1,150.00. Respondent, on the other hand, has 
raised several defenses. First, it claims that the Department of Ag- 
riculture has no jurisdiction over this proceeding because respond- 
ent is not subject to license under the Act. Second, it claims that 
Corry Brokerage dit not act as agent for respondent, and therefore 
could not bind it. Third, respondent says that there was no contract 
between complainant and respondent. Fourth, respondent claims 
that it never received any of the produce which is involved in this 
proceeding. 

We must deal first with the jurisdictional issue before consider- 
ing the other issues in this case. Based on all the evidence avail- 
able in this proceeding we find that in May 1983, respondent was 
subject to license under the Act. Pursuant to 7 U.S.C. § 499a(6) a 
dealer is “any person engaged in the business of buying or selling 
in wholesale or jobbing quantities, as defined by the Secretary any 
perishable agricultural commodity in interstate or foreign com- 
merce... .” Pursuant to 7 CFR §46.2(x) wholesale or jobbing 
quantities are “aggregate quantities of all types of produce totaling 
one ton (2,000 pounds) or more in weight in any day shipped, re- 
ceived, or contracted to be shipped or received.” The quantity of 
apples involved in this transaction, in and of itself equals more 
than one ton, thereby meeting the requirements of the regulations. 
Indeed, there are in the record weight certificates which show that 
the two types of apples totalled 6,900 lbs. In addition, the quanti- 
ties of goods purchased in the eighteen proceedings mentioned 
above is so substantial as to warrant the conclusion that respond- 
ent purchased more than $230,000.00 worth of produce during 
1983.2 Furthermore the Department of Agriculture undertook an 


tors, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6471; Gold Coast 
Packing, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6474; Teixeira 
Farms, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6479; Joe Phil- 
lips, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6485; Borelli 
Produce Distributors vy. City Wide Distributors, Inc., PACA Docket No. 2-6488; 
King Packing v. City Wide Distributors, Inc., PACA Docket No. 2-6501; Don 
Whitfield d/b/a/ Whitfield Brokerage Company v. City Wide Distributors, Inc. 
and/or City Wide Distributors of Arkansas, Inc.., PACA Docket No. 2-6513; 
Corry Brokerage v. City Wide Distributors, Inc., PACA Docket No. 2-6578; and 
Sequoia Enterprises, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6600. 

2 Thus, if respondent is a retailer, the requirements of 7 U.S.C. 499a(b) that it 

purchase at least $230,000.00 worth of produce in any year have been met. 
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investigation to determine whether respondent was subject to the 
Act, and concluded based upon its inspection of respondent’s 
records, that when this transaction occurred, respondent was in- 
volved in the purchase and sale of vegetables in interstate com- 
merce. We find based upon this evidence that respondent was oper- 
ating subject to the Act, irrespective of whether it was acting as a 
retailer or a wholesaler. 

This proceeding involves an initial determination as to whether 
complainant actually did deal with respondent, and in the second 
instance whether respondent acted in a manner which subjected it 
to liability to complainant regardless to who ultimately received 
the apples. It is uncontroverted that on May 9, 1983, respondent 
was involved in a transaction, with Corry Brokerage acting as the 
broker, in which complainant sold apples either to it or to a busi- 
ness known as City Wide of Arkansas. Although in its answer re- 
spondent denied that it had any involvement with respect to the 
transaction involved in this proceeding, in its Answering Statement 
respondent acknowledged that at least for some period of time it 
had agreed to pay invoices on behalf of City Wide Distributors of 
Arkansas. In addition, Corry Brokerage wrote a letter to the De- 
partment of Agriculture on August 2, 1983, which shows that the 
apples were delivered to respondent. It stated in that letter that 
“there was a minor decay problem reported on arrival, but long 
after ’a reasonable time’ elapsed without settlement, the receiver 
was notified that full payment would be expected.” In the context 
of this proceeding such statement by Corry Brokerage shows that 
the respondent was the receiver because Corry Brokerage knew the 
investigation was of respondent’s activities. The above facts also 
show a course of conduct on the part of respondent on which the 
broker and the complainant relied, in which respondent undertook 
to make payment on behalf of City Wide Distributors of Arkansas 
even if it did not purchase and receive the goods itself. Respondent 
never denied that it did this. Neither did respondent show that it 
ever repudiated this agreement, and conveyed such repudiation to 
Corry Brokerage. Furthermore, as an impartial third party in this 
proceeding the word of the broker is entitled to great weight. See- 
Homestead Packing Co. v. Mims Produce, Inc., 43 Agric. Dec. (1984); 
Kern Ridge Growers v. T. J. Power & Co., 40 Agric. Dec. 425 (1981). 
Corry Brokerage, by issuing a broker’s memorandum which showed 
respondent as the purchaser, clearly manifested its understanding 
that respondent was the purchaser and receiver of the produce. 
There is no evidence in the record which might give credibility to 
respondent’s claim that Corry Brokerage and Mr. Laite were in col- 
lusion with each other to mislead sellers of produce. Therefore, we 
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have no alternative other than to find at the very least that re- 
spondent assumed liability for payment with respect to the transac- 
tion involved in this proceeding, and that both Corry Brokerage 
and complainant had a right to rely on those representations. 

Having found that respondent made representations on which 
both Corry Brokerage and the complainant were entitled to rely as 
regards payment for the produce that was shipped, we must deter- 
mine whether respondent is liable. When a party subject to license 
under the Act, or alternatively which is licensed under the Act, 
holds itself out as a party willing to make payment for goods, what- 
ever its reason, it is liable to make payment for such goods. There- 
fore, the defense raised by respondent that Corry Brokerage was 
not its agent when the transactions herein occurred must fail be- 
cause by its course of conduct respondent at one point utilized 
Corry Brokerage as its agent, and at the very least did not timely 
repudiate that relationship. Therefore, whether there was a con- 
tract between complainant and respondent is immaterial. Respond- 
ent, by its actions created at least an apparent agency in Corry 
Brokerage, and acted as if it were the principal. Therefore, com- 
plainant was entitled to look to it for reimbursement. The G. Fava 
Co. v. Parkhill Produce Company and/or Frank Fernandez, 19 
Agric. Dec. 928, (1960). It is well settled that a principal is bound by 
the acts of an agent which acts within the scope of its authority. 
Robert Johnson v. Carl Fritchey and Lou Loden, 16 Agric. Dec. 
1082 (1957). Furthermore, respondent is estopped to deny such 
agency because it knowingly permitted Corry Brokerage to appear 
as its agent, complainant relied on such representation in good 
faith, and was injured as a result. A. Levy & J. Zentner Co. v. 
American National Growers Corp., 19 Agric. Dec. 1022 (1960); Tri- 
State Sales Agency v. Palmetto Fruit & Produce Co., 14 Agric. Dec. 
1140 (1955). 

With respect to respondent’s claim that the produce was not de- 
livered to it, we find based upon a preponderance of the evidence 
that complainant sold the goods to respondent, and that respondent 
either actually received the goods or received constructive delivery 
of them. We are particularly impressed by the fact that all the per- 
tinent documents in this proceeding, i.e., complainant’s invoice and 
Corry Brokerage’s memorandum of sale, reflect that the delivery 
was to be to respondent in Tulsa, Oklahoma. Presumably respond- 
ent received copies of both the invoice and the broker’s memoran- 
dum of sale. At least it never denied that it did. If respondent truly 
were not involved in this transaction, having previously induced 
Corry Brokerage to believe that it was the receiver of goods in re- 
lated transactions, and having promised to pay, and apparently 
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having paid for those goods, respondent necessarily had to notify 
both parties immediately upon receiving the document that it did 
not receive or accept the produce. Otherwise its action was mislead- 
ing to both. Rather than do this respondent did not take any action 
to deny the existence of this contract until the Department of Agri- 
culture undertook an investigation with respect to these matters. It 
was not until September 8, 1983, that respondent denied in its 
answer that it was involved in the transaction. This was four 
months after the transaction occurred. This is simply too late for 
respondent to deny its involvement with respect to the transaction. 
Immediate action would have permitted complainant and Corry 
Brokerage to try to trace the goods so as to ascertain what actually 
did happen. The conduct of respondent shows rather clearly that it 
did purchase and receive the goods. 

Respondent has not paid complainant $1,150.00 which complain- 
ant claims is due as a result of the transaction discussed above. 
Based upon our discussion above we find that respondent owes 
complainant that sum. Its failure to pay this amount is a violation 
of Section 2 of the Act for which reparation should be awarded 
complainant with interest. 


ORDER 


Within 30 days from the date of this Order respondent shall pay 
to complainant as reparation $1,150.00, with interest thereon at the 
rate of 13 percent per annum from June 1, 1983, until paid. 


DonaLp F. Nicotaus d/b/a D-N Propuce v. Ciry WipE DistrRiBu- 
tors, Inc.PACA Docket No. 2-6421. Decided January 31, 1985. 


Failure to pay—Jurisdiction—License—Apparent agency—Constructive delivery— 
Reparation awarded. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Leslie S. Hauger, Jr., Tulsa, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award in 
the amount of $1,675 in connection with the sale of two partial 
truckloads of lettuce in interstate commerce. 
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A copy of the Report of Investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent which filed an answer thereto denying 
liability to complainant. Because the amount claimed as damages 
was less than $15,000 the shortened method of procedure provided 
in Section 47.20 of the Rules of Practice (7 CFR § 47.20) is applica- 
ble. Under this procedure the verified pleadings of the parties are 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given the opportunity to 
file evidence in the form of verified statements. Respondent filed 
an answering statement. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Donald F. Nicolaus, is an individual doing busi- 
ness as D-N Produce, with an address at 229 West Winged Food 
Road, Phoenix, Arizona. 

2. Respondent, City Wide Distributors, Inc., is a corporation with 
an address at 2502 Charles Page Boulevard, Tulsa, Oklahoma. At 
the time of the transactions involved in this proceeding respondent 
was subject to license under the Act. 

3. The president of respondent is Kenneth Barnes. He is a share- 
holder in an Arkansas corporation known as City Wide Distribu- 
tors of Arkansas, Inc., located in Lowell, Arkansas. Mr. Ralph 
Laite, Jr., is also a shareholder in that corporation. During the 
time of the transactions involved in this proceeding respondent was 
involved in an agreement between itself and City Wide Distributors 
of Arkansas in which respondent assumed financial responsibility 
for any produce shipments involving the Arkansas corporation. Re- 
spondent also dealt with City Wide Distributors of Arkansas. Ship- 
ments were made between the two companies from time to time. 

4. With respect to each of the transactions involved in this pro- 
ceeding Corry Brokerage of Memphis, Tennessee, acted as the 
broker. 

5. During the time of the transactions involved in this proceeding 
respondent purchased and sold fruits and vegetables in the course 
of interstate commerce in quantities sufficient to require it to 
obtain a license under the Act. 

6. On April 18, 1983, complainant sold to respondent in interstate 
commerce 150 cartons of 24 size lettuce at $7.00 a carton plus 
$105.00 for cooling and $30.00 for brokerage, for a total contract 
price of $1,185, f.o.b. The lettuce was shipped on April 20, 1983. 
Complainant issued an invoice which showed that the goods were 
sold to respondent. Corry Brokerage issued a broker’s memoran- 
dum with respect to this transaction which showed that the re- 
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spondent was the purchaser. Complainant issued a bill of lading 
signed by the trucker which showed that respondent was the re- 
ceiver of the goods. Respondent did not complain until July 20, 
1983, that it was not the purchaser. 

7. On April 25, 1983, complainant sold to respondent in interstate 
commerce 100 cartons of size 24 lettuce at $4.00 a carton plus 
$70.00 for cooling and $20.00 for brokerage, for a total price of $490, 
f.o.b. Complainant issued an invoice which showed that the goods 
were sold to respondent. Corry Brokerage issued a broker’s memo- 
randum which showed that the respondent was the purchaser. 
Complainant issued a bill of lading which was signed by the truck- 
er which showed that the goods were to be delivered to respondent. 
Respondent did not complain until July 20, 1983, that it was not 
the purchaser. 

8. A formal complaint was filed in this proceeding on August 8, 
1983, which was within nine months of the time of the cause of 
action herein accrued. 


DISCUSSION 


This is one of eighteen similar proceedings involving the respond- 
ent, City Wide Distributors, Inc.! In this proceeding complainant 


1 In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this Tribunal in each Decision 
and Order to the existence of all the other cases. The other 17 cases are: 


J-B Distributing Co. v. City Wide Distributors, Inc., PACA Docket No. 2-6386; 
Yakima Fruit & Cold Storage Co. v. City Wide Distributors, Inc., PACA Docket 
No. 2-6412; Tognazzini Supply, Inc. v. City Wide Distributors, Inc., PACA 
Docket No. 2-6419; Dennis Produce Sales, Inc. v. City Wide Distributors, Inc., 
PACA Docket No. 2-6422; Apple Sales, Inc. v. City Wide Distributors, Inc., 
PACA Docket No. 2-6423; Jack T. Baillee Co., Inc. v. City Wide Distributors, 
Inc., PACA Docket No. 2-6424; Tanita Farms, Inc. v. City Wide Distributors, Inc. 
PACA Docket No. 2-6440; Bull & Price, Inc. a/t/a Allan Bull Produce v. City 
Wide Distributors, Inc., PACA Docket No. 2-6462; Seaboard Produce Distribu- 
tors, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6471; Gold Coast 
Packing, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6474; Teixeira 
Farms, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6479; Joe Phil- 
lips, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6485; Borelli 
Produce Distributors v. City Wide Distributors, Inc., PACA Docket No. 2-6488; 
King Packing v. City Wide Distributors, Inc., PACA Docket No. 2-6501; Don 
Whitfield d/b/a/ Whitfield Brokerage Company v. City Wide Distributors, Inc. 
and/or City Wide Distributors of Arkansas, Inc., PACA Docket No. 2-6513; 
Corry Brokerage v. City Wide Distributors, Inc., PACA Docket No. 2-6578; and 
Sequoia Enterprises, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6600. 
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contends that dealing through Corry Brokerage it sold to respond- 
ent in two transactions transpiring on April 18, 1983 and April 25, 
1983, partial truckloads of lettuce which were received and accept- 
ed by respondent, and for which respondent has failed to make 
payment in the total amount of $1,675. Respondent, on the other 
hand, has raised several defenses. First, it claims that the Depart- 
ment of Agriculture has no jurisdiction in this proceeding because 
respondent is not subject to license under the Act. Second, it claims 
that Corry Brokerage did not act as an agent for respondent, and 
therefore, could not bind it. Third, respondent says that there was 
no contract between complainant and respondent. Fourth, respond- 
ent claims that it never received any of the produce which is in- 
volved in this proceeding. 

We must deal first with the jurisdictional issue before consider- 
ing the other issues in this case. Based on all the evidence avail- 
able in this proceeding we find that during April 1983 respondent 
was subject to license under the Act. Pursuant to 7 U.S.C. § 499(6) a 
dealer is “any person engaged in the business of buying or selling 
in wholesale or jobbing quantities, as defined by the Secretary, any 
perishable agricultural commodity in interstate for foreign com- 
merce ....” Pursuant to 7 CFR § 46.2(x) wholesale or jobbing 
quantities are “aggregate quantities of all types of produce totaling 
one ton (2,000 pounds) or more in weight in any day shipped, re- 
ceived, or contracted to be shipped or received.” The quantity of 
lettuce involved in the transaction which occurred on April 18, 
1983, i.e. 150 24 size cartons, in and of itself equals more than one 
ton, thereby meeting the requirement of the regulations. In addi- 
tion, the quantity of goods purchased in the eighteen proceedings 
mentioned above is so substantial as to warrant the conclusion that 
respondent purchased more than $230,000 worth of produce during 
1983.2 Furthermore, the Department of Agriculture undertook an 
investigation to determine whether the respondent was subject to 
the Act, and concluded, based upon its inspection of respondent’s 
records, that for the period in which the transactions herein oc- 
curred respondent was “conducting a business requiring a license 
under the Perishable Agricultural Commodities Act.” It based its 
conclusion on respondent’s files which showed that there were 
many out of state seller’s invoices, and that respondent was pur- 
chasing and selling fruits and vegetables in interstate commerce. 
Obviously, based upon the findings of the investigation by the De- 
partment, respondent was involved in the purchase and sale of 


2 Thus, if respondent is a retailer, the requirements of 7 U.S.C. § 499a(b) that it 
purchase at least $230,000 worth of produce a year have been met. 
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fruits and vegetables during the applicable period. We find based 
upon this evidence that respondent was operating subject to the 
Act, irrespective of whether it was acting as a retailer or wholesal- 
er. 

This proceeding involves an initial determination as to whether 
complainant actually did deal with respondent, and in the second 
instance whether respondent acted in a manner which subjected it 
to liability to complainant regardless of who ultimately received 
the lettuce. In a letter to the Department of Agriculture contained 
in the report of investigation Mr. Arthur M. Zurhorst of Corry Bro- 
kerage stated with respect to the transactions involved in this pro- 
ceeding that: 


I received the order from Ralph Laite, Jr. in their 
Lowell, Arkansas branch. This was done on the express au- 
thority of Ken Barnes in Tulsa who said that he himself 
knew nothing about fresh produce so his partner in Lowell 
would handle all of the ordering while Mr. Barnes would 
handle the financial end and direct sales from the Tulsa 
location. 


Although in its answer respondent denied that it had any in- 
volvement with respect to the transactions in this proceeding, the 
statement of Corry Brokerage, above, shows that respondent en- 
gaged in a course of conduct on which both the broker and com- 
plainant relied, in which respondent at least undertook to make 
payments on behalf of City Wide Distributors of Arkansas even if it 
did not purchase and receive the goods itself. Indeed, in its brief, 
respondent admitted that some of the billings for produce it claims 
were sent to City Wide Distributors of Arkansas were paid by re- 
spondent. Respondent did not show that it ever repudiated such an 
arrangement, or conveyed such repudiation to Corry Brokerage. 
Furthermore, as an ostensibly neutral third party in this proceed- 
ing the word of the broker is entitled to great weight. See Home- 
stead Tomato Packing Co. v. Mims Produce, Inc., 43 Agric. Dec. 
—__— (1984); Kern Ridge Growers v. T. J. Power & Co., 40 Agric. Dec. 
425 (1981). Corry Brokerage, by issuing broker’s memoranda which 
show respondent as the purchaser, clearly manifested its under- 
standing that respondent was the purchaser and receiver of the 
produce. There is no evidence in the record which might lend credi- 
bility to respondent’s claim that Corry Brokerage and Mr. Laite 
were in collusion with each other to mislead sellers of produce. 
Therefore, based on the facts discussed above, we have no alterna- 
tive other than to find that respondent at least assumed liability 
for payment with respect to the two transactions involved in this 
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proceeding, and that both Corry Brokerage and complainant had a 
right to rely on those representations. 

Having found that respondent made representations on which 
Corry Brokerage and the complainant were entitled to rely as re- 
gards payment for the produce that was shipped we must deter- 
mine whether respondent is liable. When a party subject to license 
under the Act, or alternatively which is licensed under the Act, 
holds itself out as a party willing to make payment for goods, what- 
ever its reason, it is liable to make payment for such goods. There- 
fore, the defense raised by respondent that Corry Brokerage was 
not its agent when the transaction herein occurred must fail be- 
cause by its course of conduct respondent at one point utilized 
Corry Brokerage as its agent, and at the very least did not timely 
repudiate that relationship. Furthermore, respondent effectively 
held itself out as the buyer to complainant, and never repudiated 
that understanding. Therefore, whether there was a contract be- 
tween complainant and respondent is immaterial. Respondent, by 
its actions, created at least an apparent agency in Corry Brokerage, 
and acted as if it were the principal. Therefore, the complainant 
was entitled to look to it for reimbursement. The G. Fava Company 
v. Park Hill Produce Company and/or Frank Fernandez, 19 Agric. 
Dec. 928 (1960). It is well settled that a principal is bound by the 
acts of an agent which acts within the scope of its authority. Robert 
Johnson v. Carl Fritchey and Lou Loden, 16 Agric. Dec. 1082 (1957). 
Furthermore, respondent is estopped to deny such agency because 
it knowingly permitted Corry Brokerage to appear as its agent. 
Complainant relied on such representation in good faith, and was 
injured as a result. A. Levy & J. Zentner Company v. American Na- 
tional Growers Corp., 19 Agric. Dec. 1022 (1960); Tri-State Sales 
Agency v. Palmetto Fruit & Produce Co., 14 Agric. Dec. 1140 (1955). 

With respect to respondent’s claim that none of the produce was 
ever delivered to it, we find based upon a preponderance of the evi- 
dence that complainant sold the goods to respondent, and that re- 
spondent either actually received the goods or received constructive 
delivery of them. We are particularly impressed by the fact that all 
of the pertinent documents in this proceeding, i.e. complainant’s in- 
voices and Corry Brokerage’s memoranda of sale, as well as com- 
plainant’s bills of lading which were signed by the truckers, reflect 
that the delivery was to be to respondent in Tulsa, Oklahoma. Pre- 
sumably respondent received copies of both the invoices and the 
broker’s memoranda of sale. At least it never denied in a sworn 
statement that it did. If respondent truly were not involved in 
these transactions, having previously induced Corry Brokerage and 
the complainant to believe that it was the receiver of goods in re- 
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lated transactions, and having paid for those goods, respondent nec- 
essarily had to notify both parties immediately upon receipt of the 
documents that it did not receive or accept the produce. Otherwise 
its action was misleading to both. Rather than do this respondent 
did not take any action to deny the existence of these contracts 
until the Department of Agriculture undertook an investigation 
with respect to these matters. On July 20, 1983, Mr. Leslie S. 
Hauger, Jr., the attorney for respondent, wrote Mr. Joseph E. 
Ward, the Director of the Southwestern Region of the Regulatory 
Branch of the Fruit and Vegetable Division, United States Depart- 
ment of Agriculture, in Fort Worth, Texas, and told him that re- 
spondent did not purchase or receive the goods. This was almost 
three months after the transactions involved herein occurred. Fur- 
thermore, it was not until] August 8, 1983, that respondent denied 
in its answer that it was involved in the transactions. This is 
simply too late for respondent to deny its involvement with respect 
to the transactions. Immediate action would have permitted com- 
plainant and Corry Brokerage to try to trace the goods so as to as- 
certain what actually did happen. The conduct of respondent shows 
very clearly that respondent did purchase and receive the goods. 


Respondent has not paid complainant $1,675 which complainant 
claims is due as a result of the two transactions discussed above. 
Based upon our discussion above, we find respondent owes com- 
plainant that sum. Its failure to pay this amount is a violation of 
Section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within 30 days from the date of this Order respondent shall pay 
to complainant as reparation, $1,675 with interest thereon at the 
rate of 13% per annum from June 1, 1983, until paid. 
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CAROLINA PACKERS v. EMERSON H. ELuiott d/b/a EMERSON ELLIOTT 
Propuce. PACA Docket No. 2-6700. Decided January 23, 1985. 


Admission of indebtedness—Reparation awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $7,798.50 in con- 
nection with a shipment of tomatoes in interstate commerce. A 
copy of the formal complaint was served upon respondent, which 
filed an answer thereto, admitting the material allegations of the 
complaint, including the indebtedness claimed by complainant. Ac- 
cordingly, the issuance of an order without further procedure is ap- 
propriate, pursuant to Section 47.8(d) of the Rules of Practice (7 
CFR 47.8(d)). 

Complainant, Carolina Packers, is a partnership whose address is 
P.O. Box 35, Johns Island, South Carolina 29455. Respondent, Em- 
erson H. Elliott d/b/a Emerson Elliott Produce, is a individual 
whose address is P.O. Box 745, Casselberry, Florida 32707. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this Order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of Section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $7,798.50. Accordingly, within 30 days from the date of this 
Order, respondent shall pay to complainant, as reparation, 
$7,798.50, with interest thereon at the rate of 13 percent per 
annum from July 1, 1984, until paid. 
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DENNIS PRopUCE SALES, INc. v. City Wipe Distrisutors, INc. 
PACA Docket No. 2-6422. Decided January 31, 1985. 


Failure to pay—Jurisdiction—License—Apparent agency—Constructive delivery— 
Reparation awarded. 

Dennis Becker, Presiding Officer. 

Complainant, pro se. 

Leslie S. Hauger, Jr., Tulsa, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $335.25 in connection with two trans- 
actions in interstate commerce involving shipments of carrots and 
onions. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. In addition, respondent was 
served with a copy of the formal complaint, and filed an answer 
thereto denying liability to complainant. Since the amount claimed 
as damages does not exceed $15,000 the shortened method of proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR 
§ 47.20) is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case, as is 
the Department’s report of investigation. In addition, the parties 
were given the opportunity to submit further evidence in the form 
of verified statements. Respondent filed an answering statement to 
which complainant filed a statement in reply. Respondent also filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Dennis Produce Sales, Inc., is a corporation with 
an address at P.O. Box 687, Lamont, California. 

2. Respondent, City Wide Distributors, Inc., is a corporation with 
an address at 2502 Charles Page Boulevard, Tulsa, Oklahoma. 
During the time in which the transactions in this proceeding oc- 
curred respondent was subject to license under the Act. 

3. The president of respondent is Kenneth Barnes. He is a share- 
holder in an Arkansas corporation known as City Wide Distribu- 
tors of Arkansas, Inc., located in Lowell, Arkansas. Mr. Ralph 
Laite, Jr. is also a shareholder in that corporation. During the 
period when the transactions involved in this proceeding occurred 
respondent was involved in an agreement between itself and City 
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Wide Distributors of Arkansas under which respondent assumed fi- 
nancial responsibility for any produce shipments made to Lowell, 
Arkansas. With respect to some transactions the produce was 
shipped first to Tulsa, Oklahoma. With respect to other transac- 
tions the produce was shipped to Lowell, Arkansas. Shipments 
were also made between the two companies from time to time. 

4. With respect to the two transactions involved in this proceed- 
ing Corry Brokerage of Memphis, Tennessee, was the broker. 

5. During the months of April and May 1983 respondent pur- 
chased and sold fruits and vegetables in the course of interstate 
commerce in quantities sufficient to require it to obtain a license 
under the Act. 

6. On April 19, 1983, complainant sold to respondent in interstate 
commerce 50 poly bags of 25 pound jumbo carrots at $2.50 per bag, 
plus 35 cents per bag for cooling and 20 cents per bag for broker- 
age, and $6.00 for ice, for a total price of $158.50, f.o.b. Complainant 
issued an invoice which showed that the goods were sold to re- 
spondent. Complainant also issued a bill of lading signed by the 
truck driver which showed that the goods were destined for re- 
spondent in Tulsa, Oklahoma. Corry Brokerage issued a broker’s 
memorandum with respect to this transaction which showed that 
the respondent was the purchaser. Respondent did not complain 
until July 20, 1983 that it was not the purchaser. 

7. On May 16, 1983, complainant sold to respondent in interstate 
commerce 50 poly bags of 25 pound jumbo carrots at $2.50 per bag, 
plus 35 cents per bag for cooling and 20 cents per bag for broker- 
age, for a total price of $152.50; and also sold 5 boxes of onions at 
$4.00 per box, plus 65 cents for cooling and 20 cents for brokerage, 
for a total price of $24.25, and a total contract price of $176.50, 
f.o.b. Complainant issued an invoice which showed that the goods 
were sold to respondent. Complainant also issued a bill of lading 
signed by the truck driver which showed that the goods were des- 
tined for respondent in Tulsa, Oklahoma. Corry Brokerage issued a 
broker’s memorandum which showed that the respondent was the 
purchaser. Respondent did not complain until July 20, 1983, that it 
was not the purchaser. 

8. A formal complaint was filed in this proceeding on August 5, 
1988, which was within nine months of the time the cause of action 
herein accrued. 
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DISCUSSION 


This is one of eighteen similar proceedings involving the respond- 
ent, City Wide Distributors, Inc.! In this proceeding complainant 
contends that dealing through Corry Brokerage it sold to respond- 
ent in two transactions transpiring on April 19, 1983, and May 16, 
1988, partial truckloads of carrots and a few cartons of onions, 
which were received and accepted by respondent, but for which re- 
spondent has failed to make payment in the total amount of 
$335.25. Respondent, on the other hand, has raised several de- 
fenses. First, it claims that the Department of Agriculture has no 
jurisdiction in this proceeding because respondent is not subject to 
license under the Act. Second, it claims that Corry Brokerage did 
not act as agent for respondent, and therefore, could not bind it. 
Third, respondent says that there was no contract received between 
complainant and respondent. Fourth, respondent claims that it 
never received any of the produce which is involved in this pro- 
ceeding. Fifth, respondent contends that the complainant’s claims 
are barred by the statute of frauds. 

We must deal first with the jurisdictional issue before consider- 
ing other issues in this case. Based on all the evidence available in 
this proceeding we find that during the period April and May 1983 


1In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this Tribunal in each Decision 
and Order to the existence of all the other cases. The other seventeen cases are: 


J-B Distributing Co. v. City Wide Distributors, Inc., PACA Docket No. 2-6386; 
Yakima Fruit & Cold Storage Co. v. City Wide Distributors, Inc., PACA Docket 
No. 2-6412; Tognazzini Supply, Inc. v. City Wide Distributors, Inc., PACA 
Docket No. 2-6419; Donald F. Nicolaus d/b/a/ D-N Produce v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6421; Apple Sales, Inc. v. City Wide Distribu- 
tors, Inc., PACA Docket No. 2-6423; Jack T. Baillee Co., Inc. v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6424; Tanita Farms, Inc. v. City Wide Dis- 
tributors, Inc. PACA Docket No. 2-6440; Bull & Price, Inc. a/t/a Allan Bull 
Produce v. City Wide Distributors, Inc., PACA Docket No. 2-6462; Seaboard 
Produce Distributors, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6471; Gold Coast Packing, Inc. v. City Wide Distributors, Inc., PACA Docket No. 
2-6474; Teixeira Farms, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6479; Joe Phillips, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6485; 
Borelli Produce Distibutors v. City Wide Distributors, Inc., PACA Docket No. 2- 
6488; King Packing v. City Wide Distributors, Inc., PACA Docket No. 2-6501; 
Don Whitfield d/b/a/ Whitfield Brokerage Company v. City Wide Distributors, 
Inc. and/or City Wide Distributors of Arkansas, Inc., PACA Docket No. 2-6513; 
Corry Brokerage v. City Wide Distributors, Inc., PACA Docket No. 2-6578; and 
Sequoia Enterprises, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6600. 
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respondent was subject to license under the Act. Pursuant to 7 
U.S.C. § 499a(6) a dealer is “any person engaged in the business of 
buying or selling in wholesale or jobbing quantities, as defined by 
the Secretary, any perishable agricultural commodity in interstate 
or foreign commerce. . . .” Pursuant to 7 CFR § 46.2(x) wholesale 
or jobbing quantities are “aggregate quantities of all types of 
produce totaling one ton (2,000 pounds) or more in weight in any 
day shipped, received, or contracted to be shipped or received.” Al- 
though the quantity of produce involved in the two transactions in 
this proceeding is not so substantial as to warrant the conclusion 
that 2,000 pounds were shipped in any day, the quantity of goods 
purchased in Joe Phillips, Inc. v. City Wide Distributors, Inc., 
PACA Docket No. 2-6485, was so substantial as to warrant the con- 
clusion that more than one ton was purchased during this period of 
time. Judicial notice is taken of the decision which was recently 
issued in that proceeding. In addition, the quantity of goods pur- 
chased in the eighteen proceedings mentioned above is so substan- 
tial as to warrant the conclusion that respondent purchased more 
than $230,000 worth of produce during 1983.2 Furthermore, the De- 
partment of Agriculture undertook an investigation to determine 
whether respondent was subject to the Act, and concluded, based 
upon its inspection of respondent’s records that for the period April 
through June 1983, respondent was “conducting a business requir- 
ing a license under the Perishable Agricultural Commodities Act.” 
It based its conclusion on records in respondent’s files which 
showed that there were many out of state sellers’ invoices, and 
that respondent was purchasing and selling fruits and vegetables 
in interstate commerce. Obviously, based upon the findings of the 
investigation by the Department, respondent was involved in the 
purchase and sale of fruits and vegetables during the applicable 
period. We find based upon this evidence that respondent was oper- 
ating subject to the Act, irrespective of whether it was acting as a 
retailer or wholesaler. 

This proceeding involves an initial determination as to whether 
complainant actually did deal with respondent, and in the second 
instance whether respondent acted in a manner which subjected it 
to liability to complainant regardless of who ultimately received 
the carrots and onions. In a letter to the Department of Agricul- 
ture which was undated, but received by the Department on 
August 17, 1983, Arthur M. Zurhorst of Corry Brokerage stated 


2 Thus, if respondent is a retailer, the requirements of 7 U.S.C. § 499a(b) that it 
purchase at least $230,000.00 worth of produce a year have been met. 
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with respect to the transactions involved in this proceeding as fol- 
lows: 


In every case, I received the order from Ralph Laite, Jr. 
in their Lowell, Arkansas branch. This was done on the ex- 
press authority of Ken Barnes in Tulsa who said that he 
himself knew nothing about fresh produce so his partner 
in Lowell would handle all of the ordering while Mr. 
Barnes would handle the financial end and direct sales 
from the Tulsa location. 


Although in its answering statement respondent denied that it 
had any involvement with respect to the transactions involved 
herein it acknowledged in its brief that Mr. Barnes agreed to ad- 
vance funds to the Arkansas corporation for the purchase of 
produce. It further acknowledged that “Mr. Barnes, as President of 
the Respondent corporation, arranged to have the Respondent pay 
some of the invoices, and to bill the Arkansas corporation.” While 
that fact, and the statement of Corry Brokerage, do not prove that 
respondent actually purchased and received the produce involved 
in this proceeding, they do show that there was a course of conduct 
on the part of respondent on which both the broker and complain- 
ant relied, in which respondent at least undertook to make pay- 
ments on behalf of City Wide Distributors of Arkansas even if it 
did not purchase and received the goods itself. Respondent never 
denied that it did this. Neither did respondent show that it ever 
repudiated this alleged agreement, and conveyed such repudiation 
to Corry Brokerage. Furthermore, as an ostensibly neutral third 
party in this proceeding the word of the broker is entitled to great 
weight. See Homestead Tomato Packing Co. v. Mims Produce, Inc., 
43 Agric. Dec. ___ (1984); Kern Ridge Growers v. T. J. Power & Co., 
40 Agric. Dec. 425 (1981). Corry Brokerage, by issuing broker’s 
memoranda which show respondent as the purchaser, clearly mani- 
fested its understanding that respondent was the purchaser and re- 
ceiver of the produce. We find nothing in this record to support re- 
spondent’s contention that City Wide Distributors of Arkansas and 
Corry Brokerage were in collusion to show that respondent was the 
purchaser. Therefore, based on the facts discussed above, we have 
no alternative other than to find that respondent at least assumed 
liability for payment with respect to the two transactions involved 
in this proceeding, and that both Corry Brokerage and complainant 
had a right to rely on those representations. 

Having found that respondent made representations on which 
both Corry Brokerage and the complainant were entitled to rely as 
regards payment for the produce that was shipped we must deter- 
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mine whether respondent is liable. When a party subject to license 
under the Act, or alternately which is licensed under the Act, holds 
itself out as a party willing to make payment for goods, whatever 
its reason, it is liable to make payment for such goods. Therefore, 
the defense raised by respondent that Corry Brokerge was not its 
agent when the transaction herein accrued must fail because by its 
course of conduct respondent at one point utilized Corry Brokerage 
as its agent, and at the very least never repudiated that relation- 
ship. Furthermore, respondent indirectly held itself out as the 
buyer to complainant, and never repudiated that understanding. 
Therefore, whether their was a contract between complainant and 
respondent is immaterial. Respondent, by its action, created at 
least an apparent agency in Corry Brokerage, and acted as if it 
were the principal. Therefore, complainant was entitled to look to 
it for reimbursement. The G. Fava Co. v. Park Hill Produce Compa- 
ny and/or Frank Fernandez, 19 Agric. Dec. 928 (1960). It is well set- 
tled that a principal is bound by the acts of an agent which acts 
within the scope of its authority. Robert Johnson v. Carl Fritchey 
and Lou Loden, 16 Agric. Dec. 1082 (1957). Furthermore, respond- 
ent is estopped to deny such agency because it knowingly permitted 
Corry Brokerage to appear as its agent, complainant relied on such 
representation in good faith, and was injured as a result. A. Levy & 
J. Zentner Company v. American National Growers Corp., 19 Agric. 
Dec. 1022 (1960); Tri-State Sales Agency v. Palmetto Fruit & 
Produce Co., 14 Agric. Dec. 1140 (1955). 

With respect to respondent’s claim that none of the produce was 
ever delivered to it, we find based upon a preponderance of the evi- 
dence that complainant sold the goods to respondent, and that re- 
spondent either actually received the goods or received constructive 
delivery of them. We are particularly impressed by the fact that all 
the pertinent documents in this proceeding, i.e. complainant’s in- 
voices and Corry Brokerage’s memoranda of sale, as well as the 
bills of lading signed by the truckers which were issued by com- 
plainant, reflect that delivery was to be to respondent in Tulsa, 
Oklahoma. Presumably respondent received copies of the invoices 
and the broker’s memoranda of sale. At least it never denied in a 
sworn statement that it did. If respondent truly were not involved 
in these transactions, having previously induced Corry Brokerage 
and the complainant to believe that it was the purchaser of the 
goods, respondent necessarily had to notify both those parties im- 
mediately upon receipt of the documents involved that it did not 
receive or accept the produce. Otherwise its action was misleading 
to both. Rather than do this respondent did not take any action to 
deny the existence of these contracts until the Department of Agri- 
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culture undertook an investigation with respect to these matters. 
On July 20, 1983, Mr. Leslie S. Hauger, Jr., the attorney for re- 
spondent, wrote Mr. Joseph E. Ward, the Director of the South- 
western Region of the Regulatory Branch of the Fruit and Vegeta- 
ble Division, United States Department of Agriculture, in Forth 
Worth, Texas, and told him that respondent did not purchase or re- 
ceive the goods. This was three months after the first transaction 
involved herein accrued, and two months after the second transac- 
tion accrued. Indeed, there is no indication that complainant or 
Corry Brokerage learned of complainant’s claim until the answer 
was filed on August 5, 1983. This is simply to late for respondent to 
deny its involvement with respect the several transactions. Imme- 
diate action would have permitted complainant and Corry Broker- 
age to avoid the second sale, and secondly, to try to trace the goods 
so as to ascertain what actually did happen. The conduct of re- 
spondent shows rather clearly that it did purchase and receive the 
goods. 

Respondent also claims that because at most respondent guaran- 
teed payment to complainant on behalf of City Wide Distributors of 
Arkansas, such guarantee is unenforceable because it is not in 
writing as required by the Oklahoma statute of frauds. Since we 
have found that respondent was the actual purchaser of the goods, 
the statute of frauds does not apply.® 

Respondent has not paid complainant $335.25 which complainant 
claims is due as a result of the two transactions discussed above. 
Based upon our discussion, above, we find respondent owes com- 
plainant that sum. Its failure to pay this amount is a violation of 
Section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within thirty days from the date of this Order respondent shall 
pay to complainant, as reparation, $158.50, with interest thereon at 
the rate of 13 percent per annum from May 1, 1983 until paid. Fur- 
thermore, within thirty days from the date of this Order respond- 
ent shall pay to complainant, as reparation, $176.75 with interest 


3 Respondent argued that a letter from Mr. Zurhorst of Corry Brokerage which 
was in the Departmental investigation report could not be considered because it was 
inadmissible. In reparation proceedings all materials attached to investigation re- 
ports are considered as part of the evidence in the case. See 7 CFR 47.7. 
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thereon at the rate of 13 percent per annum from June 1, 1983, 
until paid. 


App_e SALEs, INc. v. City WIDE Distrisutors, Inc. PACA Docket 
No. 2-6423. Decided January 31, 1985. 


Failure to pay—Jurisdiction—License—Apparent agency—Constructive delivery— 
Reparation awarded. 

Dennis Becker, Presiding Officer. 

Complainant, pro se. 

Valikanje, Moore & Shore, Yakima, Washington, for complainant. 

Leslie S. Hauger, Jr., Tulsa, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award in 
the amount of $4,600.00 in connection with four transactions in 
interstate commerce involving shipments of partial truckloads of 
apples. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. In addition, respondent was 
served with a copy of the formal complaint, and filed an answer 
thereto denying any liability to complainant. Since the amount 
claimed as damages does not exceed $15,000 the shortened method 
of procedure provided in Section 47.20 of the Rules of Practice (7 
CFR § 47.20) is applicable. Under this procedure the verified plead- 
ings of the parties are considered a part of the evidence in the case, 
as is the Department’s report of investigation. In addition, the par- 
ties were given the opportunity to submit further evidence in the 
form of verified statements. Complainant filed an opening state- 
ment. Respondent filed an answering statement. Respondent also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Apple Sales, Inc., is a corporation with an ad- 
dress at P.O. Box 2446, Yakima, Washington. 

2. Respondent, City Wide Distributors, Inc., is a corporation with 
an address at 2502 Charles Page Boulevard, Tulsa, Oklahoma. 
During the time in which the transactions in this proceeding oc- 
curred respondent was subject to license under the Act. 
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3. The president of respondent is Kenneth Barnes. He is a share- 
holder in an Arkansas corporation known as City Wide Distribu- 
tors of Arkansas, Inc., located in Lowell, Arkansas. Mr. Ralph 
Laite, Jr., is also a shareholder in that corporation. During the 
time of the transactions involved in this proceeding respondent was 
involved in an agreement between itself and City Wide Distributors 
of Arkansas in which respondent assumed financial responsibility 
for any produce shipments shipped to Lowell, Arkansas. With re- 
spect to some transactions the produce was shipped first to Tulsa, 
Oklahoma. With respect to other transactions the produce was 
shipped to Lowell, Arkansas. Shipments were also made between 
the two companies from time to time. 

4, With respect to the four transactions involved in this proceed- 
ing Corry Brokerage of Memphis, Tennessee, acted as the broker. 

5. During the months of April and May 1983 respondent pur- 
chased and sold fruits and vegetables in the course of interstate 
commerce in quantities sufficient to require it to obtain a license 
under the Act. 

6. On April 11, 1983, complainant sold to three purchasers in 
interstate commerce located in Arkansas various quantities of 
apples at various prices. On that same date it sold 100 cartons of 
U.S. fancy red apples at $7.00 per carton, f.o.b., which apples were 
placed on the same truck. The apples showed a destination of 
Tulsa, Oklahoma. Subsequently, complainant issued an invoice on 
April 12, 1983, which showed that the apples were sold to respond- 
ent. Corry Brokerage of Memphis, Tennessee, was the broker with 
respect to the sale to the four buyers. It issued a broker’s memo- 
randum of sale with respect to the 100 cartons that complainant 
claims to have sold to respondent which showed that the apples 
were sold to respondent. Respondent received this broker’s memo- 
randum of sale. There was also issued a warehouse distribution 
ticket signed by the driver which showed that the destination of 
the apples was Tulsa, Oklahoma. Respondent did not complain 
until July 20, 1988, after the Department of Agriculture initiated 
an investigation, that it was not the purchaser. 

7. On April 18, 1983, complainant sold to respondent in interstate 
commerce 300 cartons of various types of apples at various prices 
for a total contract price of $2,775.00, f.o.b. On April 20, 1983 it 
issued an invoice which showed that the apples were sold to re- 
spondent. Corry Brokerage was the broker for this transaction, and 
issued a memorandum of sale which showed that respondent was 
the purchaser. A bill of lading was also issued with respect to this 
transaction which showed that respondent was to receive delivery. 
Respondent did not complain until July 20, 1983, after the Depart- 
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ment of Agriculture initiated an investigation, that it was not the 
purchaser. 

8.0n May 3, 1983, complainant sold to respondent in interstate 
commerce 100 cartons of U.S. fancy red apples at $7.50 per carton 
for a total contract price of $750.00, f.o.b. There was also sold to an 
individual located in Memphis, Tennessee 50 cartons as a result of 
an order placed with complainant at the same time by Corry Bro- 
kerage. On May 4, 1983, complainant issued an invoice which 
showed that respondent was the purchaser. Complainant also 
issued a bill of lading signed by the truck driver which showed that 
the apples were to be delivered to Tulsa, Oklahoma. Corry Broker- 
age issued a broker’s memorandum of sale which showed that re- 
spondent was the purchaser. Respondent did not complain until 
July 20, 1983, after the Department of Agriculture initiated an in- 
vestigation, that it was not the purchaser. 

9. On May 19, 1983, complainant sold various quantities of apples 
at various prices to two purchasers located in Arkansas and one 
purchaser located in Memphis, Tennessee. In the same transaction 
it sold 50 cartons of U.S. fancy red apples in interstate commerce 
which its confirmation of sale reflected were sold to respondent. On 
May 25, 1983, complainant issued an invoice which showed that the 
50 cartons of apples were sold to respondent. Corry Brokerage was 
the broker with respect to the transaction involving the four pur- 
chasers. With respect to that portion of the transaction involving 
alleged sales to respondent Corry Brokerage issued a confirmation 
of sale which showed that respondent was the purchaser. Com- 
plainant also issued a bill of lading which showed that the apples 
were to be shipped to respondent. Respondent did not complain 
until July 20, 1983, after the Department of Agriculture initiated 
an investigation, that it was not the purchaser. 

10. A formal complaint was filed on July 26, 1983, which was 
within nine months of the time the causes of action herein accrued. 


DISCUSSION 


This is one of eighteen similar proceedings involving the respond- 
ent, City Wide Distributors, Inc. In this proceeding complainant 


1 In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this Tribunal in each Decision 
and Order to the existence of all the other cases. The other 17 cases are: 


J-B Distributing Co. v. City Wide Distributors, Inc., PACA Docket No. 2-6386; 
Yakima Fruit & Cold Storage Co. v. City Wide Distributors, Inc., PACA Docket 
Continued 
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contends that dealing through Corry Brokerage it sold to respond- 
ent in four transactions transpiring between April 11, 1983, and 
May 24, 1983, partial truckloads of apples which were received and 
accepted by respondent, but for which respondent has failed to 
make payment in the total amount of $4,600.00 Respondent, on the 
other hand, has raised several defenses. First, it claims that the 
Department of Agriculture has no jurisdiction in this proceeding 
because respondent is not subject to license under the Act. Second, 
it claims that Corry Brokerage did not act as agent for respondent, 
and therefore, could not bind it. Third, respondent says that it 
never received the invoices issued by complainant. Fourth, respond- 
ent claims that it never received any of the produce which is in- 
volved in this proceeding. 

We must deal first with the jurisdictional issue before consider- 
ing other issues in this case. Based on all the evidence available in 
this proceeding we find that during the period April and May 1983 
respondent was subject to license under the Act. Pursuant to 7 
U.S.C. § 499a(6) a dealer is “any person engaged in the business of 
buying or selling in wholesale or jobbing quantities, as defined by 
the Secretary, any perishable agricultural commodity in interstate 
or foreign commerce. .. .” Pursuant to 7 CFR § 46.2(x) wholesale 
or jobbing quantities are “aggregate quantities of all types of 
produce totaling one ton (2,000 pounds) or more in weight in any 
day shipped, received, or contracted to be shipped or received.” The 
quantity of apples involved in the transaction which occurred on 
April 18, 1983, i.e. 350 cartons of apples, in and of itself equals 
more than one ton, thereby meeting the requirements of the regu- 
lations. In addition, the quantity of goods purchased in the eight- 


No. 2-6412; Tognazzini Supply, Inc. v. City Wide Distributors, Inc., PACA 
Docket No. 2-6419; Donald F. Nicolaus d/b/a/ D-N Produce v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6421; Dennis Produce Sales, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6422; Jack T. Baillee Co., Inc. v. City 
Wide Distributors, Inc., PACA Docket No. 2-6424; Tanita Farms, Inc. v. City 
Wide Distributors, Inc. PACA Docket No. 2-6440; Bull & Price, Inc. a/t/a Allan 
Bull Produce v. City Wide Distributors, Inc., PACA Docket No. 2-6462; Seaboard 
Produce Distributors, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6471; Gold Coast Packing, Inc. v. City Wide Distributors, Inc., PACA Docket No. 
2-6474; Teixeira Farms, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6479; Joe Phillips, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6485; 
Borelli Produce Distributors v. City Wide Distributors, Inc., PACA Docket No. 2- 
6488; King Packing v. City Wide Distributors, Inc., PACA Docket No. 2-6501; 
Don Whitfield d/b/a/ Whitfield Brokerage Company v. City Wide Distributors, 
Inc. and/or City Wide Distributors of Arkansas, Inc., PACA Docket No. 2-6513; 
Corry Brokerage v. City Wide Distributors, Inc., PACA Docket No. 2-6578; and 
Sequoia Enterprises, Inc. v. City Wide Distributors, Inc., PACA Docket Ne. 2- 
6600. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44 Number 1 


een proceedings mentioned above is so substantial as to warrant 
the conclusion that respondent purchased more than $230,000 
worth of produce during 1983.2 Furthermore, the Department of 
Agriculture undertook an investigation to determine whether re- 
spondent was subject to the Act, and concluded, based upon its in- 
spection of respondent’s records, that for the period April and May 
1983, respondent was “conducting a business requiring a license 
under the Perishable Agricultural Commodities Act.” It based its 
conclusion on records in respondent’s files which showed that there 
were many out of state sellers’ invoices, and that respondent was 
purchasing and selling fruits and vegetables in interstate com- 
merce. Obviously, based upon the findings of the investigation by 
the Department, respondent was involved in the purchase and sale 
of fruits and vegetables during the applicable period. We find based 
upon this evidence that respondent was operating subject to the 
Act, irrespective of whether it was acting as a retailer or wholesal- 
er. 

This proceeding involves an initial determination as to whether 
complainant actually did deal with respondent, and in the second 
instance whether respondent acted in a manner which subjected it 
to liability to complainant regardless of who ultimately received 
the apples. Although in its answer respondent denied that it had 
any inolvement with respect the four transactions in issue in this 
proceeding, respondent admitted in its answering statement that it 
had undertaken to pay invoices which it received for produce pur- 
chased through Corry Brokerage. It claimed that it had made such 
payments on behalf of City Wide Distributors of Arkansas, Inc. 
Thus, even if it did not purchase and receive the goods itself, it was 
involved in a number of transactions in which fruit and produce 
was shipped in interstate commerce. We conclude based upon this 
that respondent had entered agreement, at least, under which it 
would pay for goods shipped to City Wide Distributors of Arkansas. 
Its conduct shows that there was a course of conduct on the part of 
respondent on which both the broker and complainant relied, in 
which respondent undertook to make payments on behalf of City 
Wide Distributors of Arkansas. Respondent never denied that it did 
this. Neither did respondent show that it ever repudiated such an 
agreement, or convey such repudiation to Corry Brokerage. Fur- 
thermore, as an ostensibly neutral third party in this proceeding 
the word of the broker in entitled to great weight. See Homestead 
Tomato Packing Co. v.Mims Produce, Inc., 43 Agric. Dec. —_— 


2 Thus, if respondent is a retailer, the requirements of 7 U.S.C. § 499a(b) that it 
purchase at least $230,000.00 worth of produce a year have been met. 
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(1984); Kern Ridge Growers v. T. J. Power & Co., 40 Agric. Dec. 425 
(1981). Corry Brokerage, by issuing broker’s memoranda which 
show respondent as the purchaser, clearly manifested its under- 
standing that respondent was either the purchaser and receiver of 
the produce or has assumed liability for payment. Therefore, based 
on the facts discussed above, we have no alternative other than to 
find that respondent at least assumed liability for payment with re- 
spect to the four transactions involved in this proceeding, and that 
both Corry Brokerage and complainant had a right to rely on those 
representations.* 

Having found that respondent made representations on which 
both Corry Brokerage and the complainant were entitled to rely as 
regards payment for the produce that was shipped, we must deter- 
mine whether respondent is liable. When a party subject to license 
under the Act, or alternatively which is licensed under the Act, 
holds itself out as a party willing to make payment for goods, what- 
ever its reason, it is liable to make payment for such goods. There- 
fore, the defense raised by respondent that Corry Brokerage was 
not its agent when the transactions herein occurred must fail be- 
cause by its course of conduct respondent at one point utilized 
Corry Brokerage as its agent, and at the very least never repudiat- 
ed that relationship. Therefore, whether there was a contract be- 
tween complainant and respondent is immaterial. Respondent, by 
its actions, created at least an apparent agency in Corry Brokerage, 
and acted as if it were the principal. Therefore, complainant was 
entitled to look to it for reimbursement. The G. Fava Co. v. Park- 
hill Produce Company and/or Frank Fernandez, 19 Agric. Dec. 928 
(1960). It is well settled that a principal is bound by the acts of an 
agent which acts within the scope of its authority. Robert Johnson 
v. Carl Fritchey and Lou Loden, 16 Agric. Dec. 1082 (1957). Further- 
more, respondent is estopped to deny such agency because it know- 
ingly permitted Corry Brokerage to appear as its agent, complain- 
ant relied on such representation in good faith, and was injured as 
a result. A. Levy & J. Zentner Company v. American National 


3 We note that with respect to the four transactions that there is a distinction 
between those which occurred on April 11, 1983, and May 19, 1983, as opposed to 
those which occurred on April 18, 1983, and May 3, 1983. For the first two men- 
tioned transactions most of the apples aboard the truck are shown to have gone to 
Arkansas. It is likely that respondent’s claim that these apples were destined for it 
is accurate, and that they were received by City Wide Distributors of Arkansas. 
However, because they are inextricably interwoven with the other two transactions 
insofar as complainant and Corry Brokerage are concerned, we have no alternative 
other than to find that respondent assumed liability for payment for them. 
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Growers Corp., 19 Agric. Dec. 1022 (1960); Tri-State Sales Agency v. 
Palmetto Fruit & Produce Co., 14 Agric. Dec. 1140 (1955). 

With respect to respondent’s claim that none of the produce was 
ever delivered to it, we find based upon a preponderance of the evi- 
dence that with respect to the transactions which occurred on 
April 18, 1983, and May 2, 1983, respondent either actually re- 
ceived the goods or received constructive delivery of them. We are 
particularly impressed by the fact that all pertinent documents in 
this proceeding, i.e. complainant’s invoices and Corry Brokerage’s 
memoranda of sale, as well as the bills of lading reflect that the 
delivery was to be to respondent in Tulsa, Oklahoma. Presumably, 
respondent received copies of the invoices and the broker’s memo- 
randa of sale. At least it never denied in a sworn statement that it 
did. If respondent truly were not involved in these transactions, 
having previously induced Corry Brokerage and the complainant to 
believe that it was the purchaser by its course of conduct, respond- 
ent necessarily had to notify both those parties immediately upon 
receipt of the document that it did not receive or accept the 
produce. Otherwise its action was misleading to both. Rather than 
do this respondent did not take any action to deny the existence of 
these contracts until the Department of Agriculture undertook an 
investigation with respect to these matters. On July 20, 1983, Mr. 
Leslie S. Hauger, Jr., the attorney for respondent, wrote Mr. 
Joseph E. Ward, the Director of the Southwestern Region of the 
Regulatory Branch of the Fruit and Vegetable Division, United 
States Department of Agriculture, in Fort Worth, Texas, and told 
him that respondent did not purchase or receive the goods. This 
was three months after the first transaction involved herein oc- 
curred, and two months after the last transaction occurred. This is 
simply too late for respondent to deny its involvement with respect 
to the two transactions mentioned above. Immediate action would 
have permitted complainant and Corry Brokerage to avoid further 
sales, and secondly, to try to trace the goods so as to ascertain what 
actually did happen. The conduct of respondent shows rather clear- 
ly that it did purchase and receive the goods. 

With respect to the transactions which occurred on April 18, 
1983, and May 24, 1983, we conclude based upon our review of the 
confirmations of sale provided by complainant that the apples 
claimed to have been purchased by respondent more likely were 
purchased City Wide Distributors of Arkansas based on the fact 
that other produce on the truck which took those apples was deliv- 
ered to Arkansas. However, it makes no difference because by its 
actions, as discussed above, respondent led complainant and Corry 
Brokerage to the believe that it was responsible for payment for 
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those goods. We find nothing in this record to indicate that Corry 
Brokerage and City Wide Distributors of Arkansas were in collu- 
sion to make it appear that respondent was the purchaser and re- 
ceiver of the goods. Indeed, respondent had it in its power at all 
times to take necessary action to avoid any such appearance had it 
desired to do so. 

Respondent has not paid complainant $4,600.00 which complain- 
ant claims is due as a result of the four transactions discussed 
above. Based on our discussion, above, we find respondent owes 
complainant that sum. Its failure to pay this amount is a violation 
of Section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within thirty days from the date of this Order respondent shall 
pay to complainant, as reparation, $3,475.00, with interest thereon 
at the rate of 13 percent per annum from June 1, 1983, until paid. 
Furthermore, within thirty days from the date of this Order re- 
spondent shall pay to complainant, as reparation $1,125.00, with in- 
terest thereon at the rate of 13 percent per annum from July 1, 
1983, until paid. 


GoLtp Coast PACKING INc. v. Crry Wipe DistrisuTinG, Inc. PACA 
Docket No. 2-6474. Decided February 19, 1985. 


Failure to pay—Jurisdiction—License—Apparent agency—Constructive delivery— 
Reparation awarded. 
Dennis Becker, Presiding Officer. 


Thomas R. Oliveri, Newport Beach, California, for complainant. 
Leslie S. Hauger, Jr., Tulsa, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $178.50 in connection with the sale of 
a partial truckload of brocolli in interstate commerce. 

A copy of the report of investigation, and a supplemental report 
of investigation, prepared by the Department was served upon the 
parties. A copy of the formal complaint was served upon respond- 
ent which filed an answer thereto denying liability to complainant. 
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Because the amount claimed as damages was less than $15,000, the 
shortened method of procedure provided in Section 47.20 of the 
Rules of Practice (7 CFR § 47.20) is applicable. Under this proce- 
dure the verified pleadings of the parties are part of the evidence 
in the case, as is the Department’s report of investigation. In addi- 
tion, the parties were given the opportunity to file evidence in the 
form of verified statements. Complainant filed an opening state- 
ment. Respondent filed an answering statement. In addition, re- 
spondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Gold Coast Packing, Inc., is a corporation with 
an address at P.O. Box 1023, Santa Monica, California. 

2. Respondent, City Wide Distributors, Inc., is a corporation with 
an address at 2502 Charles Page Blvd., Tulsa, Oklahoma. At the 
time of the transactions involved in this proceeding respondent was 
subject to license under the Act. 

3. The president of respondent is Kenneth Barnes. He is a share- 
holder in an Arkansas Corporation known as City Wide Distribu- 
tors of Arkansas, Inc., located in Lowell, Arkansas. Mr. Ralph 
Laite, Jr., is also a shareholder in that corporation. At one point 
Mr. Barnes agreed with Mr. Laite that respondent would advance 
money to City Wide Distributors of Arkansas for the purchase of 
produce since the latter corporation lacked operating capital. Re- 
spondent admitted that immediately prior to the time of the trans- 
action involved herein, and possibly when it occurred, that “upon 
receipt of produce allegedly purchased by the Arkansas Corpora- 
tion, the undersigned requested the Respondent Corporation to pay 
such invoices, and to then invoice the Arkansas Corporation for the 
sums advanced. When the Arkansas Corporation failed to reim- 
burse the Respondent Corporation, this practice was terminated.” 
However, respondent did not make any statement in the record as 
to when or how the practice of making such payments was termi- 
nated. 

4. During the time of the transaction involved in this proceeding 
respondent purchased and sold fresh fruits and vegetables in the 
course of interstate commerce in quantities sufficient to require it 
to obtain a license under the Act. 

5. On April 1, 1983 complainant sold to respondent in interstate 
commerce 15 cartons of brocolli at $15.00 per carton, plus $.50 per 
carton for cooling, $.20 a carton for palletization and $.20 a carton 
for brokerage, for a total contract price of $178.50. Corry Brokerage 
of Memphis, Tennessee was the broker. It issued a broker’s memo- 
randum which showed that the respondent was the purchaser. 
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Complainant issued an invoice which showed that the goods were 
sold to respondent. A bill of lading was also issued by complainant 
which showed that the goods were destined for delivery to respond- 
ent in Tulsa, Oklahoma. Respondent did not complain that it was 
not the purchaser until it filed its answer in this proceeding on 
January 31, 1984. 

6. A formal complaint was filed in this proceeding on 
December 1, 1983, which was within nine months of the time of the 
cause of action herein accrued. 


DISCUSSION 


This is one of 18 similar proceedings involving the respondent, 
City Wide Distributors, Inc.! In this proceeding complainant con- 
tends that dealing through Corry Brokerage it sold to respondent 
15 cartons of broccoli which was received and accepted by respond- 


1 In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this Tribunal in each Decision 
and Order to the existence of all the other cases. The other 17 cases are: 


J-B Distributing Co. v. City Wide Distributors, Inc., PACA Docket No. 2-6386; 
Yakima Fruit & Cold Storage Co. v. City Wide Distributors, Inc., PACA Docket 
No. 2-6412; Tognazzini Supply, Inc. v. City Wide Distributors, Inc., PACA 
Docket No. 2-6419; Donald F. Nicolaus d/b/a/ D-N Produce v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6421; Dennis Produce Sales, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6422; Apple Sales, Inc. v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6423; Jack T. Baillee Co., Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6424; Tanita Farms, Inc. v. City Wide 
Distributors, Inc. PACA Docket No. 2-6440; Bull & Price, Inc. a/t/a Allan Bull 
Produce v. City Wide Distributors, Inc., PACA Docket No. 2-6462; Seaboard 
Produce Distributors, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6471; Teixeira Farms, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6479; Joe Phillips, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6485; 
Borelli Produce Distributors v. City Wide Distibutors, Inc., PACA Docket No. 2- 
6488; King Packing v. City Wide Distributors, Inc., PACA Docket No. 2-6501; 
Don Whitfield d/b/a/ Whitfield Brokerage Company v. City Wide Distributors, 
Inc. and/or City Wide Distributors of Arkansas, Inc., PACA Docket No. 2-6513; 
Corry Brokerage v. City Wide Distributors, Inc., PACA Docket No. 2-6578; and 
Sequoia Enterprises, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6600. utors, Inc., PACA Docket No. 2-6479; Joe Phillips, Inc. v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6485; Borelli Produce Distributors v. City 
Wide Distributors, Inc., PACA Docket No. 2-6488; King Packing v. City Wide 
Distributors, Inc., PACA Docket No. 2-6501; Don Whitfield d/b/a Whitfield Bro- 
kerage Company v. City Wide Distributors, Inc. and/or City Wide Distributors of 
Arkansas, Inc., PACA Docket No. 2-6513; Corry Brokerage v. City Wide Distribu- 
tors, Inc, PACA Docket No. 2-6578; and Sequoia Enterprises, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6600. 
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ent, but for which respondent has failed to make payment in the 
total amount of $178.50. Respondent, on the other hand, has raised 
several defenses. First, it claims that the Department of Agricul- 
ture has no jurisdiction in this proceeding because respondent is 
not subject to license under the Act. Second, it claims that Corry 
Brokerage did not act as an agent for respondent, and, therefore, 
could not bind it. Third, respondent says that there was no contract 
between complainant and respondent. Fourth, respondent claims 
that it never received any of the produce which is involved in this 
proceeding. 

We must deal first with the jurisdictional issue before consider- 
ing other issues in this case. Based on all the evidence available in 
this proceeding we find that during the period of the transactions 
respondent was subject to license under the Act. Pursuant to 7 
U.S.C. § 499a(6) a dealer is “any person engaged in the business of 
buying or selling in wholesale or jobbing quantities, as defined by 
the Secretary, any perishable agricultural commodity in interstate 
or foreign commerce. . . .” Pursuant to 7 CFR § 46.2(x) wholesale 
or jobbing quantities are “aggregate quantities of all types of 
produce totaling one ton (2,000 pounds) or more in weight in any 
day shipped, received, or contracted to be shipped or received.” The 
quantity of goods purchased in the 18 proceedings mentioned above 
is so substantial as to warrant the conclusion that respondent pur- 
chased produce totaling at least 2,000 pounds during the period 
April through June, 1983. In addition, the quantity of goods pur- 
chased in those 18 proceedings is so substantial as to warrant the 
conclusion that respondent purchased more than $230,000.00 worth 
of produce during 1983.2 Furthermore, the Department of Agricul- 
ture undertook an investigation to determine whether respondent 
was subject to the Act, and concluded, based upon its inspection of 
respondent’s records, that respondent was, during the time of this 
transaction, conducting a business requiring a license under the 
Perishable Agricultural Commodities Act. It based its conclusion 
on records in respondent’s files which showed that respondent was 
purchasing and selling fruits and vegetables in interstate com- 
merce. Obviously, based on the findings of the investigation by the 
Department, respondent was involved in the purchase and sale of 
fruits and vegetables during the applicable period. We find based 
upon this evidence that respondent was operating subject to the 
Act, irrespective of whether it was acting as a retailer or wholesal- 
er. 


2 Thus, if respondent is a retailer, the requirements of 7 U.S.C. § 499a(b) that it 
purchase at least $230,000.00 worth of produce in a year have been met. 
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This proceeding involves an initial determination as to whether 
complainant actually did deal with respondent, and in the second 
instance whether respondent acted in a manner which subjected it 
to liability to complainant regardless of who ultimately received 
the brocolli. Respondent has suggested that the produce was 
bought by City Wide Distributors of Arkansas. However, it ac- 
knowledged in its brief that at least for a short period of time it 
had agreed to pay invoices on behalf of the Arkansas Corporation. 
This acknowledgement in its brief is inconsistent with respondent’s 
claim in paragraph 8 of its Answering Statement that “At no time 
did I, personally or as an officer of the Respondent Corporation, 
guarantee the payment of invoices for produce ordered by the Ar- 
kansas Corporation.” Corry Brokerage, of course, issued a broker’s 
memorandum which showed that respondent was the purchaser. 
The above facts do not prove that respondent actually purchased 
and received the produce involved in this proceeding. However, 
they do show that there was a course of conduct on the part of re- 
spondent on which both the broker and complainant relied, under 
which respondent undertook to make payment on behalf of City 
Wide Distributors of Arkansas even if it did not purchase and re- 
ceive the goods itself. As an ostensibly neutral third party in this 
proceeding, the word of the broker, as manifested by its memoran- 
da, is entitled to great weight. See Homestead Tomato Packing Co. 
v. Mims Produce, Inc., 43 Agric. Dec. ___ (1984); Kern Ridge Grow- 
ers v. T.J. Power & Co., 40 Agric. Dec. 425 (1981). Corry Brokerage, 
by issuing a broker’s memorandum which shows respondent as the 
purchaser, clearly manifested its understanding that respondent 
was the purchaser and receiver of the produce. We find nothing in 
this record which might give credibility to respondent’s claim that 
Corry Brokerage and Mr. Laite were in collusion with each other 
to mislead sellers of produce. Therefore, based on the facts dis- 
cussed above, we have no alternative other than to find the re- 
spondent was involved with respect to the transaction involved in 
this proceeding. 

Having found that respondent was involved in the transaction 
we must determine whether it is liable. When a party subject to 
license under the Act, or alternatively which is licensed under the 
Act, holds itself out as a party willing to make payment for goods, 
whatever its reason, it is liable to make payment for such goods. 
Therefore, the defense raised by respondent that Corry Brokerage 
was not its agent when the transaction herein occurred must fail 
because by its course of conduct respondent at one point utilized 
Corry Brokerage as its agent, and at the very least did not repudi- 
ate that relationship until almost two months after the transaction 
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occurred. Furthermore, respondent held itself out as the buyer to 
complainant, and did not repudiate that understanding until it 
filed its answer on January 31, 1984. Therefore, whether there was 
a contract between complainant and respondent is immaterial. Re- 
spondent, by its action, created at least an apparent agency in 
Corry Brokerage, and acted as if it were the principal. Therefore, 
complainant was entitled to look to it for reimbursement. The G. 
Fava Co. v. Park Hill Produce Company and/or Frank Fernandez, 
19 Agric. Dec. 928 (1960). It is well settled that a principal is bound 
by the acts of an agent which acts within the scope of its authority. 
Robert Johnson v. Carl Fritchey and Lou Loden, 16 Agric. Dec. 1082 
(1957). Furthermore, respondent is estopped to deny such agency 
because it knowingly permitted Corry Brokerage to appear as its 
agent, complainant relied on such representation in good faith, and 
was injured as a result. A. Levy & J. Zentner Company v. American 
National Growers Corp., 19 Agric. Dec. 1022 (1960); Tri-State Sales 
Agency v. Palmetto Fruit & Produce Co., Agric. Dec. 1140 (1955). 

With respect to respondent’s claim that the produce was never 
delivered to it, we find based upon a preponderance of the evidence 
that respondent either actually received the goods or received con- 
structive delivery of them. Corry Brokerage issued a broker’s 
memorandum of sale showing that respondent was the purchaser. 
Complainant also issued an invoice showing that respondent was 
the purchaser, and complainant provided a bill of lading which 
showed that respondent was the purchaser. It is our conclusion 
that the evidence is sufficient to show that respondent did pur- 
chase the goods. 

We are particularly impressed with the fact that the invoice and 
broker’s memorandum were sent to respondent approximately at 
the time the transactions occurred. Presumably, respondent re- 
ceived copies of the invoices and the broker’s memoranda of sale. 
At least it never denied it did. If respondent were truly not in- 
volved in these transactions, it should have notified both those par- 
ties immediately upon receipt of the documents that it did not re- 
ceive or accept the produce. Otherwise, its failure to do so was mis- 
leading to both. Rather than do this respondent did not take any 
action to deny the existence of this contract until January 31, 1984. 
This was nine months after the transaction occurred. This is 


3 Respondent attached a copy of the complaint in Don Whitfield d/b/a Whitfield 
Brokerage Company v. City Wide Distributors, Inc. and/or City Wide Distributors of 
Arkansas, Inc., PACA Docket No. 2-6513, in an effort to support its claim it did not 
purchase the goods. We are not impressed by its contents. Complainant can hardly 
be bound by a complaint in another case, particularly when that case has not been 
decided. 
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simply too late for respondent to deny its involvement with respect 
to the transaction. Immediate action would have permitted com- 
plainant and Corry Brokerage try to trace the goods so as to ascer- 
tain what actually did happen. The conduct of respondent shows 
rather clearly that it did purchase and receive the goods. 

Respondent has not paid complainant $178.50 with respect to the 
transaction discussed above. Based upon our discussion, above, we 
find the respondent owes complainant that sum. Its failure to pay 
this amount is a violation of Section 2 of the Act for which repara- 
tion should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this Order respondent shall 
pay to complainant, as reparation, $178.50 with interest thereon at 
the rate of 13% per annum from June 1, 1983, until paid. 


TANITA Farms, Inc. v. Crry W1pE DistrisuTInG, Inc. PACA Docket 
No. 2-6440. Decided Feburary 19, 1985. 


Failure to pay—Jurisdiction—License—Apparent agency—Constructive delivery— 
Reparation awarded. 


Dennis Becker, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Leslie S. Hauger, Jr., Tulsa, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $91.25 in connection with the sale of a 
partial truckload of onions and turnips in interstate commerce. 

A copy of the report of investigation, and a supplemental report 
of investigation, prepared by the Department was served upon the 
parties. A copy of the formal complaint was served upon respond- 
ent which filed an answer thereto denying liability to complainant. 
Because the amount claimed as damages was less than $15,000, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) is applicable. Under this proce- 
dure the verified pleadings of the parties are part of the evidence 
in the case, as is the Department’s report of investigation. In addi- 
tion, the parties were given the opportunity to file evidence in the 
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form of verified statements. Complainant filed an opening state- 
ment. Respondent filed an answering statement. In addition, re- 
spondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Tanita Farms, Inc., is a corporation with an ad- 
dress at P.O. Box 815, Glendale, Arizona. 

2. Respondent, City Wide Distributors, Inc., is a corporation with 
an address at 2502 Charles Page Blvd., Tulsa, Oklahoma. At the 
time of the transactions involved in this proceeding respondent was 
subject to license under the Act. 

3. The president of respondent is Kenneth Barnes. He is a share- 
holder in an Arkansas Corporation known as City Wide Distribu- 
tors of Arkansas, Inc., located in Lowell, Arkansas. Mr. Ralph 
Laite, Jr., is also a shareholder in that corporation. At one point 
Mr. Barnes agreed with Mr. Laite that respondent would advance 
money to City Wide Distributors of Arkansas for the purchase of 
produce since the latter corporation lacked operating capital. Re- 
spondent admitted that immediately prior to the time of the trans- 
action involved herein, and possibly when it occurred, that “upon 
receipt of produce allegedly purchased by the Arkansas Corpora- 
tion, the undersigned requested the Respondent Corporation to pay 
such invoices, and to then invoice the Arkansas Corporation for the 
sums advanced. When the Arkansas Corporation failed to reim- 
burse the Respondent Corporation, this practice was terminated.” 
However, respondent did not make any statement in the record as 
to when or how the practice of making such payments was termi- 
nated. 

4. During the time of the transaction involved in this proceeding 
respondent purchased and sold fresh fruits and vegetables in the 
course of interstate commerce in quantities sufficient to require it 
to obtain a license under the Act. 

5. On April 2, 1983, complainant sold to respondent in interstate 
commerce 15 cartons of onions at $4.20 per carton and five cartons 
of turnips at $3.70 per carton, plus $.65 per carton for cooling the 
onions, for a total contract price of $91.25, f.o.b. Corry Brokerage of 
Memphis, Tennessee was the broker. It issued a broker’s memoran- 
dum which showed that the respondent was the purchaser. Com- 
plainant issued an invoice which showed that the goods were sold 
to respondent. A bill of lading which was signed by the truck 
driver was issued by complainant which showed that the goods 
were destined for delivery to respondent in Tulsa, Oklahoma. Re- 
spondent did not complain that it was not the purchaser until it 
filed its answer in this proceeding on December 15, 1983. 
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6. A formal complaint was filed in this proceeding on August 24, 
1983, which was within nine months of the time of the cause of 
action herein accrued. 


DISCUSSION 


This is one of 18 similar proceedings involving the respondent, 
City Wide Distributors, Inc.! In this proceeding complainant con- 
tends that dealing through Corry Brokerage it sold to respondent 
onions and turnips which were received and accepted by respond- 
ent, but for which respondent has failed to make payment in the 
total amount of $91.25. Respondent, on the other hand, has raised 
several defenses. First, it claims that the Department of Agricul- 
ture has no jurisdiction in this proceeding because respondent is 
not subject to license under the Act. Second, it claims that Corry 
Brokerage did not act as an agent for respondent, and, therefore, 
could not bind it. Third, respondent says that there was no contract 
between complainant and respondent. Fourth, respondent claims 
that it never received any of the produce which is involved in this 
proceeding. 

We must deal first with the jurisdictional issue before consider- 
ing other issues in this case. Based on all the evidence available in 


1In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this Tribunal in each Decision 
and Order to the existence of all the other cases. The other 17 cases are: 


J-B Distributing Co. v. City Wide Distributors, Inc., PACA Docket No. 2-6386; 
Yakima Fruit & Cold Storage Co. v. City Wide Distributors, Inc., PACA Docket 
No. 2-6412; Tognazzini Supply, Inc. v. City Wide Distributors, Inc., PACA 
Docket No. 2-6419; Donald F. Nicolaus d/b/a/ D-N Produce v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6421; Dennis Produce Sales, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6422; Apple Sales, Inc. v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6423; Jack T. Baillee Co., Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6424; Bull & Price, Inc. a/t/a Allan Bull 
Produce v. City Wide Distributors, Inc., PACA Docket No. 2-6462; Seaboard 
Produce Distributors, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6471; Gold Coast Packing, Inc. v. City Wide Distributors, Inc., PACA Docket No. 
2-6474; Teixeira Farms, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6479; Joe Phillips, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6485; 
Borelli Produce Distributors v. City Wide Distributors, Inc., PACA Docket No. 2- 
6488; King Packing v. City Wide Distributors, Inc., PACA Docket No. 2-6501; 
Don Whitfield d/b/a/ Whitfield Brokerage Company v. City Wide Distributors, 
Inc. and/or City Wide Distributors of Arkansas, Inc., PACA Docket No. 2-6513; 
Corry Brokerage v. City Wide Distributors, Inc., PACA Docket No. 2-6578; and 
Sequoia Enterprises, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6600. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44 Number 1 


this proceeding we find that during the period of the transactions 
respondent was subject to license under the Act. Pursuant to 7 
U.S.C. § 499a(6) a dealer is “any person engaged in the business of 
buying or selling in wholesale or jobbing quantities, as defined by 
the Secretary, any perishable agricultural commodity in interstate 
or foreign commerce. . . .” Pursuant to 7 CFR § 46.2(x) wholesale 
or jobbing quantities are “aggregate quantities of all types of 
produce totaling one ton (2,000 pounds) or more in weight in any 
day shipped, received, or contracted to be shipped or received.” The 
quantity of goods purchased in the 18 proceedings mentioned above 
is so substantial as to warrant the conclusion that respondent pur- 
chased produce totaling at least 2,000 pounds during the period 
April through June, 1983. In addition, the quantity of goods pur- 
chased in those 18 proceedings is so substantial as to warrant the 
conclusion that respondent purchased more than $230,000.00 worth 
of produce during 1983.2 Furthermore, the Department of Agricul- 
ture undertook an investigation to determine whether respondent 
was subject to the Act, and concluded, based upon its inspection of 
respondent’s records, that respondent was, during the time of this 
transaction, conducting a business requiring a license under the 
Perishable Agricultural Commodities Act. It based its conclusion 
on records in respondent’s files which showed that there were out- 
of-state sellers’ invoices, and that respondent was purchasing and 
selling fruits and vegetables in interstate commerce. Obviously, 
based on the findings of the investigation by the Department, re- 
spondent was involved in the purchase and sale of fruits and vege- 
tables during the applicable period. We find based upon this evi- 
dence that respondent was operating subject to the Act, irrespec- 
tive of whether it was acting as a retailer or wholesaler. 

This proceeding involves an initial determination as to whether 
complainant actually did deal with respondent, and in the second 
instance whether respondent acted in a manner which subjected it 
to liability to complainant regardless of who ultimately received 
the strawberries. Respondent has suggested that the produce was 
bought by City Wide Distributors of Arkansas. However, it ac- 
knowledged in its brief that at least for a short period of time it 
had agreed to pay invoices on behalf of the Arkansas Corporation. 
This acknowledgment in its brief is inconsistent with respondent’s 
claim in paragraph 8 of its Answering Statement that “At no time 
did I, personally or as an officer of the Respondent Corporation, 
guarantee the payment of invoices for produce ordered by the Ar- 


2 Thus, if respondent is a retailer, the requirements of 7 U.S.C. § 499a(b) that it 
purchase at least $230,000.00 worth of produce in a year have been met. 
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kansas Corporation.” Corry Brokerage, of course, issued a broker’s 
memorandum which showed that respondent was the purchaser. 
The above facts do not prove that respondent actually purchased 
and received the produce involved in this proceeding. However, 
they do show that there was a course of conduct on the part of re- 
spondent on which both the broker and complainant relied, under 
which respondent undertook to make payment on behalf of City 
Wide Distributors of Arkansas even if it did not purchase and re- 
ceive the goods itself. As an ostensibly neutral third party in this 
proceeding, the word of the broker, as manifested by its memoran- 
da, is entitled to great weight. See Homestead Tomato Packing Co. 
v. Mims Produce, Inc., 43 Agric. Dec. ___ (1984); Kern Ridge Grow- 
ers v. T.J. Power & Co., 40 Agric. Dec. 425 (1981). Corry Brokerage, 
by issuing a broker’s memorandum which shows respondent as the 
purchaser, clearly manifested its understanding that respondent 
was the purchaser and receiver of the produce. We find nothing in 
this record which might give credibility to respondent’s claim that 
Corry Brokerage and Mr. Laite were in collusion with each other 
to mislead sellers of produce. Therefore, based on the facts dis- 
cussed above, we have no alternative other than to find the re- 
spondent was involved with respect to the transaction involved in 
this proceeding. 

Having found that respondent was involved in the transaction 
we must determine whether it is liable. When a party subject to 
license under the Act, or alternatively which is licensed under the 
Act, holds itself out as a party willing to make payment for goods, 
whatever its reason, it is liable to make payment for such goods. 
Therefore, the defense raised by respondent that Corry Brokerage 
was not its agent when the transactions herein occurred must fail 
because by its course of conduct respondent at one point utilized 
Corry Brokerage as its agent, and at the very least did not repudi- 
ate that relationship until almost two months after the last trans- 
action occurred. Furthermore, respondent held itself out as the 
buyer to complainant, and did not repudiate that understanding 
until it filed its answer on December 15, 1983. Therefore, whether 
there was a contract between complainant and respondent is im- 
material. Respondent, by its action, created at least an apparent 
agency in Corry Brokerage, and acted as if it were the principal. 
Therefore, complainant was entitled to look to it for reimburse- 
ment. The G. Fava Co. v. Park Hill Produce Company and/or 
Frank Fernandez, 19 Agric. Dec. 928 (1960). It is well settled that a 
principal is bound by the acts of an agent which acts within the 
scope of its authority. Robert Johnson v. Carl Fritchey and Lou 
Loden, 16 Agric. Dec. 1082 (1957). Furthermore, respondent is es- 
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topped to deny such agency because it knowingly permitted Corry 
Brokerage to appear as its agent, complainant relied on such repre- 
sentation in good faith, and was injured as a result. A. Levy & J. 
Zentner Company v. American National Growers Corp., 19 Agric. 
Dec. 1022 (1960); Tri-State Sales Agency v. Palmetto Fruit & 
Produce Co., 14 Agric. Dec. 1140 (1955). 

With respect to respondent’s claim that the produce was never 
delivered to it, we find based upon a preponderance of the evidence 
that respondent either actually received the goods or received con- 
structive delivery of them. Corry Brokerage issued a broker’s 
memorandum of sale showing that respondent was the purchaser. 
Complainant also issued an invoice showing that respondent was 
the purchaser, and complainant provided a bill of lading signed by 
the truck driver which showed that respondent was the purchaser. 
It is our conclusion that the evidence is sufficient to show that re- 
spondent did purchase the goods.* 

We are particularly impressed with the fact that the invoice and 
broker’s memorandum was sent to respondent approximately at 
the time the transactions occurred. Presumably, respondent re- 
ceived copies of the invoices and the broker’s memoranda of sale. 
Although it denies it did there is nothing in this record to show 
that the documents were not sent to the address contained on 
them. If respondent were truly not involved in these transactions, 
it should have notified both those parties immediately upon receipt 
of the documents that it did not receive or accept the produce. Oth- 
erwise, its failure to do so was misleading to both. Rather than do 
this respondent did not take any action to deny the existence of 
this contract until December 15, 1983. This was eight months after 
the transaction occurred. This is simply too late for respondent to 
deny its involvement with respect to the transaction. Immediate 
action would have permitted complainant and Corry Brokerage try 
to trace the goods so as to ascertain what actually did happen. The 
conduct of respondent shows rather clearly that it did purchase 
and receive the goods. 

Respondent has not paid complainant $91.25 with respect to the 
transaction discussed above. Based upon our discussion, above, we 
find the respondent owes complainant that sum. Its failure to pay 


3 Respondent attached a copy of the complaint in Don Whitfield d/b/a Whitfield 
Brokerage Company v. City Wide Distributors, Inc. and/or City Wide Distributors of 
Arkansas, Inc., PACA Docket No. 2-6513 in an effort to support its claim it did not 
purchase the goods. We are not impressed by its contents. Complainant can hardly 
be bound by a complaint in another case, particularly when that case has not been 
decided. 
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this amount is a violation of Section 2 of the Act for which repara- 
tion should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this Order respondent shall 
pay to complainant, as reparation, $91.25 with interest thereon at 
the rate of 13% per annum from May 1, 1983, until paid. 


J-B DistrisuTinc Co. v. City Wipe Distrisutinc, Inc. PACA 
Docket No. 2-6386. Decided February 19, 1985. 


Failure to pay—Jurisdiction—License—Apparent agency—Constructive delivery— 
Reparation awarded. 
Dennis Becker, Presiding Officer. 


Thomas R. Oliveri, Newport Beach, California, for complainant. 
Leslie S. Hauger, Jr., Tulsa, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION and ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $2,130.00 in connection with three 
transactions in interstate commerce involving shipments of partial 
truckloads of lettuce. 

A copy of the report of investigation, and a supplemental report 
of investigation, prepared by the Department was served upon each 
of the parties. In addition, respondent was served with a copy of 
the formal complaint, and filed an answer thereto denying any li- 
ability to complainant. Since the amount claimed as damages does 
not exceed $15,000, the shortened method of procedure provided in 
section 47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given the op- 
portunity to submit further evidence in the form of verified state- 
ments. Complainant filed an opening statement and a statement in 
reply, and respondent filed an answering statement. Respondent 
also filed a brief. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44 Number 1 


FINDINGS OF FACT 


1. Complainant is a partnership comprised of KDN Enterprises, 
Inc., Donald W. Moore and Henry J. Escher, doing business as J-B 
Distributing Co., with an address at 727 W. 7th Street, Suite 1235, 
Los Angeles, California. 

2. Respondent, City Wide Distributors, Inc. is a corporation with 
an address at 2502 Charles Page Boulevard, Tulsa, Oklahoma. 
During the time in which the transaction in this proceeding oc- 
curred, respondent was subject to license under the Act. 

3. The President of respondent is Kenneth Barnes. He is a share- 
holder in an Arkansas Corporation known as City Wide Distribu- 
tors of Arkansas, Inc., located in Lowell, Arkansas. Mr. Ralph 
Laite, Jr., is also a shareholder in that corporation. At least imme- 
diately prior to the time of the transactions involved in this pro- 
ceeding, and possibly during their occurrence, respondent was in- 
volved in an agreement between itself and City Wide Distributors 
of Arkansas in which respondent assumed financial responsibilities 
for any produce shipments shipped to Lowell, Arkansas. With re- 
spect to some transactions the produce was shipped first to Tulsa, 
Oklahoma. With respect to other transactions the produce was 
shipped to Lowell, Arkansas. Shipments were also made between 
the two companies from time to time. 

4, With respect to each of the transactions involved in this pro- 
ceeding Corry Brokerage of Memphis, Tennessee, acted as the 
broker. 

5. Prior to the transactions involved in this proceeding complain- 
ant dealt with respondent through Corry Brokerage in a transac- 
tion which occurred prior to April 15, 1983. On April 15, 1983, re- 
spondent issued a check to complainant in the sum of $610.00 with 
respect that transaction. 

6. During the months of April, May, and June 1983, respondent 
purchased and sold fruits and vegetables in the course of interstate 
commerce in quantities sufficient to require it obtain a license 
under the Act. 

7. On April 20, 1983, complainant sold to respondent, and 
shipped in interstate commerce, 100 cartons of lettuce, each carton 
containing 30 lbs., at $4.50 per carton, for a total price of $450.00. 
In addition, there was a charge of $.80 per carton for vacuum cool- 
ing and palletizing for total charge of $80.00, plus $20.00 for broker- 
age for a total contract price of $550.00, f.o.b. Complainant issued 
an invoice on April 25, 1983, which showed that the goods were 
sold to respondent. Corry Brokerage issued a broker’s memoran- 
dum with respect to this transaction which show that the respond- 
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ent was the purchaser. Respondent did not complain until after the 
reparation complaint was filed that it was not the purchaser. 

8. On June 2, 1983, complainant sold to respondent, and shipped 
in interstate commerce, 100 cartons of lettuce, each carton contain- 
ing 24 lbs., at $4.00 per carton, for a total price of $400.00. In addi- 
tion, there was a charge of $.70 per carton for vacuum cooling for a 
total charge of $70.00, plus $20.00 for brokerage, for a total con- 
tract price of $490.00, f.o.b. Corry Brokerage issued a broker’s 
memorandum with respect to this transaction which showed that 
the respondent was the purchaser. Complainant issued an invoice 
on June 6, 1983, which showed that the goods were sold to respond- 
ent. Respondent did not complain until after the reparation com- 
plaint was filed that it was not the purchaser. 

9. On June 8, 1983, complainant sold to respondent, and shipped 
in interstate commerce, 100 cartons of lettuce, each carton contain- 
ing 24 Ibs., at $10.00 per carton, for a total price of $1,000.00. In 
addition, there was a charge of $.70 per carton for vacuum cooling 
for a total charge of $70.00, plus $20.00 for brokerage, for a total 
contract price of $1,090.00 f.o.b. Corry Brokerage issued a broker’s 
memorandum with respect to this transaction which showed that 
the respondent was the purchaser. Complainant issued an invoice 
on June 13, 1988, which showed that the goods were sold to re- 
spondent. Respondent did not complain until after the reparation 
complaint was filed that it was not the purchaser. 

10. A formal complaint was filed on July 11, 1983, which was 
within nine months of the time the causes of action herein accrued. 


DISCUSSION 


This is one of 18 similar proceedings involving the respondent, 
City Wide Distributors, Inc.1 In this proceeding complainant con- 


1In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this Tribunal in each Decision 
and Order to the existence of all the other cases. The other 17 cases are: 


Yakima Fruit & Cold Storage Co. v. City Wide Distributors, Inc., PACA 
Docket No. 2-6412; Tognazzini Supply, Inc. v. City Wide Distributors, Inc., 
PACA Docket No. 2-6419; Donald F. Nicolaus d/b/a/ D-N Produce v. City Wide 
Distributors, Inc., PACA Docket No. 2-6421; Dennis Produce Sales, Inc. v. City 
Wide Distributors, Inc., PACA Docket No. 2-6422; Apple Sales, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6423; Jack T. Baillee Co., Inc. v. City 
Wide Distributors, Inc., PACA Docket No. 2-6424; Tanita Farms, Inc. v. City 
Wide Distributors, Inc. PACA Docket No. 2-6440; Bull & Price, Inc. a/t/a Allan 
Bull Produce v. City Wide Distributors, Inc., PACA Docket No. 2-6462; Seaboard 

Continued 
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tends that dealing through Corry Brokerage it sold to respondent 
in three transactions transpiring between April 20, 1983, and June 
8, 1983, partial truckloads of lettuce which were received and ac- 
cepted by respondent, but for which respondent has failed to make 
payment in the total amount of $2,130.00. Respondent, on the other 
hand, has raised several defenses. First, it claims that the Depart- 
ment of Agriculture has no jurisdiction in this proceeding because 
respondent is not subject to license under the Act. Second, it claims 
that Corry Brokerage did not act as an agent for respondent, and 
therefore, could not bind it. Third, respondent says that there was 
no contract between complainant and respondent. Fourth, respond- 
ent claims that it never received any of the produce which is in- 
volved in this proceeding. 

We must deal first with the jurisdictional issue before consider- 
ing other issues in this case. Based on all the evidence available in 
this proceeding we find that during the period of April through 
June 1983, respondent was subject to license under the Act. Pursu- 
ant to 7 U.S.C. § 499a(6) a dealer is “any person engaged in the 
business of buying or selling in wholesale or jobbing quantities, as 
defined by the Secretary, any perishable agricultural commodity in 
interstate or foreign commerce. .. .” Pursuant to 7 CFR § 46.2(x) 
wholesale or jobbing in quantities are “aggregate quantities of all 
types of produce totaling one ton (2,000 pounds) or more in weight 
in any day shipped, received, or contracted to be shipped or re- 
ceived.” The quantity of lettuce involved in the transaction which 
occurred on April 20, 1983, i.e. 100 thirty pound cartons, in and of 
itself equals more than one ton, thereby meeting the requirement 
of the regulations. In addition, the quantity of goods purchased in 
the 18 proceedings mentioned above is so substantial as to warrant 
the conclusion that respondent purchased more than $230,000.00 
worth of produce during 1983.2 Furthermore, the Department of 


Produce Distributors, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6471; Gold Coast Packing, Inc. v. City Wide Distributors, Inc., PACA Docket No. 
2-6474; Teixeira Farms, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6479; Joe Phillips, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6485; 
Borelli Produce Distributors v. City Wide Distributors, Inc., PACA Docket No. 2- 
6488; King Packing v. City Wide Distributors, Inc., PACA Docket No. 2-6501; 
Don Whitfield d/b/a/ Whitfield Brokerage Company v. City Wide Distributors, 
Inc. and/or City Wide Distributors of Arkansas, Inc., PACA Docket No. 2-6513; 
Corry Brokerage v. City Wide Distributors, Inc., PACA Docket No. 2-6578; and 
Sequoia Enterprises, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6600. 

2 Thus, if respondent is a retailer, the requirements of 7 U.S.C. § 499a(b) that it 

purchase at least $230,000.00 worth of produce a year have been met. 
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Agriculture undertook an investigation to determine whether re- 
spondent was subject to the Act, and concluded, based upon its in- 
spection of respondent’s records, that for the period April through 
June 1983, respondent was “conducting a business requiring a li- 
cense under the Perishable Agricultural Commodities Act.” It 
based its conclusion on records in respondent’s files which showed 
that there were many out-of-state sellers’ invoices, and that re- 
spondent was purchasing and selling fruits and vegetables in inter- 
state commerce. Obviously, based upon the findings of the investi- 
gation by the Department, respondent was involved in the pur- 
chase and sale of fruits and vegetables during the applicable 
period. We find based upon this evidence that respondent was oper- 
ating subject to the Act, irrespective of whether it was acting as a 
retailer or wholesaler. 

This proceeding involves an initial determination as to whether 
complainant actually did deal with respondent, and in the second 
instance whether respondent acted in a manner which subjected it 
to liability to complainant regardless of who ultimately received 
the lettuce. It is uncontroverted that on April 15, 1983, complain- 
ant paid $610.00 to respondent with respect to a prior transaction 
in interstate commerce involving the sale of fruit or produce. There 


can be no question in this regard because on that date respondent 
issued its check in the amount of $610.00 to complainant with re- 
spect to an earlier related transaction, and did not deny that such 
was the case. In a letter to the Department of Agriculture Arthur 
M. Zurhorst, the owner of Corry Brokerage, stated as follows: 


Mr. Ken Barnes of City Wide, Tulsa, Oklahoma, formed 
a partnership in Lowell, Arkansas. From the onset it was 
made clear that due to the history of failure in the Lowell 
area, I would be unable to secure credit for them unless 
the Tulsa operation was able to establish a line of credit 
through the Blue Book and assume all financial responsi- 
bility for all shipments into Tulsa and Lowell. Mr. Barnes 
clearly understood, submitted his financial statements to 
the Blue Book and established his line of credit. 


I further advised Mr. Barnes that all the bills would be 
sent to his Tulsa office from where they would have to be 
paid whether I was instructed to have the merchandise de- 
livered to Tulsa or Lowell. During the course of our busi- 
ness transactions some deliveries were made to Tulsa, and 
some to Lowell, with some merchandise being internally 
shipped between the two on their own trucks. 
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Although in its answer respondent denied that it had any in- 
volvement with respect to the transactions in issue in this proceed- 
ing, it is clear that prior to these transactions respondent did pay 
complainant for produce purchased and received in a check dated 
April 15, 1983. While that fact, and the statement of Corry Broker- 
age do not prove that respondent actually purchased and received 
the lettuce involved in this proceeding, they do show that there 
was a course of conduct on the part of respondent on which both 
the broker and complainant relied, in which respondent at least 
undertook to make payments on behalf of City Wide Distributors of 
Arkansas even if it did not purchase and receive the goods itself. 
Respondent never denied that it did this. Neither did respondent 
show that it ever repudiated this alleged agreement, and conveyed 
such repudiation to Corry Brokerage. Furthermore, as an ostensi- 
ble neutral third party in this proceeding the word of the broker is 
entitled to great weight. See Homestead Tomato Packing Co. v. 
Mims Produce, Inc., 48 Agric. Dec. ___ (1984); Kern Ridge Growers 
v. T. J. Power & Co., 40 Agric. Dec. 425 (1981). Corry Brokerage, by 
issuing broker’s memoranda which show respondent as the pur- 
chaser, clearly manifested its understanding that respondent was 
the purchaser and receiver of the produce. Therefore, based on the 
facts discussed above we have no alternative other than to find 
that respondent at least assumed liability for payment with respect 
to the three transactions involved in this proceeding, and that both 
Corry Brokerage and complainant had a right to rely on those rep- 
resentations. 

Having found that respondent made representations on which 
both Corry Brokerage and the complainant were entitled to rely as 
regards payment for the produce that was shipped we must deter- 
mine whether respondent is liable. When a party subject to license 
under the Act, or alternatively which is licensed under the Act, 
holds itself out as a party willing to make payment for goods, what- 
ever its reason, it is liable to make payment for such goods. There- 
fore, the defense raised by respondent that Corry Brokerage was 
not its agent when the transaction herein occurred must fail be- 
cause by its course of conduct respondent at one point utilized 
Corry Brokerage as its agent, and at the very least never repudiat- 
ed that relationship. Furthermore, respondent held itself out as the 
buyer to complainant, and never repudiated that understanding. 
Therefore, whether there was a contract between complainant and 
respondent is immaterial. Respondent, by its action, created at 
least an apparent agency in Corry Brokerage, and acted as if it 
were the principal. Therefore, complainant was entitled to look to 
it for reimbursement. The G. Fava Co. v. Park Hill Produce 
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Company and/or Frank Fernandez, 19 Agric. Dec. 928 (1960). It is 
well settled that a principal is bound by the acts of an agent which 
acts within the scope of its authority. Robert Johnson v. Carl Frit- 
chey and Lou Loden, 16 Agric. Dec. 1082 (1957). Furthermore, re- 
spondent is estopped to deny such agency because it knowingly per- 
mitted Corry Brokerage to appear as its agent, complainant relied 
on such representation in good faith, and was injured as a result. 
A. Levy & J. Zentner Company v. American National Growers Corp., 
19 Agric. Dec. 1022 (1960); Tri-State Sales Agency v. Palmetto Fruit 
& Produce Co., 14 Agric. Dec. 1140 (1955). 

With respect to respondent’s claim that none of the produce was 
ever delivered to it, we find based upon a preponderance of the evi- 
dence that complainant sold the goods to respondent, and that re- 
spondent either actually received the goods or received constructive 
delivery of them. We are particularly impressed by the fact that all 
the pertinent documents in this proceeding, i.e. complainant’s in- 
voices and Corry Brokerage’s memoranda of sale, reflect that the 
delivery was to be to respondent in Tulsa, Oklahoma. Presumably, 
respondent received copies of both the invoices and the broker’s 
memoranda of sale. At least it never denied in a sworn statement 
that it did. If respondent truly were not involved in these transac- 
tions, having previously induced Corry Brokerage and the com- 
plainant believe that it was the receiver of goods in a related trans- 
action, and having paid for those goods, respondent necessarily had 
to notify both those parties immediately upon receipt of the docu- 
ment that it did not receive or accept the produce. Otherwise, its 
action was misleading to both. Rather than do this, respondent did 
not take any action to deny the existence of these contracts until 
the Department of Agriculture undertook an investigation with re- 
spect to these matters. On July 20, 1983, Mr. Leslie S. Hauger, Jr., 
the attorney for respondent, wrote Mr. Joseph E. Ward, the Direc- 
tor of the Southwestern Region of the Regulatory Branch of the 
Fruit and Vegetable Division, United States Department of Agri- 
culture, in Fort Worth, Texas, and told him that respondent did 
not purchase or receive the goods. This was three months after the 
first transaction involved herein occurred, and six weeks after the 
last transaction occurred. This is simply too late for respondent to 
deny its involvement with respect to the several transactions. Im- 
mediate action would have permitted complainant and Corry Bro- 
kerage to avoid further sales, and secondly, to try to trace the 
goods so as to ascertain what actually did happen. The conduct of 
respondent shows rather clearly that it did purchase and receive 
the goods. 
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Respondent has not paid complainant $2,130.00 which complain- 
ant claims is due as the result of the three transactions discussed 
above. Based upon our discussion, above, we find respondent owes 
complainant that sum. Its failure to pay this amount is a violation 
of Section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within thirty days from the date of this Order respondent shall 
pay to complainant, as reparation, $550.00 with interest thereon at 
the rate of 183% per annum from May 1, 1983, until paid. Further- 
more, within thirty days from the date of this Order respondent 
shall pay to complainant, as reparation, $1,580.00 with interest 
thereon at the rate of 138% per annum from July 1, 1983, until 
paid. 


Vanco Propucts Co., INc. v. Macic Crry Propuce Company, INc. 
PACA Docket No. 2-6554. Decided February 20, 1985. 


Accord and satisfaction—Dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
John P. Whittington, Birmingham, Alabama, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $453.72 in connec- 
tion with a shipment of garlic in the course of interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in Section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as is the verified complaint. The answer was unverified and, there- 
fore, is not considered part of the evidence. The parties were also 
given an opportunity to submit additional evidence in the form of 
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verified statements as well as to file briefs. Complainant elected 
not to submit any additional evidence. Respondent initially elected 
not to submit any additional evidence but, after the time for filing 
evidence was completed, respondent filed a petition to reopen and 
submit evidence. Respondent’s petition to reopen was granted and 
its evidence admitted. Complainant was given an opportunity to re- 
spond to the evidence filed by respondent, but elected not to do so. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Vanco Products Co. Inc., is a corporation whose 
address is 2916 Delafield, Houston, Texas. 

2. Respondent, Magic City Produce Company Inc., is a corpora- 
tion whose address is P.O. Box 5561, Birmingham, Alabama. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 

3. On April 6, 1983, complainant sold to respondent 13 cases of 
fresh garlic for a total contract price of $702.00. The garlic was 
shipped in interstate commerce to respondent, which accepted it. 

4. On December 27, 1983, respondent’s attorney sent a letter to 
complainant along with a check issued to complainant dated De- 
cember 27, 1983, in the amount of $248.28. The letter stated, among 
other things, that the check was being tendered in full settlement 
of any claim complainant might have against respondent, and if 
complainant was not interested in accepting the check under such 
conditions, it should return it. The check also contained a hand- 
written notation reading ‘Payment in Full”. Upon receipt of these 
documents, complainant deposited respondent’s check in its ac- 
count. 

5. An informal complaint was filed on January 9, 1984, which 
was within nine months from when the alleged cause of action 
herein accrued. A formal complaint was subsequently filed on 
March 27, 1984. 


CONCLUSIONS 


Respondent does not deny purchasing, receiving and accepting 
the garlic from complainant, as is alleged in the complaint. Howev- 
er, respondent contends that complainant accepted its check for 
$248.28 in full settlement of the matter. Complainant seeks the dif- 
ference between the purchase price of the garlic, $702.00, and the 
$248.28 paid by respondent, or $453.72. 

On the basis of the evidence in the record, it is clear than an 
accord and satisfaction occurred, releasing respondent from any 
further liability. An accord and satisfaction takes place when there 
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is a bona fide dispute between the parties as to the amount due, 
and there is a tender of payment of the disputed amount. The pay- 
ment must be accompanied by such acts and declarations as 
amount to a condition that such payment, if accepted, is accepted 
in full satisfaction. Upon the acceptance of such payment, an 
accord and satisfaction occurs. Six L’s Packing Company Inc. v. Pre- 
ciosa Packing House, Inc., 41 Agric. Dec. 1233 (1982). The December 
27, 1983, letter from respondent’s attorney and the handwritten no- 
tation on respondent’s December 27, 1983, check for $248.28 state 
clearly that the check is intended as payment in full of respond- 
ent’s indebtedness arising from the garlic purchase. Complainant 
accepted the check without reservation, thus creating an accord 
and satisfaction. Accordingly, there is no merit to the complaint, 
and it must be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Sauinas LETTUCE FARMERS COOPERATIVE v. GREGORY A. PLASKETT 
d/b/a Paciric VALLEY PropuceE. Paca Docket No. 2-6483. De- 
cided February 20, 1985. 


Breach of warranty—Dismissed. 


Edward M. Silverstein, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
in the amount of $2,250.00 in connection with one transaction, in 
interstate commerce, involving lettuce and asparagus, each being a 
perishable agricultural commodity. 

Both parties were served with a copy of the Department’s report 
of investigation. In addition, respondent was served with a copy of 
the formal complaint, and filed an answer thereto denying any li- 
ability to complainant. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in Section 47.20 of the Rules of 
Practice (7 CFR § 47.20) has been followed. Pursuant to this proce- 
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dure, the verified pleadings of the parties are considered a part of 
the evidence in the case, as is the Department’s report of investiga- 
tion. In addition, the parties were given the opportunity to submit 
further evidence by way of verified statements. Complainant filed 
an opening statement, respondent filed a answering statement, and 
complainant also filed a statement in reply. In addition, complain- 
ant filed a brief. 


FINDINGS OF FACT 


1.. Complainant, Salinas Lettuce Farmers Cooperative, is a corpo- 
ration whose mailing address is P.O. Box 2176, Salinas, California 
93902. 

2. Respondent, Gregory A. Plaskett, is an individual doing busi- 
ness as Pacific Valley Produce Co., whose mailing address is P.O. 
Box 1688, Salinas, California 93902. At all material times, respond- 
ent was licensed under the Act. 

3. On May 6, 1983, in the course of interstate commerce, com- 
plainant, by oral contract, sold to respondent 750 cartons of lettuce 
at an f.o.b. price of $10.00 per carton ($7,500.00) plus 65 cents per 
carton for cooling ($487.50); and 25 cartons of asparagus at an f.o.b. 
price of $20.00 per carton ($500.00) plus 65 cents per carton for cool- 
ing ($16.25), and $22.50 for a Ryan temperature recorder, for a total 
f.o.b. price of $8,526.25. On that same date, the complainant loaded 
the produce on board a truck sent to its loading dock by the re- 
spondent. Loading was completed at 10:30 p.m. When it loaded the 
asparagus and lettuce on board the truck, complainant included 
two Ryan temperature recorders with the produce. Prior to picking 
up the produce at complainant’s location, at respondent’s request, 
the trucker had already loaded on board the truck carrots, arti- 
chokes, and bunched radishes. On the next day, May 7, 1983, on re- 
spondent’s instructions, the trucker picked up beet tops, rhubarb, 
and Brussels sprouts, from a shipper other than complainant, in 
order to complete his loading. Loading of these commodities was 
completed before noon. Subsequent to loading this last lot of 
produce, the trucker left California for North Carolina. 

4. On May 6, 1983, at approximately 4:00 p.m., a shipping point 
inspection was completed on a lot of lettuce containing 5,280 car- 
tons. The inspector noted the grade as U.S. No. 1, and further 
noted the following, ‘Averages 50% hard, 39% firm, 11% fairly 
firm. Defects average within tolerance’. The lettuce which com- 
plainant shipped to respondent came from this lot. 

5. The truck arrived at respondent’s customer, Winn-Dixie 
Stores, Inc., in Raleigh, North Carolina, at about 7:00 a.m. on May 
11, 1988. Unloading of the produce in the truck began about 10:00 
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a.m. At that time, the refrigeration unit in the truck was shut off 
and the doors left open. After finding the lettuce in unacceptable 
condition, the respondent’s customer called for a federal inspection, 
which was begun at about 1:05 p.m. that day. From the time the 
inspection was requested until the time that the inspection began, 
the lettuce was left partially unloaded on the Winn-Dixie Store’s 
loading dock or in the truck with the refrigeration unit not run- 
ning and the rear doors opened. The temperature on the loading 
dock was around 55°F. 

6. The inspection certificate issued subsequent to the aforemen- 
tioned federal inspection (E 202096) indicates that the mechanical 
refrigeration unit on the truck was not running, and that the rear 
doors were opened. It further indicates that the lettuce was partial- 
ly unloaded, and that the inspection was limited to the rear six 
stacks and three upper layers of the lettuce remaining on board 
the truck as well as the lettuce which had already been unloaded 
off the truck. The certificate indicates that the temperature of the 
lettuce was as follows: “Bottom 53°F., top 40°F., Middle 44°F.”. It 
further indicates that the condition of the lettuce was as follows: 


Heads or portions of head not affected by condition defects 
are fresh and crisp. Wrapper leaves: Averages 2% decay af- 


fecting wrapper leaves only. Head leaves: Averages 1% 
damage by russet spotting. Averages 2% damage by discol- 
oration following bruising. Decay ranges 1 to 5 heads in 
most cartons, many cartons none, averages 7% Bacterial 
Soft Rot and Gray Mold Rot in various stages. 


7. On May 20, 1983, Ryan Instruments Inc., P.O. Box 599, Kirk- 
land, Washington 98033, sent the respondent the following letter: 


Ryan #334677 returned to our Kirkland plant on May 
13, 1983. Upon testing, it was determined that the temper- 
ature’ sensor was reading 1.9° low at 35°F. The chartdrive 
mechanism was accurate as to time. 


Ryan #340704 also returned on May 13, 1983. It was 
also found to be reading 1.9° low at 35°F. The chartdrive 
mechanism was accurate as to time. 


In view of this, we believe the instruments functioned 
properly during the trip. If we may be of further assist- 
ance, please advise. 


8. The tape from Ryan instrument No. 334677 indicates that the 
temperature on board the truck remained below 40° throughout 
the trip. No copy of the tape from Ryan instrument No. 340704 was 
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included within the record of this proceeding. However, the trucker 
indicates that the tape from that machine was within %° of No. 
334677. 

9. Because of the arrival condition of the lettuce, the respondent 
gave its customer, Winn-Dixie Stores, Inc., a $3.00 per carton 
($2,250.00) allowance on the lettuce. 

10. The formal complaint was filed on December 5, 1983, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Since respondent received and accepted the lettuce, it is responsi- 
ble to complainant for the full contract price thereof, less provable 
damages resulting from a breach of contract committed by com- 
plainant. Ice Produce v. Mickelian Sales, 29 Agric. Dec. 150 (1970). 
In the instant case, respondent has alleged such a breach. As the 
party alleging a breach of contract by complainant, the respondent 
has the burden of proving such a breach by a preponderance of the 
evidence. Rocky Ford Dist. Co. v. Angel Produce, 29 Agric. Dec. 93 
(1970). Concomitant therewith, respondent has the burden of prov- 
ing that transportation services and conditions were normal. Valley 
Packing Co. v. Nicholas J. Zerillo, Inc., 28 Agric. Dec. 1852 (1969). 

It is clear that the lettuce did not meet the Department’s good 
delivery standards upon arrival. See 7 CFR § 46.44(a\(2). The sole 
question therefore, since this was an f.o.b. transaction, is whether 
the poor arrival condition of the lettuce was caused by the com- 
plainant, or whether it was caused by an intransit condition. The 
Ryan tape which is made part of the record of this proceeding indi- 
cates that temperature throughout the trip was under 40°F. Such a 
temperature is within the range of temperatures in which lettuce 
should be carried. Moreover, the company which supplied com- 
plainant with the temperature recorder, Ryan Instruments, Inc., 
indicates that the recording instruments were properly calibrated. 
Furthermore, none of the other produce loaded on board the truck 
appears to have been in poor condition upon arrival. In view of the 
above facts, we cannot say that there was abnormal transportation 
services and conditions. In addition, complainant’s claim that the 
shipment was delayed a whole day while another lot of produce 
was loaded on board the truck is not meritorious. The complainant 
did not finish loading the lettuce and asparagus on board the truck 
until 10:30 p.m. on May 6, 1983. The trucker indicates that he com- 
pleted loading the truck by noon on the next day. In view of this, 
at best, the load was only delayed about 12 hours. Such a delay 
should not have caused the lettuce to go bad had it been properly 
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precooled and been in good shipping condition when it was loaded 
on board the truck. 

Since we have found that there were no abnormal shipping con- 
ditions, the complainant’s warranty of suitable shipping conditions 
is maintained in effect. And as the lettuce failed to make good ar- 
rival, we must hold that complainant breach its contract with re- 
spondent. As a result thereof, respondent is entitled to damages. 
The measure of damages for breach of warranty as to accepted 
goods is the difference at the time and place of delivery between 
the value of the goods delivered and the value they would have had 
if they had been as warranted. U.C.C. Section 2-714; Ritepak 
Produce v. Green Grove Markets, 29 Agric. Dec. 165 (1970). We 
accept the value of the goods delivered as being $7.65 per carton or 
$5,737.50, which is the price agreed upon between respondent and 
its customer. The contract price of the lettuce was $7,987.50. Re- 
spondent’s damages are therefore, $2,250.00. This is the amount 
that the respondent has withheld from complainant. 

On the basis of all of the evidence in the case, we hold that com- 
plainant breached the parties’ contract, and that it, therefore, suf- 
fered no damages. Consequently, the complaint must be dismissed. 


ORDER 


The complaint is dismissed. 


HM Distrisutors v. VAN BuREN CouNTy Fruit EXCHANGE OF 
Fiorina Inc. PACA Docket No. 2-6557. Decided February 20, 
1985. 


Acceptance of commodity—Suitable shipping condition—Breach of warranty— 
Resale awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $3,172.63, in con- 
nection with a lot of cucumbers sold and shipped in the course of 
interstate commerce. 
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A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in Section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were also 
given an opportunity to submit additional evidence in the form of 
verified statements as well as to file briefs, but declined to do so. 


FINDINGS OF FACT 


1. Complainant, HM Distributors, is an individual, Humberto J. 
Monteverde, whose address is P.O. Box 548, Nogales, Arizona. 

2. Respondent, Van Buren County Fruit Exchange of Florida 
Inc., is a corporation whose address is P.O. Box 1029, Pompano 
Beach, Florida. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 

3. On March 31, 1983, complainant sold to respondent 180 crates 
of select cucumbers at $19.90 per crate plus $.50 per crate palletiz- 
ing, for a total contract price of $3,672.00, f.o.b. The contract was 
made through a broker, Joe James, Inc., Nogales, Arizona, with 
whom all negotiations occurred. Shipment was to be made to re- 
spondent’s customer in Belle Vernon, Pennsylvania. 

4. On March 31, 1983, the cucumbers were shipped in interstate 
commerce from complainant to Belle Vernon, Pennsylvania, where 
they arrived on April 4, 1983. On April 4, 1983, respondent was in- 
formed that its customers had rejected the cucumbers. That same 
day, respondent spoke to the broker over the telephone and stated 
that there were problems with the load. The broker urged that re- 
spondent secure an inspection. During this conversation, respond- 
ent did not specifically state that it desired to reject the cucumbers. 

5. Respondent had the cucumbers shipped to Pittsburgh, Pennsyl- 
vania, where they were inspected at 12:10 p.m. on April 4, 1983. 
The inspection found as follows, in relevant part: 


Products Inspected: CUCUMBERS in wirebound crates la- 
beled “Paris” Precooled Cucumber, 1% Bu., Grown In 
Mexico, H.M. Distributors, Nogales, Arizona. 


Applicant states 222 wirebound crates. 
Condition of Pack: Tight. 
Temperature of Product: Various locations: 42°F. to 46°F. 
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Condition: Generally fresh and firm. Decay from 2 to 8% 
in most samples, none in some samples, average 4%, Bac- 
terial Soft Rot, in various stages, mostly advanced. 


Remarks: Applicant states lot was unloaded from a trailer 
under lot #1049. 


6. At sometime subsequent to the inspection, respondent called 
the broker and informed it of the inspection results. Respondent 
did not specifically state that it wanted to reject the cucumbers. 

7. On April 4, 1988, respondent turned the cucumbers over to 
Gullo Produce Company Inc., Pittsburgh, Pennsylvania, for con- 
signment handling. Gullo Produce Company Inc. remitted net pro- 
ceeds of $1,147.37. 

8. On May 19, 1983, respondent sent complainant a letter, accom- 
panied by a check for $499.37. Respondent also sent complainant 
the recap of sales prepared by Gullo Produce Company Inc., with 
handwritten additions made by respondent. The recap of sales 
shows that the 180 cartons of cucumbers were sold as follows: four 
at $22.00 per crate, 27 at $20.00 per crate, 29 at $10.00 per crate, 46 
at $7.00 per crate, two at $5.00 per crate, 16 at $4.00 per crate, five 
at $3.00 per crate, five at $2.00 per crate, 18 for $10.00, and 28 
dumped, for gross proceeds of $1,349.00. Subtracted from this sum 
were $33.00 for inspection and $168.63 for commission, resulting in 
net proceeds of $1,147.37. No dates of sale were noted. Respondent 
wrote on the recap that it deducted an additional $612.00 for 
freight on the resale and $36.00 for brokerage, leaving $499.37. Re- 
spondent remitted this sum to complainant, which accepted it as 
partial payment without prejudice. 

9. Respondent has failed to pay complainant the difference be- 
tween the $499.33 remitted and the invoice price of $3,672.00, or 
$3,172.63. 

10. An informal complaint was filed on September 28, 1983, 
which was within nine months from when the cause of action 
herein accrued. A formal complaint was subsequently filed on 
March 23, 1984. 


CONCLUSIONS 


Respondent denies any liability, claiming that there was a 
breach of contract by complainant because of the poor condition of 
the cucumbers upon their delivery at the place of business of re- 
spondent’s customer. Respondent also appears to be claiming that 
it rejected the load. 

The first issue is whether there was a rejection by respondent. 
Complainant denies having heard of any problem until April 14, 
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1983, when the broker called and informed it of the results of the 
April 4,.1983, inspection. Respondent contends that on April 4, 
1983, it told the broker that its customer had rejected the load and 
that there were problems with it. According to respondent, the 
broker advised respondent to secure an inspection, which it pro- 
ceeded to do. Respondent asserts that it called back the broker that 
same day, April 4, 1988, told him of the inspection results, and said 
that it would try to resell the cucumbers in Pittsburgh, Pennsylva- 
nia. However, the broker, in a November 9, 1983, letter to the De- 
partment, states that on April 4, 1983, respondent merely informed 
him that there were problems, and asserts that it never received 
any inspection results until April 14, 1983. The broker’s version of 
events is usually given great weight because of its presumed lack of 
bias. Accordingly, we conclude that respondent failed to give any 
notice of rejection concerning the load of cucumbers at issue. 
Therefore, respondent is considered to have accepted the load. 

Having accepted the cucumbers, respondent is liable for the con- 
tract price, less damages, due to any breach of warranty. Respond- 
ent has the burden of proving both the breach and damages by a 
preponderance of the evidence. Farm Market Service, Inc. v. Albert- 
son’s Inc. a/t/a Southco Division, 42 Agric. Dec. 429 (1983). 

The cucumbers were subjected to a federal inspection on April 4, 
1988, which resulted in a finding of four percent decay, mostly in 
advanced stages (Finding of Fact 5). This constitutes a breach of 
complainant’s suitable shipping condition warranty (see 7 CFR 
46.43(j)). As damages resulting from the breach, respondent is enti- 
tled to the difference between the value of the cucumbers, at the 
time and place of acceptance, if they had been as warranted, and 
their actual value. The value of the cucumbers as warranted at the 
time and place of acceptance is best determined by the Market 
News Service Reports listings at Pittsburgh, Pennsylvania, for 
April 4, 1983, which show cucumbers such as those involved herein 
at $29.00 to $30.00 per crate. At $29.00 per crate, the 180 cartons of 
cucumbers had a value, as warranted, of $5,220.00. The actual 
value of the cucumbers is usually determined by the results of a 
prompt and proper resale. See Homestead Tomato Packing Co., Inc. 
v. Austin J. Merkel Co., Inc., 40 Agri. Dec. 1587 (1981). Respondent 
claims that it turned the cucumbers over to Gullo Produce Compa- 
ny Inc., which remitted $1,147.37. In the recap of sales of Gullo 
Produce Company Inc., none of the 180 crates are shown as having 
been sold for $29.00, the value of the cucumbers if they had been as 
warranted, and only four crates are shown to have been sold in 
excess of $20.00 per crate. Most of the cucumbers were sold at $7.00 © 
per crate (Finding of Fact 8). Even cucumbers with an average of 
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four percent decay, as here, should have sold for substantially 
more. Therefore, we conclude that respondent’s resale was not 
prompt and proper. The Pittsburgh Market News Service Reports 
for April 4, 1983, does indicate the value of “ordinary” cucumbers 
at $20.00 to $23.00 per crate. We believe that the cucumbers at 
issue here were in an “ordinary” condition as described in the 
Market News Service Reports, and that the figure of $20.00 per 
crate is an accurate representation of the actual value of the cu- 
cumbers on April 4, 1983. Therefore, at $20.00 per crate, the actual 
value of the cucumbers was $3,600.00. Deducting this sum from 
$5,220.00, the value of the cucumbers if they had been as warrant- 
ed, leaves $1,620.00 as repondent’s damages. The difference be- 
tween the contract price of $3,672.00 and respondent’s damages of 
$1,620.00 is $2,052.00. Respondent has already paid $499.37. Re- 
spondent is, thus, liable for an additional $1,552.63, and its failure 
to pay this sum to complainant is a violation of Section 2 of the 
Act, for which reparation should be awarded, with interest. 


ORDER 


Within thirty (30) days from the date of this Order, respondent 
shall pay to complainant, as reparation, $1,552.63, with interest 


thereon at the rate of 13% per annum from May 1, 1983, until 
paid. 


Sun Worip INTERNATIONAL, INC. v. M.G. Syracuse & Sons Pro. 
Inc. PACA Docket No. 2-6566. Decided February 20, 1985. 


Acceptance—Breach of contract, burden of proof—Suitable shipping condition— 
breach not established—Commercial unit. 

Where respondent accepted a shipment of plums and nectarines, he must prove a 
breach of the contract and damages by a preponderance of the evidence in order to 
prevail. Respondent’s evidence that the plums failed by one percent to grade USS. 
No. 1 was insufficient to prove that the complainant failed to ship the produce in 
suitable shipping condition in an F.O.B. contract. Acceptance of part of a load con- 
stitutes acceptance of the entire load. Resale constitutes proof of acceptance. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
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timely complaint was filed in which complainant seeks $2,465.70 in 
connection with a transaction in interstate commerce involving 
plums and nectarines, both perishable agricultural commodities. 

Copies of the Department’s report of investigation were served 
on both parties. In addition, respondent was served with a copy of 
the formal complaint, and filed an answer thereto denying any li- 
ability to complainant. Moreover, the respondent filed a counter- 
claim against complainant in the amount of $816.60 in connection 
with the same transaction. 

Since the amount claimed as damages did not exceed $15,000.00, 
the shortened procedure provided in Section 47.20 of the Rules of 
Practice was followed. Under this procedure the verified pleadings 
of the parties are considered a part of the evidence of the case, as 
is the Department’s report of investigation. In addition, the parties 
were given the opportunity to submit further evidence by way of 
verified statements, however, neither party did so. Also, neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sun World International, Inc., is a corporation 
whose mailing address is 5544 California Avenue, Bakersfield, Cali- 


fornia 93309-1698. 

2. Respondent, M. G. Syracuse & Sons Pro., Inc., is a corporation 
whose mailing address is 1345 Rutherford Road, Greenville, South 
Carolina 29609-3196. 

3. At all material times, both parties were licensed under the 
Act. 

4. On July 5, 1983, in the course of interstate commerce, com- 
plainant, by oral contract, sold to respondent 240 cartons of nectar- 
ines at an f.o.b. price of $6.00 per carton ($1,440.00), and 720 car- 
tons of plums at an f.o.b. price of $8.00 per carton ($5,760.00), plus 
55 cents per carton for pre-cooling ($528.00), and 15 cents per 
carton for palletization ($144.00), for a total agreed f.o.b. contract 
price of $7,872.00. On that same date, the complainant shipped the 
produce to the respondent. The produce arrived in Greenville, 
South Carolina on Saturday, July 9, 1983. The respondent was dis- 
satisfied with the arrival condition of the plums. Thereafter, sever- 
al telephone conversations were made between the parties, some- 
times through the offices of the broker in the transaction, Spratte- 
Shelnutt, Inc., Administration Building, State Farmer’s Market, 
Forest Park, Georgia 30050. As no Federal inspection could be had 
on the Saturday, July 9, 1983, arrival date of the produce, the par- 
ties agreed that respondent would unload the plums pending a Fed- 
eral inspection on the following Monday. On Monday, July 11, 
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1983, at 10:00 a.m., the plums were inspected. The inspection certif- 
icate issued following that inspection (F 079654) indicates that the 
plums were stacked on pallets in the respondent’s cold storage 
room, that the temperature of the plums ranged from 36 to 38°F., 
and that the quality of the plums was as follows: “Clean, mature, 
generally well formed. Grade defects range from 3 to 9%, average 
6%, generally scars, misshapened and skin punctures.” The inspec- 
tor noted the condition of the plums as follows: 


Mostly hard, some firm, with 50% to full surface 
medium to dark red color. Ranges from 3 to 11%, average 
6% serious damage by soft fruit. Ranges from 2 to 7%, av- 
erage 4% damage including 1% serious damage by dark 
brown to black surface discoloration. Less than 1% decay. 


In addition, the inspector noted the grade of the plums as fol- 
lows: “Meets quality requirements but fails to grade U.S. No. 1 
only account condition.” 

5. Subsequent to the above noted inspection, the respondent, 
through the offices of the broker, attempted to have the complain- 
ant move the plums elsewhere, but complainant either would not 
or was not able to do so. Complainant offered respondent a $1.50 


per carton allowance, but respondent refused to accepted this. On 
July 14, 1983, when negotiations between the parties apparently 
completely terminated, the respondent notified complainant that it 
would sell the plums for complainant’s account. On July 14, 1983, 
the broker sent the complainant the following telegram: 


CONFIRM TELEPHONE CONVERSATION THIS DATE 
AND PREVIOUS PHONE CONVERSATIONS OF JULY 
9th, 11th, 12th, AND 13th, 720 LUGS OF PLUMS AR- 
RIVED ON SATURDAY JULY 9 WITH PROBLEMS. AS 
NO USDA INSPECTOR TO BE CONTACTED SYRACUSE 
UNLOADED WITH YOUR PERMISSION, PENDING 
OUTCOME OF INSPECTION. AFTER INSPECTION 
MADE ON JULY 11th, YOU WERE NOTIFIED OF RE- 
SULTS AND ADVISED THAT SYRACUSE WOULD NOT 
BE ABLE TO MOVE PLUMS THROUGH REGULAR 
CHANNELS DUE TO CONDITIONS. AND ASK THAT 
YOU PLACE PART OR ALL ELSEWHERE AT THAT 
TIME YOU ADVISED THAT YOU WOULD ALLOW A 
$1.50 PER LUG ALLOWANCE. SYRACUSE ADVISED 
THAT HE WOULD NOT SETTLE AT THAT PRICE AND 
AGAIN ASKED THAT YOU MOVE PLUMS ELSE- 
WHERE. THIS WAS DISCUSSED ON WEDNESDAY 
JULY 13th AND ALSO ON JULY 14th. SYRACUSE NOW 
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ADVISES THAT HE WILL SELL FOR YOUR ACCOUNT 
FOR THE BEST POSSIBLE PRICE IN THE GREEN- 
VILLE SOUTH CAROLINA AREA MARKET. 


6. During the period July 11, 1983, through July 21, 1983, re- 
spondent sold 674 of the 720 cartons of plums at prices ranging 
from $7.00 per carton to $12.75 per carton (average price $8.51) for 
a total of $5,736.15. The disposition of the remaining 46 cartons of 
plums is unknown. 

7. On or about August 2, 1983, the respondent submitted an ac- 
counting to the complainant for the entirety of the shipment. The 
accounting indicated that respondent sold 674 lugs of plums at an 
average price of $8.05 per lug ($5,425.70). Respondent deducted 
therefrom $1.00 per carton for handling ($674.00), and $2.10 per 
carton for freight ($1,415.40), and reported a return of $3,336.30 as 
to the plums. Further, respondent paid complainant $1,440.00 for 
the 240 cartons of nectarines, $528.00 for pre-cooling, and $144.00 
for palletization. Respondent also deducted the cost of the federal 
inspection ($42.00). Respondent submitted a check to the complain- 
ant in the amount $5,406.30. 

8. The formal complaint was filed on March 7, 1984, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


We must first decide whether the respondent accepted the load 
of plums and nectarines. It must be held that respondent did 
accept them because it admits accepting the nectarines which were 
part of the commercial unit making up the shipment. Thus, it must 
be held that it also accepted the plums. 7 CFR section 47.43(ii); Sa- 
linas Lettuce Farmers Coop. v. Larry Ober Co., 39 Agric. Dec. 65 
(1980). Also, respondent must be determined to have accepted the 
plums because it began selling them on July 11, 1983, prior to the 
time when the negotiations between the parties regarding the nec- 
tarine’s disposition fell apart, thereby indicating that it was accept- 
ing dominion and control over them. Bates Potato Co. v. I. Kallish 
& Sons, 18 Agric. Dec. 1301 (1959). 

Since we hold that respondent accepted the full shipment of 
produce, the next issue with which we must deal is whether the re- 
spondent is entitled to damages resulting from a breach of contract 
committed by the complainant. The respondent has the burden of 
proving such a breach and the damages resulting therefrom by a 
preponderance of the evidence. Rocky Ford Dist. Co. v. Angel 
Produce, 29 Agric. Dec. 93 (1970). We hold that that respondent has 
failed to prove that the complainant breached the parties’ contract. 
In support of its position that there was a breach, the respondent 
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offers the July 11, 1983, inspection certificate. However, the 
damage reported on that certificate indicates that the reason why 
the plums failed to grade U.S. No. 1 at the time of the inspection 
was that the shipment exceeded the tolerance for serious damage 
by only 1%. See 7 CFR § 51.1525(a)(2). Such a small variation from 
the tolerance is insufficient in an f.o.b. sale to warrant a holding 
that the shipper failed to ship produce in suitable shipping condi- 
tion. See, Harvest Fresh Produce, Inc. v. Clark-Ehre Produce Co., 39 
Agric. Dec. 703 (1980). 

In view of the above, the respondent was obligated to complain- 
ant for the full agreed f.o.b. contract price or $7,872.00. It has paid 
complainant only $5,406.30. Therefore, respondent still is obligated 
to complainant in the amount of $2,465.70. Respondent’s failure to 
pay complainant the $2,465.70 is a violation of Section 2 of the Act 
for which reparation plus interest should be awarded. Further, in 
view of the above, the respondent’s counterclaim should be dis- 
missed. 

ORDER 


Within 30 days from the date of this Order, the respondent shall 
pay complainant $2,465.70, as reparation, with interest thereon at 
the rate of 13 percent per annum from August 1, 1983, until paid. 

The counterclaim is dismissed. 


TEIXEIRA Farms, INc. v. Crry Wipe Distrisutors, Inc. PACA 
Docket No. 2-6479. Decided February 20, 1985. 


Failure to pay—Jurisdiction—Failure to meet burden of proof—Dismissal. 


Dennis Becker, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Leslie S. Hauger, Jr., Tulsa, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $724.95 in connection with the sale of 
two partial truckloads of produce in intersate commerce. 

A copy of the report of investigation, and a supplemental report 
of investigation, prepared by the Department was served upon the 
parties. A copy of the formal complaint was served upon respond- 
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ent which filed an answer thereto denying liability to complainant. 
Because the amount claimed as damages was less than $15,000, the 
shortened method of procedure provided in Section 47.20 of the 
Rules of Practice (7 CFR § 47.20) is applicable. Under this proce- 
dure the verified pleadings of the parties are part of the evidence 
in the case, as is the Department’s report of investigation. In addi- 
tion, the parties were given the opportunity to file evidence in the 
form of verified statements. Complainant filed an opening state- 
ment. Respondent filed an answering statement. In addition, re- 
spondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Teixeira Farms, Inc., is a corporation with an 
address at 2600 Bonita Lateral Road, Santa Maria, California. 

2. Respondent, City Wide Distributors, Inc., is a corporation with 
an address at 2502 Charles Page Blvd., Tulsa, Oklahoma. At the 
time of the transactions involved in this proceeding respondent was 
subject to license under the Act. 

3. The president of respondent is Kenneth Barnes. He is a share- 
holder in an Arkansas Corporation known as City Wide Distribu- 
tors of Arkansas, Inc., located in Lowell, Arkansas. Mr. Ralph 
Laite, Jr., is also a shareholder in that corporation. At one point 
Mr. Barnes agreed with Mr. Laite that respondent would advance 
money to City Wide Distributors of Arkansas for the purchase of 
produce since the latter corporation lacked operating capital. Re- 
spondent admitted that “upon receipt of produce allegedly pur- 
chased by the Arkansas Corporation, the undersigned requested 
the Respondent Corporation to pay such invoices, and to then in- 
voice the Arkansas Corporation for the sums advanced. When the 
Arkansas Corporation failed to reimburse the respondent Corpora- 
tion, this practice was terminated.” However, respondent did not 
make any statement in the record as to when or how the practice 
of making such payments was terminated. 

4. During the time of the transaction involved in this proceeding 
respondent purchased and sold fresh fruits and vegetables in the 
course of interstate commerce in quantities sufficient to require it 
to obtain a license under the Act. 

5. On May 27, 1983, complainant sold in interstate commerce 150 
cartons of lettuce, for a total price $652.50, f.o.b., including cooling 
and brokerage. It issued an invoice which showed that respondent 
was the buyer. 

6. On June 3, 1983, complainant sold in interstate commerce nine 
cartons of cauliflower for a total price of $72.45, f.o.b., including 
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cooling and and brokerage. It issued an invoice and bill of lading 
which showed that respondent was the buyer. 

7. A formal complaint was filed in this proceeding on January 3, 
1984, which was within nine months of the time the causes of 
action herein accrued. 


DISCUSSION 


This is one of 18 similar proceedings involving the respondent, 
City Wide Distributors, Inc.' In this proceeding complainant con- 
tends that dealing through Corry Brokerage it sold to respondent 
in two transactions lettuce and cauliflower which were received 
and accepted by respondent, but for which respondent has failed to 
make payment in the total amount of $724.95. Respondent, on the 
other hand, has raised several defenses. First, it claims that the 
Department of Agriculture has no jurisdiction in this proceeding 
because respondent is not subject to license under the Act. Second, 
it claims that Corry Brokerage did not act as an agent for respond- 
ent, and, therefore, could not bind it. Third, respondent says that 
there was no contract between complainant and respondent. 
Fourth, respondent claims that it never received any of the 
produce which is involved in this proceeding. 


1In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this Tribunal in each Decision 
and Order to the existence of all the other cases. The other 17 cases are: 


J-B Distributing Co. v. City Wide Distributors, Inc., PACA Docket No. 2-6386; 
Yakima Fruit & Cold Storage Co. v. City Wide Distributors, Inc., PACA Docket 
No. 2-6412; Tognazzini Supply, Inc. v. City Wide Distributors, Inc., PACA 
Docket No. 2-6419; Donald F. Nicolaus d/b/a/ D-N Produce v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6421; Dennis Produce Sales, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6422; Apple Sales, Inc. v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6423; Jack T. Baillee Co., Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6424; Tanita Farms, Inc. v. City Wide 
Distributors, Inc. PACA Docket No. 2-6440; Bull & Price, Inc. a/t/a Allan Bull 
Produce v. City Wide Distributors, Inc., PACA Docket No. 2-6462; Seaboard 
Produce Distributors, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6471; Gold Coast Packing, Inc. v. City Wide Distributors, Inc., PACA Docket No. 
2-6474; Joe Phillips, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6485; Borelli Produce Distributors v. City Wide Distributors, Inc., PACA Docket 
No. 2-6488; King Packing v. City Wide Distributors, Inc., PACA Docket No. 2- 
6501; Don Whitfield d/b/a/ Whitfield Brokerage Company v. City Wide Distribu- 
tors, Inc. and/or City Wide Distributors of Arkansas, Inc., PACA Docket No. 2- 
6513; Corry Brokerage v. City Wide Distributors, Inc., PACA Docket No. 2-6578; 
and Sequoia Enterprises, Inc. v. City Wide Distributors, Inc., PACA Docket No. 
2-6600. 
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We must deal first with the jurisdictional issue before consider- 
ing other issues in this case. Based on all the evidence available in 
this proceeding we find that during the period of the transactions 
respondent was subject to license under the Act. Pursuant to 7 
U.S.C. § 499a(6) a dealer is “any person engaged in the business of 
buying or selling in wholesale or jobbing quantities, as defined by 
the Secretary, any perishable agricultural commodity in interstate 
or foreign commerce. . . .” Pursuant to 7 CFR § 46.2(x) wholesale 
or jobbing quantities are “aggregate quantities of all types of 
produce totaling one ton (2,000 pounds) or more in weight in any 
day shipped, received, or contracted to be shipped or received.” The 
quantity of goods purchased in the 18 proceedings mentioned above 
is so substantial as to warrant the conclusion that respondent pur- 
chased produce totaling at least 2,000 pounds during the period 
April through June, 1983. In addition, the quantity of goods pur- 
chased in those 18 proceedings is so substantial as to warrant the 
conclusion that respondent purchased more than $230,000.00 worth 
of produce during 1983.2 Furthermore, the Department of Agricul- 
ture undertook an investigation to determine whether respondent 
was subject to the Act, and concluded, based upon its inspection of 
respondent’s records, that respondent was, during the time of this 
transaction, conducting a business requiring a license under the 
Perishable Agricultural Commodities Act. It based its conclusion 
on records in respondent’s files which showed that respondent was 
purchasing and selling fruits and vegetables in interstate com- 
merce. Obviously, based on the findings of the investigation by the 
Department, respondent was involved in the purchase and sale of 
fruits and vegetables during the applicable period. We find based 
upon this evidence that respondent was operating subject to the 
Act, irrespective of whether it was acting as a retailer or 
whole saler. 

This proceeding involves an initial determination as to whether 
complainant actually did deal with respondent, and in the second 
instance whether respondent acted in a manner which subjected it 
to liability to complainant regardless of who ultimately received 
the produce. As the party claiming that respondent purchased and 
received the lettuce and cauliflower, complainant has the burden of 
proof to show that such was the case. New York Trade Association 
v. Sidney Sandler, 32 Agric. Dec. 702 (1973). Based on this record 
we find that complainant has failed to sustain its burden of proof. 
Although complainant claims to have sold the produce through 


2 Thus, if respondent is a retailer, the requirements of 7 U.S.C. § 499a(b) that it 
purchased at least $230,000.00 worth of produce in a year have been met. 
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Corry Brokerage, it has failed to provide the usual broker’s memo- 
randum for each sale, which documents would show the terms of 
sale, and to whom the goods were sold. In a case such as this, 
where respondent hotly contests the claim that it purchased and 
received the goods, it is important that there be provided stronger 
evidence than invoices and bills of lading to show that respondent 
was the purchaser. Documents prepared by the broker, an ostensi- 
bly neutral third party, provide the nexus between the seller and 
the respondent. They have not been provided in this case. All that 
was provided is a letter from Arthur M. Zurhorst of Corry Broker- 
age to the Department of Agriculture which was received August 
17, 1983.2 Without verification of broker’s memoranda we cannot 
accept the statements therein that Mr. Barnes would handle finan- 
cial concerns in dealings in which Ralph Laite, Jr. was involved as 
having any probative value. Thus, complainant has neither proved 
that respondent purchased and received the produce or that it 
acted in a manner which subjected it to liability. Therefore, the 
complaint must be dismissed. 


ORDER 
The complaint is dismissed. 


In re: W.H. McLeop & Son v. THE CHARLESTON COUNTY WHOLESALE 
VEGETABLE MARKET, INc. PACA Docket No. 2-6707. Decided 
February 21, 1985. 


Failure to pay—Undisputed amount. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely informal complaint was filed on April 23, 1984 and a formal 
complaint was filed on October 4, 1984. Complainant seeks to recov- 
er $10,498.38 which amount is alleged to be the total purchase 
price for produce sold to and accepted by respondent in May and 
June, 1983. Respondent filed an answer to the formal complaint on 


3 This document was attached to respondent’s answering statement. 
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December 26, 1984, admitting that $736.20 of the amount claimed 
by complainant was due and owing to complainant on account of 
the transactions involved herein. 


Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary ... may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$736.20. Payment of this amount shall be made within 30 days 
from the date of this Order with interest thereon at the rate of 13 
percent per annum from July 1, 1983, until paid. A failure to pay 
this amount within 30 days will constitute a violation of section 2 
of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no Order for the payment of undisputed 
amount had been issued. 


M&M Propuce FARMS AND SALES v. Sot SAuins Inc. PACA Docket 
No. 2-6525. Decided February 21, 1985. 


Accord and satisfaction—Conditional tender—Breach of contract—Suitable 
shipping condition—Reparation awarded. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Howard Silberberg, McLean, Virginia, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agriculture 
Commodities Act, (1930), as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $2,548 in connec- 
tion with a transaction in interstate commerce involving one truck- 
load of onions. 
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A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto 
denying liability to complainant. 

Since the amount claimed as damages in the formal complaint 
does not exceed $15,000.00, the shortened procedure set forth in the 
Rules of Practice (7 CFR 47.20) is applicable. Under this procedure 
the verified pleadings of the parties together with the Depart- 
ment’s report of investigation are considered as evidence. In addi- 
tion the parties were given the opportunity to file evidence in the 
form of sworn statements, but neither party did so. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Matthew Rogowski, 
Mark Rogowski, and Sigmund Rogowski, doing business as M&M 
Produce Farms and Sales, whose address is R.D. #2, Goshen, New 
York. 

2. Respondent, Sol Salins, Inc., is a corporation whose address is 
1325-5th Street, N.E., Washington, D.C. At the time of the transac- 
tion involved herein respondent was licensed under the Act. 

3. On or about September 14, 1983, complainant sold to respond- 
ent, and shipped from loading point in the State of New York to 
respondent in Washington, D.C., one truckload of straight run com- 
mercial onions as follows: 760 50 pound bags of yellow onions at 
$7.00 per bag delivered and 100 25 pound bags of red onions at 
$7.50 per bag delivered, or a total invoice price of $6,070. 

4. The onions were federally inspected at respondent’s place of 
business in Washington, D. C. on September 16, 1983, at 9:00 a.m. 
A preliminary restricted report issued by this Department showed 
the following in relevant part: 


APPLICANT: Sol Salins Inc. 


COMMODITY: Yellow Onions (designated Prepack) 
' “M&M, N.Y.” Generally Firm. Dry. 
Decay ranges 1 to 10% in Most, More 
in some, Average 4% Gray Mold Rot 
occuring (sic) in neck and 1 to 3 
scales. Red Onions: “Onions, 25 lbs” 

Firm. No decay. 


TEMPERATURES: 51-52°F. 
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5. The formal complaint was filed on February 27, 1984, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits it purchased and accepted the onions as set 
forth in the findings of fact, but raises several defenses to the com- 
plaint. First, respondent alleges that the contract called for U.S. 
No. 1 grade onions rather than “straight run commercial onions” 
as claimed by complainant. Complainant attached to its formal 
complaint a copy of its invoice dated September 14, 1983. Respond- 
ent has not denied the receipt of this invoice, and nowhere has re- 
spondent shown that it objected to the terms of such invoice. The 
invoice shows the sale of the onions without any grade designation. 
We conclude that the onions were sold without reference to grade. 

Respondent contends that there was an accord and satisfaction. 
In support of this contention respondent points to two documents 
in the Department’s report of investigation. The first document is a 
statement which shows the yellow onions as purchased by respond- 
ent from complainant at a price of $6.60 per bag, or $5,016.00,! and 
also shows that 67 bags of such onions were dumped. On the state- 
ment respondent claims $6.60 per bag for the dumped onions. In 
addition the statement shows: “less allowance per Matthew 693 at 
$2.60 (1801.80)”.2 The statement shows respondent as paying the 
full $7.50 per bag purchase price for the red onions and shows a 
net figure of $3,522.00. The second document is a check for 
$3,522.00 which contains the following wording in small print in 
the upper left hand corner: “THIS CHECK IS IN SETTLEMENT 
OF THE FOLLOWING INVOICES.” Following the quoted words 
are spaces in which to record the dates and amounts of various in- 
voices. All of such spaces are blank. Although the check issued by 
respondent was negotiated by complainant without protest, the 
wording on such check falls short of putting complainant on notice 
that the check was intended by respondent to be offered to com- 
plainant only on the condition that it be accepted in full satisfac- 
tion for the onions. We recognize that the accompanying state- 
ments imply a contention by respondent that only $3,522.00 is 


1In a letter to this Department, dated November 21, 1983, and included as an 
exhibit to the Department’s report of investigation, Ronald M. Salins, president of 
respondent, contended that the original price of yellow onions was $6.60 per bag. 
This letter was not sworn to, and in the subsequent sworn answer respondent ad- 
mitted that the correct price was $7.00. 

2In the same letter referred to in footnote 1, supra, respondent contended that 
complainant agreed to an allowance of $2.60 per bag on the yellow onions. However, 
this contention was not included as a defense in respondent’s formal answer. 
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owed. However, we reiterate that the accompanying check falls 
short of constituting a conditional tender. We conclude that re- 
spondent’s defense of accord and satisfaction fails. See National 
Produce Distributors, Inc. v. Stewart Produce Company, 21 Agric. 
Dec. 955 (1962). 

Respondent also contends that the onions did not meet grade as 
to quality and condition, and that complainant therefore breached 
the contract of sale. Although we have previously found that re- 
spondent’s contention, that the onions were sold as U.S. No. 1, is 
not supported by the evidence, we nevertheless must conclude that 
complainant did breach the contract of sale by delivering onions of 
inferior condition. The United States Standards for Bermuda- 
Granex-Grano type onions allow a tolerance of not more than 2% 
for onions which are affected by decay or wet sunscald and such 
tolerance is the same for U.S. No. 1, U.S. Combination, and U‘S. 
No. 2 grades. (See 7 CFR § 51.3195 et seg.). Although the subject 
onions were not sold with a grade designation, the consistent maxi- 
mum 2% tolerance for onions affected by decay, as disclosed by the 
Department’s grade standards, shows that decay in onions is a crit- 
ical factor affecting the merchantability of such produce. In this de- 
livered sale, we conclude that an average of 4% decay, as shown by 
a federal inspection one or two days after delivery, is excessive. 

Since respondent accepted the onions it became liable to com- 
plainant for the full purchase price thereof less any damages 
proven by respondent resulting from the breach of contract on the 
part of complainant. Chiquita Brands, Inc. v. Valley Onions, Inc. 39 
Agric. Dec. 1489 (1980). However, respondent made no attempt to 
prove damages resulting from such breach. Respondent did not 
submit an accounting showing the prices which it realized from the 
resale of the onions. We have held many times that in the case of 
damaged goods, about the only way to establish their value is by 
prompt and proper resale. Without knowledge of the results of such 
a resale we have no way of computing respondent’s damages in this 
case. See Anthony Brokerage, Inc. v. The Auster Company, Inc., 38 
Agric. Dec. 1643 (1979) and Relan Produce Farms v. Rushton & Co., 
Inc., 38 Agric. Dec. 1636 (1979). We conclude that respondent’s fail- 
ure to pay complainant the balance of the purchase price, or 
$2,548.00, is a violation of Section 2 of the Act for which reparation 
should be awarded to complainant with interest. 
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ORDER 


Within 30 days from the date of this Order, respondent shall pay 
to complainant, as reparation, $2,548.00, with interest thereon at 
the rate 13 percent per annum from October 1, 1983, until paid. 


In re: MACDONALD Import Co., INc. v. MAGNOLIA Fruit & PRODUCE 
Co., Inc. PACA Docket No. 2-6590. Decided February 21, 1985. 


Failure to prove agreement to purchase—Dismissal. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks $720.00 in 
connection with one transaction in interstate commerce involving 
ginger root, a perishable agricultural commodity. 

Copies of the Department’s report of investigation were served 
on both parties. In addition, respondent was served with a copy of 
the formal complaint, and filed an answer thereto denying any li- 
ability to complainant. 

Since the amount claimed as damages did not exceed $15,000, the 
shortened procedure provided in Section 47.20 of the Rules of Prac- 
tice (7 CFR § 47.20) was followed. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence of the 
case, as is the Department’s report of investigation. In addition, the 
parties were given the opportunity to submit further evidence by 
way of verified statements, however, neither party did so. More- 
over, neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, MacDonald Import Co., Inc., is a corporation 
whose mailing address is P.O. Box 970134, Miami, Florida 33197. 

2. Respondent, Magnolia Fruit & Produce Co., Inc., is a corpora- 
tion whose mailing address is P.O. Box 18427, Houston, Texas 
77023. At all material times, respondent was licensed under the 
Act. 

3. On or about February 18, 1983, the complainant and respond- 
ent entered into an agreement whereby the complainant would 
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send the respondent one box of fresh ginger root as a sample. The 
intent of the agreement was that, should the ginger root meet the 
quality standards of the respondent, the respondent would enter 
into a purchase agreement with the complainant. On that same 
date, rather than ship the respondent one box of ginger root, the 
complainant shipped the respondent one pallet of ginger root 
which contained 30 boxes. The boxes of ginger root were received 
by the respondent. Upon inspecting them, the respondent deter- 
mined that ginger root would not meet its quality standards be- 
cause it was dark, dull and shriveled rather than being bright, and 
fully glossy with “shine.” In addition, the size of the ginger root 
was small and broken into pieces rather than being the large full 
“hand sized” ginger required by the respondent. After making that 
determination, the respondent notified the complainant that it had 
shipped 30 boxes of ginger root rather than one, and further that 
the ginger root was not acceptable to it. The parties agreed that 
the respondent would store the ginger root until the complainant 
could place it elsewhere. However, the complainant never was able 
to move the 30 boxes. After some time, the condition of the ginger 
root had deteriorated to the point where the respondent was forced 
to dump all 30 boxes. 

4. An informal complaint was filed on November 15, 1983, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The complainant in these proceedings has the burden of proving, 
by a preponderance of the evidence, all of the material allegations 
of its complaint. Hol-Mex Corp. v. DiMare Bros., 19 Agric. Dec. 1187 
(1960). In the instant case, it was therefore incumbent upon the 
complainant to prove that the respondent had entered into an 
agreement to purchase the 30 boxes of ginger root at an f.o.b. price 
of $24.00 per carton as it alleged in the complaint. It has failed to 
do so. The only evidence which it submitted was its verified com- 
plaint to which was attached an invoice, a shipping document, and 
a telegram which it sent to the respondent on October 10, 1983.1 In 
its verified answer, however, the respondent denies receiving the 
invoice, and denies ever seeing the shipping document. In that veri- 
fied answer, the respondent further states that the transaction be- 
tween the parties was to involve only one box of ginger root, which 
was to be sent to it as a sample in order for it to decide whether it 


1 In this telegram the complainant referred to the February 18, 1983, shipment as 
a “consignment of ginger” rather than as a sales transaction as it alleges in its com- 
plaint. 
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would enter into a purchase and sale agreement with the complain- 
ant. It further alleges that, rather than receiving one box, it re- 
ceived 30 boxes, and that the complainant refused to move the 30 
boxes elsewhere when respondent complained of the poor quality of 
the ginger root as well as the large number of boxes which had 
been erroneously shipped. The complainant chose not to respond to 
these allegations. We must conclude, therefore, on the basis of all 
of the evidence in the record that the complainant failed to prove 
by a preponderance of the evidence that the respondent agreed to 
purchase the ginger root. In view of the respondent’s allegations we 
hold that the complaint ought to be dismissed. 


ORDER 
The complaint is dismissed. 


Jack T. Bar.uie Co., Inc., v. Crry Wipe Distrisutors, Inc. PACA 
Docket No. 2-6424. Decided February 22, 1985. 


Failure to pay—Jurisdiction—License—Apparent agency—Constructive delivery— 
Reparation awarded. 


Dennis Becker, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Leslie S. Hauger, Jr., Tulsa, Okalhoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $2,083.75 in connection with two trans- 
actions in interstate commerce involving shipments of partial 
truckloads of lettuce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. In addition, respondent was 
served with a copy of the formal complaint, and filed an answer 
thereto denying any liability to complainant. Since the amount 
claimed as damages does not exceed $15,000.00, the shortened 
method of procedure provided in Section 47.20 of the Rules of Prac- 
tice (7 CFR § 47.20) is applicable. Under this procedure the verified 
pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the 
parties were given the opportunity to submit further evidence in 
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the form of verified statements. Respondent filed an answering 
statement and complainant filed a statement in reply. Respondent 
also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Jack T. Baillie Co., Inc., is a corporation with an 
address at P.O. Box 268, Salinas, California. 

2. Respondent, City Wide Distributors, Inc., is a corporation with 
an address at 2502 Charles Page Boulevard, Tulsa, Oklahoma. 
During the time in which the transaction in this proceeding oc- 
curred, respondent was subject to license under the Act. 

3. The president of respondent is Kenneth Barnes. He is a share- 
holder in an Arkansas corporation known as City Wide Distribu- 
tors of Arkansas, Inc., located in Lowell, Arkansas. Mr. Ralph 
Laite, Jr., is also a shareholder in that corporation. During the 
time of the transactions involved in this proceeding, respondent 
was involved in agreement between itself and City Wide Distribu- 
tors of Arkansas in which respondent assumed financial responsi- 
bilities for any produce shipments shipped to Lowell, Arkansas. 
With respect to some transactions the produce was shipped first to 
Tulsa, Oklahoma. With respect to other transactions the produce 
was shipped to Lowell, Arkansas. Shipments were also made be- 
tween the two companies from time to time. 

4, With respect to each of the transactions involved in this pro- 
ceeding Corry Brokerage of Memphis, Tennesee acted as the 
broker. 

5. During the months of April and May 1983, respondent pur- 
chased and sold fruits and vegetables in the course of interstate 
commerce in quantities sufficient to require it to obtain a license 
under the Act. 

6. On April 28, 1983, complainant sold to respondent in interstate 
commerce 175 cartons of lettuce at $6.00 per carton, plus $.65 per 
carton for cooling and $.20 per carton for brokerage, for a total con- 
tract price of $1,198.75, f.o.b. Complainant issued an invoice which 
showed that the goods were sold to respondent. Corry Brokerage 
issued a broker's memorandum with respect to this transaction 
which showed that the respondent was the purchaser. Complainant 
also issued a bill of lading signed by the truck driver which showed 
that the lettuce was to be delivered to respondent in Tulsa, Oklaho- 
ma. Respondent did not complain until an investigation was begun 
by the Department that it was not the purchaser. Respondent 
never notified complainant that it was not the purchaser. 

7. On May 17, 1983, complainant sold to respondent in interstate 
commerce 100 cartons of lettuce at $8.00 a carton, plus $.65 a 
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carton for cooling and $.20 a carton for brokerage, for a total con- 
tract price of $885.00, f.o.b. Complainant issued an invoice which 
showed that the goods were sold to respondent. Corry Brokerage 
issued a broker’s memorandum with respect to this transaction 
which showed that the respondent was the purchaser. Complainant 
issued a bill of lading which was signed by the truck driver which 
showed that the goods were to be delivered to respondent in Tulsa, 
Oklahoma. Respondent did not complain until after the Depart- 
ment of Agriculture initiated an investigation that it was not the 
purchaser. Respondent never notified complainant that it was not 
the purchaser. 

8. A formal complaint was filed in this proceeding on July 28, 
1983, which was within nine months of the time the cause of action 
herein accrued. 


DISCUSSION 


This is one of 18 similar proceedings involving the respondent, 
City Wide Distributors, Inc.! In this proceeding complainant con- 
tends that dealing through Corry Brokerage it sold to respondent 
in two transactions occurring on April 28, 1983 and May 17, 1983, 
partial truckloads of lettuce which were received and accepted by 


1In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this Tribunal in each Decision 
and Order to the existence of all the other cases. The other cases are: 


J-B Distributing Co. v. City Wide Distributors, Inc., PACA Docket No. 2-6386; 
Yakima Fruit & Cold Storage Co. v. City Wide Distributors, Inc., PACA Docket 
No. 2-6412; Tognazzini Supply, Inc. v. City Wide Distributors, Inc., PACA 
Docket No. 2-6419; Donald F. Nicolaus d/b/a/ D-N Produce v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6421; Dennis Produce Sales, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6422; Apple Sales, Inc. v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6423; Tanita Farms, Inc. v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6440; Bull & Price, Inc. a/t/a Allan Bull 
Produce v. City Wide Distributors, Inc., PACA Docket No. 2-6462; Seaboard 
Produce Distributors, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6471; Gold Coast Packing, Inc. v. City Wide Distributors, Inc., PACA Docket No. 
2-6474; Teixeira Farms, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6479; Joe Phillips, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6485; 
Borelli Produce Distributors v. City Wide Distributors, Inc., PACA Docket No. 2- 
6488; King Packing v. City Wide Distributors, Inc., PACA Docket No. 2-6501; 
Don Whitfield d/b/a/ Whitfield Brokerage Company v. City Wide Distributors, 
Inc. and/or City Wide Distributors of Arkansas, Inc., PACA Docket No. 2-6513; 
Corry Brokerage v. City Wide Distributors, Inc., PACA Docket No. 2-6578; and 
Sequoia Enterprises, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6600. 
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respondent, but for which respondent has failed to make payment 
in the total amount of $2,083.75. Respondent, on the other hand, 
has raised several defenses. First, it claims that the Department of 
Agriculture has no jurisdiction in this proceeding because respond- 
ent is not subject to license under the Act. Second, it claims that 
Corry Brokerage did not act as an agent for respondent, and there- 
fore, could not bind it. Third, respondent says that there was no 
contract between complainant and respondent. Fourth, respondent 
claims that it never received any of the produce which is involved 
in this proceeding. 

We must deal first with the jurisdictional issue before consider- 
ing the other issues in this case. Based on all the evidence avail- 
able in this proceeding we find that during the period April and 
May 1983, respondent was subject to license under the Act. Pursu- 
ant to 7 U.S.C. § 499a(6) a dealer is “any person engaged in the 
business of buying or selling in wholesale or jobbing quantities, as 
defined by the Secretary, any perishable agricultural commodity in 
interstate or foreign commerce. .. .” Pursuant to 7 CFR § 46.2(x) 
wholesale or jobbing quantities are “aggregate quantities of all 
types of produce totaling one ton (2,000 pounds) or more in weight 
in any day shipped, received, or contracted to be shipped or re- 
ceived.” The quantity of lettuce involved in the transaction which 
occurred on April 28, 1983, i.e., 175 cartons of lettuce in and of 
itself equals more than one ton, thereby meeting the requirements 
of the regulations. In addition, the quantities of goods purchased in 
the eighteen proceedings mentioned above is so substantial as to 
warrant the conclusion that respondent purchased more than 
$230,000.00 worth of produce during 1983.2 Furthermore the De- 
partment of Agriculture undertook an investigation to determine 
whether respondent was subject to the Act, and concluded, based 
upon its inspection of respondent’s records, that for April and May 
1983, respondent was “conducting a business requiring a license 
under the Perishable Agricultural Commodities Act.” It based its 
conclusion on records in respondent’s files which show that there 
were many out of state sellers’ invoices, and that respondent was 
purchasing and selling fruits and vegetables in interstate com- 
merce. Obviously, based on the findings of the investigation of the 
Department, respondent was involved in the purchase and sale of 
fruits and vegetables during the applicable period. We find based 
upon this evidence that respondent was operating subject to the 


2 Thus, if respondent is a retailer, the requirements of 7 U.S.C. 499a(b) that it 
purchase at least $230,000.00 worth of produce in any year have been met. 
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Act, irrespective of whether it was acting as a retailer or a 
whole saler. . 

This proceeding involves an initial determination as to whether 
complainant actually did deal with respondent, and in the second 
instance whether respondent acted in a manner which subjected it 
to liability to complainant regardless of who ultimately received 
the lettuce. In a letter to the Department of Agriculture received 
on August 17, 1983, Arthur M. Zurhorst, of Corry Brokerage, states 
as follows with respect to these transactions: 


In every case, I received the order from Ralph Laite, Jr. 
in their Lowell, Arkansas branch. This was done on the ex- 
press authority of Ken Barnes in Tulsa who said that him- 
self knew nothing about fresh produce so his partner in 
Lowell would handle all of the ordering while Mr. Barnes 
would handle the financial end and direct sales from the 
Tulsa location. 


Although in its answer respondent denied that it had any in- 
volvement with respect to the transactions in issue in this proceed- 
ing, it is clear that there was a course of conduct on the part of 
respondent on which both the broker and the complainant relied in 
which respondent at least undertook to make payments on behalf 
of City Wide Distributors of Arkansas even if it did not purchase 
and receive the goods itself. Respondent never denied that it did 
this. Indeed, it acknowledged that it made payment with respect to 
some goods which it asserted were purchased by City Wide Distrib- 
utors of Arkansas. Neither did respondent show that it ever repudi- 
ated its agreement to pay for goods it said were purchased by City 
Wide Distributors of Arkansas. Nor did it convey any such repudi- 
ation to Corry Brokerage. Furthermore, as an ostensibly neutral 
third party in this proceeding the word of the broker is entitled to 
great weight. See Homestead Packing Co. v. Mims Produce, Inc., 43 
Agric. Dec. ___ (1984); Kern Ridge Growers v. T.J. Power & Co., 40 
Agric. Dec. 425 ___. (1981). Corry Brokerage, by issuing a broker’s 
memorandum which showed respondent as the purchaser, clearly 
manifested its understanding that respondent was the purchaser 
and receiver of the produce. Therefore, based on the facts discussed 
above, we have no alternative other than to find that respondent at 
least assumed liability for payment with respect to the two transac- 
tions involved in this proceeding, and that both Corry Brokerage 
and complainant had a right to rely on those representations. 

Having found that respondent made representations on which 
both Corry Brokerage and the complainant were entitled to rely as 
regards payment for the produce that was shipped, we must deter- 
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mine whether respondent is liable. When a party subject to license 
under the Act, or alternatively which is licensed under the Act, 
holds itself out as a party willing to make payment for such goods, 
whatever its reason, it is liable to make payment for such goods. 
Therefore, the defense raised by respondent that Corry Brokerage 
was not its agent when the transaction herein occurred must fail 
because by its course of conduct respondent at one point utilized 
Corry Brokerage as its agent, and at the very least never repudiat- 
ed that relationship. Furthermore, respondent held itself out as the 
buyer to complainant and never repudiated that understanding. 
Therefore, whether there was a contract between complainant and 
respondent is immaterial. Respondent, by its actions, created at 
least an apparent agency in Corry Brokerage, and acted as if it 
were the principal. Therefore, complainant was entitled to look to 
it for reimbursement. The G. Fava Co. v. Parkhill Produce Compa- 
ny and/or Frank Fernandez, 19 Agric. Dec. 928 (1960). It is well set- 
tled that a principal is bound by the acts of an agent which acts 
within the scope of its authority. Robert Johnson v. Carl Fritchey 
and Lou Loden, 16 Agric. Dec. 1082 (1957). Furthermore, respond- 
ent is estopped to deny such agency because it knowingly permitted 
Corry Brokerage to appear as its agent, complainant relied on such 
representation in good faith, and was injured as a result. A. Levy & 
J. Zentner Co. v. American National Growers Corp. 19 Agric. Dec. 
1022 (1960); Tri-State Sales Agency v. Palmetto Fruit & Produce Co., 
14 Agric. Dec. 1140 (1955). 

With respect to respondent’s claim that none of the produce was 
ever delivered to it, we find based upon a preponderance of the evi- 
dence that complainant sold the goods to respondent, and that re- 
spondent either actually received the goods or received constructive 
delivery of them. We are particularly impressed by the fact that all 
the pertinent documents in this proceeding, i.e., complainant’s in- 
voices and Corry Brokerage’s memoranda of sale, as well as bills of 
lading issued by the complainant which were signed by the truck- 
ers, reflect that delivery was to be to respondent in Tulsa, Oklaho- 
ma. Presumably respondent received copies of both the invoices 
and the broker’s memoranda of sale. At least it never denied in a 
sworn statement that it did. If respondent truly were not involved 
in this transaction, having previously induced Corry Brokerage and 
the complainant to believe that it was the receiver of the goods, re- 
spondent necessarily had to notify those parties immediately upon 
receipt of the document that it did not receive or accept the 
produce. Otherwise its action was misleading to both. Rather than 
do this respondent did not take any action to deny the existence of 
the contracts until the Department of Agriculture undertook an in- 
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vestigation with respect to these matters. On July 20, 1983, Mr. 
Leslie S. Hauger, Jr., the attorney for respondent wrote Mr. Joseph 
E. Ward, the Director of the Southwestern Region of the Regula- 
tory Branch of the Fruit and Vegetable Division, United States De- 
partment of Agriculture, in Fort Worth, Texas, and told him that 
respondent did not purchase or receive the goods. This was three 
months after the first transaction involved herein occurred, and 
two months after the second transaction occurred. This is simply 
too late for respondent to deny its involvement with respect to the 
two transactions. Immediate action would have permitted com- 
plainant and Corry Brokerage to avoid further sales, and secondly 
to try to trace the goods so as to ascertain what actually did 
happen. The conduct of respondent shows rather clearly that it did 
purchase and receive the goods. 

Respondent also averred that the evidence shows that Corry Bro- 
kerage and Ralph Laite, Jr., of City Wide Distributors of Arkansas 
conspired to show complainant that respondent was the purchaser 
of the goods. We find nothing in this record to lead us to that con- 
clusion. In addition, respondent attached to its brief a copy of a 
complaint filed by Ron Whitfield doing business as Whitfield Bro- 
kerage Company against respondent before the Department of Ag- 
riculture, PACA Docket No. 6513, which complaint is one of the 
eighteen similar proceedings referred to, above. It is questionable 
whether this document can be considered since it was not part of 
the evidentiary matter in this proceeding. In any event our review 
of the document leads us to the conclusion that it does not show 
that there was not any involvement on the part of City Wide Dis- 
tributors of Arkansas in this proceeding. 

Respondent has not paid complainant $2,083.75 which complain- 
ant claims is due as a result of the two transactions discussed 
above. Based upon our discussion, above, we find that respondent 
owes complainant that sum. Its failure to pay this amount is a vio- 
lation of Section 2 of the Act for which reparation should be award- 
ed complainant with interest. 


ORDER 


Within 30 days from the date of this Order respondent shall pay 
to complainant, as reparation, $1,198.75 with interest thereon at 
the rate of 13 percent per annum from June 1, 1983, until paid. 
Furthermore, within 30 days from the date of this Order respond- 
ent shall pay to complainant, as reparation, $885.00 with interest 
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thereon at the rate of 13 percent per annum from July 1, 1983, 
until paid. 


Buti & Price, INc., a/t/a ALLAN BULL PRODUCE v. City WIDE Dis- 
TRIBUTORS, Inc. PACA Docket No. 2-6462. Decided February 
25, 1985. 


Failure to pay—Jurisdiction—License—Apparent agency—Constructive delivery— 
Reparation awarded. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Leslie S. Hauger, Jr., Tulsa, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $1,706.40 in connection with the sale 
of a partial truckload of lettuce in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
was less than $15,000, the shortened method of procedure provided 
in Section 47.20 of the Rules of Practice (7 CFR § 47.20) is applica- 
ble. Under this procedure the verified pleadings of the parties are 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given the opportunity to 
file evidence in the form of verified statements. Respondent filed 
an answering statement. In addition, respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bull & Price, Inc. a/t/a Allan Bull Produce, is a 
corporation with an address at P.O. Box 5577, Fresno, California. 

2. Respondent, City Wide Distributors, Inc., is a corporation with 
an address at 2502 Charles Page Blvd., Tulsa, Oklahoma. At the 
time of the transactions involved in this proceeding respondent was 
subject to license under the Act. 

3. The president of respondent is Kenneth Barnes. He is a share- 
holder in an Arkansas Corporation known as City Wide Distribu- 
tors of Arkansas, Inc., located in Lowell, Arkansas. Mr. Ralph 
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Laite, Jr., is also a shareholder in that corporation. At one point 
Mr. Barnes agreed with Mr. Laite that respondent would advance 
money to City Wide Distributors of Arkansas for the purchase of 
produce since the latter corporation lacked operating capital. Re- 
spondent was also involved in transactions in which City Wide Dis- 
tributors of Arkansas invoiced it for produce, and in other transac- 
tions in which it invoiced City Wide Distributors of Arkansas for 
produce. 

4, During the time of the transaction involved in this proceeding 
respondent purchased and sold fresh fruits and vegetables in the 
course of interstate commerce in quantities sufficient to require it 
to obtain a license under the Act. 

5. On May 10, 1983, Complainant sold to respondent in interstate 
commerce 144 cartons of lettuce at $11.85 a carton, for a total con- 
tract price of $1,706.40, f.o.b. Corry Brokerage of Memphis, Tennes- 
see was the broker. It issued a broker’s memorandum of sale which 
showed that the respondent was the purchaser. Complainant issued 
an invoice which showed that the goods were sold to respondent. 
The trucker, Terminal Truck Broker, Inc., issued a billing invoice 
which showed that the goods were shipped to respondent in Tulsa, 
Oklahoma. Complainant did not notify complainant until Decem- 
ber 29, 1983, that it was not the purchaser. 

6. A formal complaint was filed on July 21, 1983, which was 
within nine months of the time the cause of action herein accrued. 


DISCUSSION 


This is one of 18 similar proceedings involving the respondent, 
City Wide Distributors, Inc.! In this proceeding complainant con- 


1In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this Tribunal in each Decision 
and Order to the existence of all the other cases. The other 17 cases are: 


J-B Distributing Co. v. City Wide Distributors, Inc., PACA Docket No. 2-6386; 
Yakima Fruit & Cold Storage Co. v. City Wide Distributors, Inc., PACA Docket 
No. 2-6412; Tognazzini Supply, Inc. v. City Wide Distributors, Inc., PACA 
Docket No. 2-6419; Donald F. Nicolaus d/b/a/ D-N Produce v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6421; Dennis Produce Sales, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6422; Apple Sales, Inc. v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6423; Jack T:. Baillee Co., Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6424; Tanita Farms, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6440; Seaboard Produce Distributors, Inc. 
v. City Wide Distributors, Inc., PACA Docket No. 2-6471; Gold Coast Packing, 
Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6474; Teixeira Farms, 

Continued 
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tends that dealing through Corry Brokerage it sold to respondent a 
partial truckload of lettuce which was received and accepted by re- 
spondent, but for which respondent has failed to make payment in 
the total amount of $1,706.40. Respondent, on the other hand, has 
raised several defenses. First, it claims that the Department of Ag- 
riculture has no jurisdiction in this proceeding because respondent 
is not subject to license under the Act. Second, it claims that Corry 
Brokerage did not act as an agent for respondent, and, therefore, 
could not bind it. Third, respondent says that there was no contract 
between complainant and respondent. Fourth, respondent claims 
that it never received any of the produce which is involved in this 
proceeding. 

We must deal first with the jurisdictional issue before consider- 
ing other issues in this case. Based on all the evidence available in 
this proceeding we find that during the period of the transactions 
respondent was subject to license under the Act. Pursuant to 7 
U.S.C. § 499a(6) a dealer is “any person engaged in the business of 
buying or selling in wholesale or jobbing quantities, as defined by 
the Secretary, any perishable agricultural commodity in interstate 
or foreign commerce. . . .” Pursuant to 7 CFR § 46.2(x) wholesale 
or jobbing quantities are “aggregate quantities of all types of 
produce totaling one ton (2,000 pounds) or more in weight in any 
day shipped, recieved, or contracted to be shipped or received.” The 
quantity of goods purchased in the transaction involved in this pro- 
ceeding is so substantial as to warrant the conclusion that respond- 
ent purchased produce totaling at least 2,000 pounds during the 
period April through June, 1983. In addition, the quantity of goods 
purchased in those 18 proceedings is so substantial as to warrant 
the conclusion that respondent purchased more than $230,000.00 
worth of produce during 1983.2 Furthermore, the Department of 
Agriculture undertook an investigation to determine whether re- 
spondent was subject to the Act, and concluded, based upon its in- 
spection of respondent’s records, that respondent was, during the 
time of these transactions, “conducting a business requiring a li- 


Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6479; Joe Phillips, Inc. 
v. City Wide Distributors, Inc., PACA Docket No. 2-6485; Borelli Produce Dis- 
tributors v. City Wide Distributors, Inc., PACA Docket No. 2-6488; King Packing 
v. City Wide Distributors, Inc., PACA Docket No. 2-6501; Don Whitfield d/b/a/ 
Whitfield Brokerage Company v. City Wide Distributors, Inc. and/or City Wide 
Distributors of Arkansas, Inc., PACA Docket No. 2-6513; Corry Brokerage v. City 
Wide Distributors, Inc., PACA Docket No. 2-6578; and Sequoia Enterprises, Inc. 
v. City Wide Distributors, Inc., PACA Docket No. 2-6600. 

2 Thus, if respondent is a retailer, the requirements of 7 U.S.C. § 499a(b) that it 

purchase at least $230,000.00 worth of produce in a year have been met. 
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cense under the Perishable Agricultural Commodities Act.” It 
based its conclusion on records in respondent’s files which showed 
that there were out-of-state sellers’ invoices, and that respondent 
was purchasing and selling fruits and vegetables in interstate com- 
merce. Obviously, based on the findings of the investigation by the 
Department, respondent was involved in the purchase and sale of 
fruits and vegetables during the applicable period. We find based 
upon this evidence that respondent was operating subject to the 
act, irrespective of whether it was acting as a retailer or wholesal- 
er. 

This proceeding involves an initial determination as to whether 
complainant actually did deal with respondent, and in the second 
instance whether respondent acted in a manner which subjected it 
to liability to complainant regardless of who ultimately received 
the lettuce. Respondent has suggested that the lettuce was bought 
by City Wide Distributors of Arkansas. However, it acknowledged 
in its brief that at least for a short period of time it had agreed to 
pay invoices on behalf of the Arkansas Corporation. This acknowl- 
edgment in its brief is inconsistent with respondent’s claim in para- 
graph 8 of its Answering Statement that “At no time did I, person- 
ally or as an officer of the Respondent Corporation, guarantee the 
payment of invoices for produce ordered by the Arkansas Corpora- 
tion.” Corry Brokerage, of course, issued a broker’s memorandum 
which shows that respondent was the purchaser. The above facts 
do not prove that respondent actually purchased and received the 
lettuce involved in this proceeding. However, they do show that 
there was a course of conduct on the part of respondent on which 
both the broker and complainant relied, under which respondent 
undertook to make payment on behalf of City Wide Distributors of 
Arkansas even if it did not purchase and receive the goods itself. 
As an ostensibly neutral third party in this proceeding, the word of 
the broker, as manifested by its memoranda, is entitled to great 
weight. See Homestead Tomato Packing Co. v. Mims Produce, Inc., 
43 Agric. Dec. ___ (1984); Kern Ridge Growers v. T. J. Power & Co., 
40 Agric. Dec. 425 (1981). Corry Brokerage, by issuing broker’s 
memoranda which show respondent as the purchaser, clearly mani- 
fested its understanding that respondent was the purchaser and re- 
ceiver of the produce. We find nothing in this record which might 
give credibility to respondent’s claim that Corry Brokerage and Mr. 
Laite were in collusion with each other to mislead sellers of 
produce. Therefore, based on the facts discussed above, we have no 
alternative other than to find the respondent was involved with re- 
spect to the transaction in this proceeding. 
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Having found that respondent was involved in the transaction 
we must determine whether it is liable. When a party subject to 
license under the Act, or alternatively which is licensed under the 
Act, holds itself out as a party willing to make payment for goods, 
whatever its reason, it is liable to make payment for such goods. 
Therefore, the defense raised by respondent that Corry Brokerage 
was not its agent when the transaction herein occurred must fail 
because by its course of conduct respondent at one point utilized 
Corry Brokerage as its agent, and at the very least did not repudi- 
ate that relationship until it filed its answer. Furthermore, re- 
spondent held itself out as the buyer to complainant, and did not 
repudiate that understanding until then. Therefore, whether there 
was a contract between complainant and respondent is immaterial. 
Respondent, by its action, created at least an apparent agency in 
Corry Brokerage, and acted as if it were the principal. Therefore, 
complainant was entitled to look to it for reimbursement. The G. 
Fava Co. v. Park Hill Produce Company and/or Frank Fernandez, 
19 Agric. Dec. 928 (1960). It is well settled that a principal is bound 
by the acts of an agent which acts within the scope of its authority. 
Robert Johnson v. Carl Fritchey and Lou Loden, 16 Agric. Dec. 1082 
(1957). Furthermore, respondent is estopped to deny such agency 
because it knowingly permitted Corry Brokerage to appear as its 
agent, complainant relied on such representation in good faith, and 
was injured as a result. A. Levy & J. Zentner Company v. American 
National Growers Corp., 19 Agric. Dec. 1022 (1960); Tri-State Sales 
Agency v. Palmetto Fruit & Produce Co., 14 Agric. Dec. 1140 (1955). 

With respect to respondent’s claim that the lettuce was never de- 
livered to it, we find based upon a preponderance of the evidence 
that respondent received the goods. Corry Brokerage issued a bro- 
ker’s memorandum of sale showing that respondent was the pur- 
chaser. Complainant also issued an invoice showing that respond- 
ent was the purchaser. Most importantly, the trucker issued a bill- 
ing invoice which showed that the produce was to be delivered to 
respondent in Tulsa, Oklahoma. It is our conclusion that the evi- 
dence is sufficient to show that respondent did purchase the goods. 

Respondent has not paid complainant $1,706.40 with respect to 
the transaction discussed above. Based upon our discussion, above, 
we find the respondent owes complainant that sum. Its failure to 
pay this amount is a violation of Section 2 of the Act for which rep- 
aration should be awarded to complainant with interest. 
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ORDER 


Within thirty days from the date of this Order respondent shall 
pay to complainant, as reparation, $1,706.40 with interest thereon 
at the rate of 13% per annum from June 1, 1983, until paid. 


SEABOARD Propuce Distrisutors, INc. v. Crry WipE DistRiBuTors, 
Inc. PACA Docket No. 2-6471. Decided February 25, 1985. 


Failure to pay—Jurisdiction—License—Apparent agency—Constructive delivery— 
Reparation awarded. 
Dennis Becker, Presiding Officer. 


Thomas R. Oliveri, Newport Beach, California, for complainant. 
Leslie S. Hauger, Jr., Tulsa, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $3,471.05 in connection with the sale 
of nine partial truckloads of mixed vegetables in interstate com- 
merce. : 

A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
was less than $15,000, the shortened method of procedure provided 
in Section 47.20 of the Rules of Practice (7 CFR § 47.20) is applica- 
ble. Under this procedure the verified pleadings of the parties are 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given the opportunity to 
file evidence in the form of verified statements. Complainant filed 
an opening statement. Respondent filed an answering statement. 
In addition, respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Seaboard Produce Distributors, Inc., is a corpora- 
tion with an address at P.O. Box 486, Camarillo, California. 

2. Respondent, City Wide Distributors, Inc., is a corporation with 
an address at 2502 Charles Page Blvd., Tulsa, Oklahoma. At the 
time of the transactions involved in this proceeding respondent was 
subject to license under the Act. 
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3. The president of respondent is Kenneth Barnes. He is a share- 
holder in an Arkansas Corporation known as City Wide Distribu- 
tors of Arkansas, Inc., located in Lowell, Arkansas. Mr. Ralph 
Laite, Jr., is also a shareholder in that corporation. At one point 
Mr. Barnes agreed with Mr. Laite that respondent would advance 
money to City Wide Distributors of Arkansas for the purchase of 
produce since the latter corporation lacked operating capital. Re- 
spondent admitted that immediately prior to the time of the trans- 
actions involved herein, and possibly when they occurred, that 
“upon receipt of invoices for produce allegedly purchased by the 
Arkansas Corporation, the undersigned requested the Respondent 
Corporation to pay such invoices, and to then invoice the Arkansas 
Corporation for the sums advanced. When the Arkansas Corpora- 
tion failed to reimburse the respondent Corporation, this practice 
was terminated.” However, respondent did not make any state- 
ment in the record as to when or how the practice of making such 
payments was terminated. 

4. During the time of the transactions involved in this proceeding 
respondent purchased and sold fresh fruits and vegetables in the 
course of interstate commerce in quantities sufficient to require it 
to obtain a license under the Act. 

5. On April 7, 1988, complainant sold to respondent in interstate 
commerce 93 cartons of mixed vegetables at various prices, plus 
brokerage, and cooling, for a total contract price of $928.35, f.o.b. 

6. On April 19, 1983, complainant sold to respondent in interstate 
commerce 37 cartons of mixed vegetables at various prices, plus 
brokerage and cooling, for a total contract price of $553.15, f.o.b. 

7. On April 28, 1983, complainant sold to respondent in interstate 
commerce 37 cartons of mixed vegetables at various prices, plus 
brokerage and cooling, for a total contract price of $320.65, f.o.b. 

8. On May 2, 1988, complainant sold to respondent in interstate 
commerce 27 cartons of mixed vegetables at various prices, plus 
brokerage and cooling, for a total contract price of $293.65, f.o.b. 

9. On May 5, 1983, complainant sold to respondent in interstate 
commerce 39 cartons of mixed vegetables at various prices, plus 
brokerage and cooling, for a total contract price of $344.30, f.o.b. 

10. On May 9, 1983, complainant sold to respondent in interstate 
commerce 38 cartons of mixed vegetables at various prices, plus 
brokerage and cooling, for a total contract price of $322.60, f.o.b. 

11. On May 16, 1983, complainant sold to respondent in inter- 
state commerce 33 cartons of mixed vegetables at various prices, 
plus brokerage and cooling, for a total contract price of $299.60, 
f.0.b. 
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12. On May 27, 1983, complainant sold to respondent in inter- 
state commerce 20 cartons of mixed vegetables at various prices, 
plus brokerage and cooling, for a total contract price of $166.25, 
f.o.b. 

13. On June 1, 1983, complainant sold to respondent in interstate 
commerce 30 cartons of mixed vegetables at various prices, plus 
brokerage and cooling, for a total contract price of $188.50, f.o.b. 

14. With respect to each of the transactions set forth in para- 
graph 5 through 13, above, Corry Brokerage of Memphis, Tennes- 
see, was the broker. 

15. With respect to each of the nine transactions complainant 
issued an invoice which showed that the produce was sold to re- 
spondent. It also issued bills of lading which showed for each trans- 
action that the produce was to be delivered to respondent in Tulsa, 
Oklahoma. The drivers of the trucks signed the bill of lading in 
each transaction with the exception of the bill of lading for the 
transaction which occurred on April 7, 1983. Corry Brokerage 
issued a bill of lading for each transaction, with the possible excep- 
tion of the one which occurred on May 19, 1983, which showed that 
respondent was the purchaser. Respondent did not complain that it 
was not the purchaser of the produce involved in these transac- 
tions until it filed its answer on January 31, 1984. 

16. A formal complaint was filed in this proceeding on July 2, 
1988, which was within nine months of the time the causes of 
action herein accrued. 


DISCUSSION 


This is one of 18 similar proceedings involving the respondent, 
City Wide Distributors, Inc.1 In this proceeding complainant con- 


1In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this Tribunal in each Decision 
and Order to the existence of all the other cases. The other 17 cases are: 


J-B Distributing Co. v. City Wide Distributors, Inc., PACA Docket No. 2-6286; 
Yakima Fruit & Cold Storage Co. v. City Wide Distributors, Inc., PACA Docket 
No. 2-6412; Tognazzini Supply, Inc. v. City Wide Distributors, Inc., PACA 
Docket No. 2-6419; Donald F. Nicolaus d/b/a/ D-N Produce v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6421; Dennis Produce Sales, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6422; Apple Sales, Inc. v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6423; Jack T. Baillee Co., Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6424; Tanita Farms, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6440; Bull & Price, Inc. a/t/a Allan Bull 
Produce v. City Wide Distributors, Inc., PACA Docket No. 2-6462; Gold Coast 
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tends that dealing through Corry Brokerage it sold to respondent 
in nine transactions mixed vegetables which were received and ac- 
cepted by respondent, but for which respondent has failed to make 
payment in the total amount of $3,471.05. Respondent, on the other 
hand, has raised several defenses. First, it claims that the Depart- 
ment of Agriculture has no jurisdiction in this proceeding because 
respondent is not subject to license under the Act. Second, it claims 
that Corry Brokerage did not act as an agent for respondent, and, 
therefore, could not bind it. Third, respondent says that there was 
rio contract between complainant and respondent. Fourth, respond- 
ent claims that it never received any of the produce which is in- 
volved in this proceeding. 

We must deal first with the jurisdictional issue before consider- 
ing other issues in this case. Based on all the evidence available in 
this proceeding we find that during the period of the transactions 
respondent on subject to license under the Act. Pursuant to 7 
U.S.C. § 499a(6) a dealer is “any person engaged in the business of 
buying or selling in wholesale or jobbing quantities, as defined by 
the Secretary, any perishable agricultural commodity in interstate 
or foreign commerce. . . .” Pursuant to 7 CFR § 46.2(x) wholesale 
or jobbing quantities are “aggregate quantities of all types of 
produce totaling one ton (2,000 pounds) or more in weight in any 
day shipped, received, or contracted to be shipped or received.” The 
quantity of goods purchased in the 18 proceedings mentioned above 
is so substantial as to warrant the conclusion that respondent pur- 
chased produce totaling at least 2,000 pounds during the period 
April through June, 1983. In addition, the quantity of goods pur- 
chased in those 18 proceedings is so substantial as to warrant the 
conclusion that respondent purchased more than $230,000.00 worth 
of produce during 1983.2 Furthermore, the Department of Agricul- 
ture undertook an investigation to determine whether respondent 
was subject to the Act, and concluded, based upon its inspection of 
respondent’s records, that respondent was, during the time of this 


Packing, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6474; Teixeira 
Farms, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6479; Joe Phil- 
lips, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6485; Borelli 
Produce Distributors v. City Wide Distributors, Inc., PACA Docket No. 2-6488; 
King Packing v. City Wide Distributors, Inc., PACA Docket No. 2-6501; Don 
Whitfield d/b/a/ Whitfield Brokerage Company v. City Wide Distributors, Inc. 
and/or City Wide Distributors of Arkansas, Inc., PACA Docket No. 2-6513; 
Corry Brokerage v. City Wide Distributors, Inc., PACA Docket No. 2-6578; and 
Sequoia Enterprises, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6600. 

2 Thus, if respondent is a retailer, the requirements of 7 U.S.C. § 499a(b) that it 

purchase at least $230,000.00 worth of produce in a year have been met. 
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transaction, conducting a business requiring a license under the 
Perishable Agricultural Commodities Act. It based its conclusion 
on records in respondent’s files which showed that there were out- 
of-state sellers’ invoices, and that respondent was purchasing and 
selling fruits and vegetables in interstate commerce. Obviously, 
based on the findings of the investigation by the Department, re- 
spondent was involved in the purchase and sale of fruits and vege- 
tables during the applicable period. We find based upon this evi- 
dence that respondent was operating subject to the Act, irrespec- 
tive of whether it was acting as a retailer or wholesaler. 

This proceeding involves an initial determination as to whether 
complainant actually did deal with respondent, and in the second 
instance whether respondent acted in a manner which subjected it 
to liability to complainant regardless of who ultimately received 
the produce. Respondent has suggested that the produce was 
bought by City Wide Distributors of Arkansas. However, it ac- 
knowledged in its brief that at least for a short period of time it 
had agreed to pay invoices on behalf of the Arkansas Corporation. 
This acknowledgment in its brief is inconsistent with respondent’s 
claim in paragraph 8 of its Answering Statement that “At no time 
did I, personally or as an officer of the Respondent Corporation, 
guarantee the payment of invoices for produce ordered by the Ar- 
kansas Corporation.” Corry Brokerage, of course, issued broker’s 
memoranda which showed that respondent was the purchaser. The 
above facts do not prove that respondent actually purchased and 
received the produce involved in this proceeding. However, they do 
show that there was a course of conduct on the part of respondent 
on which both the broker and complainant relied, under which re- 
spondent undertook to make payment on behalf of City Wide Dis- 
tributors of Arkansas even if it did not purchase and receive the 
goods itself. As an ostensibly neutral third party in this proceeding, 
the word of the broker, as manifested by its memoranda, is entitled 
to great weight. See Homestead Tomato Packing Co. v. Mims 
Produce, Inc., 43 Agric. Dec. ___ (1984); Kern Ridge Growers v. T.-J. 
Power & Co., 40 Agric. Dec. 425 (1981). Corry Brokerage, by issuing 
broker’s memoranda which show respondent as the purchaser, 
clearly manifested its understanding that respondent was the pur- 
chaser and receiver of the produce. We find nothing in this record 
which might give credibility to respondent’s claim that Corry Bro- 
kerage and Mr. Laite were in collusion with each other to mislead 
sellers of produce. Therefore, based on the facts discussed above, we 
have no alternative other than to find the respondent was involved 
with respect to the transactions involved in this proceeding. 
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Having found that respondent was involved in the transactions 
we must determine whether it is liable. When a party subject to 
license under the Act, or alternatively which is licensed under the 
Act, holds itself out as a party willing to make payment for goods, 
whatever its reason, it is liable to make payment for such goods. 
Therefore, the defense raised by respondent that Corry Brokerage 
was not its agent when the transactions herein occurred must fail 
because by its course of conduct respondent at one point utilized 
Corry Brokerage as its agent, and at the very least did not repudi- 
ate that relationship until July 20, 1983, when Leslie S. Hauger, 
Jr., its attorney, sent a letter to the Department of Agriculture, 
which was almost two months after the last transaction occurred. 
Furthermore, respondent held itself out as the buyer to complain- 
ant, and did not repudiate that understanding until it filed its 
answer on January 31, 1984. Therefore, whether there was a con- 
tract between complainant and respondent is immaterial. Respond- 
ent, by its action, created at least an apparent agency in Corry Bro- 
kerage, and acted as if it were the principal. Therefore, complain- 
ant was entitled to look to it for reimbursement. The G. Fava Co. v. 
Park Hill Produce Company and/or Frank Fernandez, 19 Agric. 
Dec. 928 (1960). It is well settled that a principal is bound by the 
acts of an agent which acts within the scope of its authority. Robert 
Johnson v. Carl Fritchey and Lou Loden, 16 Agric. Dec. 1082 (1957). 
Furthermore, respondent is estopped to deny such agency because 
it knowingly permitted Corry Brokerage to appear as its agent, 
complaint relied on such representation in good faith, and was in- 
jured as a result. A. Levy & J. Zentner Company v. American Na- 
tional Growers Corp., 19 Agric. Dec. 1022 (1960); Tri-State Sales 
Agency v. Palmetto Fruit & Produce Co., 14 Agric. Dec. 1140 (1955). 

With respect to respondent’s claim that the produce was never 
delivered to it, we find based upon a preponderance of the evidence 
that respondent either actually received the goods or received con- 
structive delivery of them. Corry Brokerage issued broker’s memo- 
randa of sale showing that respondent was the purchaser. Com- 
plainant also issued invoices showing that respondent was the pur- 
chaser, and complainant provided bills of lading signed by the 
truck driver which showed that respondent was the purchaser. It is 
our conclusion that the evidence is sufficient to show that respond- 
ent did purchase the goods.* 


8 Respondent attached a copy of the complaint in Don Whitfield d/b/a Whitfield 
Brokerage Company v. City Wide Distributors, Inc. and/or City Wide Distributors of 
Arkansas, Inc., PACA Docket No. 6513, in an effort to support its claim it did not 
purchase the goods. We are not impressed by its contents. Complainant can hardly 

Continued 
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We are particularly impressed with the fact that the invoices 
and broker’s memoranda were sent to respondent approximately at 
the time the transactions occurred.* Presumably, respondent re- 
ceived copies of the invoices and the broker’s memoranda of sale. 
At least it never denied it did. If respondent were truly not in- 
volved in these transactions, it should have notified both those par- 
ties immediately upon receipt of the documents that it did not re- 
ceive or accept the produce. Otherwise, its failure to do so was mis- 
leading to both. Rather than do this respondent did not take any 
specific action to deny the existence of these contracts until Janu- 
ary 31, 1984. This was seven months after the last transaction oc- 
curred. This is simply too late for respondent to deny its involve- 
ment with respect to the transactions. Immediate action would 
have permitted complainant and Corry Brokerage to avoid further 
sales, and secondly to try to trace the goods so as to ascertain what 
actually did happen. The conduct of respondent shows rather clear- 
ly that it did purchase and receive the goods. 

Respondent has not paid complainant $3,471.05 with respect to 
the nine transactions discussed above. Based upon our discussion, 
above, we find the respondent owes complainant that sum. Its fail- 
ure to pay this amount is a violation of Section 2 of the Act for 
which reparation should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this Order respondent shall 
pay to complainant, as reparation, $982.35 with interest thereon at 
the rate of 138% per annum from May 1, 1983, until paid. Also, 
within 30 days from the date of this Order respondent shall pay to 
complainant, as reparation, $2,133.95 with interest thereon at the 
rate of 138% per annum from June 1, 1983 until paid. Finally, 
within 30 days from the date of this Order respondent shall pay to 
complainant, as reparation, $354.75, with interest thereon at the 
rate of 138% per annum from July 1, 1983, until paid. 


be bound by a complaint in another case, particularly when that case has not been 
decided. 
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BoreELutI Propuce Distrisutors v. City Wipe Distrisutors, INc. 
PACA Docket No. 2-6488. Decided February 25, 1985. 


Failure to pay—Jurisdiction—License—Apparent agency—Constructive delivery— 
Reparation awarded. 


Dennis Becker, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Leslie S. Hauger, Jr., Tulsa, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $638.50 in connection with the sale of 
a partial truckload of mixed vegetables in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
was less than $15,000, the shortened method of procedure provided 


in Section 47.20 of the Rules of Practice (7 CFR § 47.20) is applica- 
ble. Under this procedure the verified pleadings of the parties are 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given the opportunity to 
file evidence in the form of verified statements. Complainant filed 
an opening statement. Respondent filed an answering statement. 
In addition, respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Borelli Produce Distributors, is a corporation 
with an address at P.O. Box 5187, Fresno, California. 

2. Respondent, City Wide Distributors, Inc., is a corporation with 
an address at 2502 Charles Page Blvd., Tulsa, Oklahoma. At the 
time of the transactions involved in this proceeding respondent was 
subject to license under the Act. 

3. The president of respondent is Kenneth Barnes. He is a share- 
holder in an Arkansas Corporation known as City Wide Distribu- 
tors of Arkansas, Inc., located in Lowell, Arkansas. Mr. Ralph 
Laite, Jr., is also a shareholder in that corporation. At one point 
Mr. Barnes agreed with Mr. Laite that respondent would advance 
money to City Wide Distributors of Arkansas for the purchase of 
produce since the latter corporation lacked operating capital. Re- 
spondent admitted that immediately prior to the time of the trans- 





BORELLI PRODUCE DISTRIBUTORS v. CITY WIDE DISTRIBUTORS 567 
Volume 44 Number 1 


action involved herein, and possibly when it occurred, that “upon 
receipt of produce allegedly purchased by the Arkansas Corpora- 
tion, the undersigned requested the respondent Corporation to pay 
such invoices, and to then invoice the Arkansas Corporation for the 
sums advanced. When the Arkansas Corporation failed to reim- 
burse the respondent Corporation, this practice was terminated.” 
However, respondent did not make any statement in the record as 
to when or how the practice of making such payments was termi- 
nated. 

4, During the time of the transaction involved in this proceeding 
respondent purchased and sold fresh fruits and vegetables in the 
course of interstate commerce in quantities sufficient to require it 
to obtain a license under the Act. 

5. On May 4, 1983, complainant sold to respondent in interstate 
commerce 65 cartons of mixed vegetables at various prices, plus 
precooling and palletization, for a total contract price of $638.50. 
Corry Brokerage of Memphis, Tennessee was the broker. It issued a 
broker’s memorandum which showed that the respondent was the 
purchaser. Complainant issued an invoice which showed that the 
goods were sold to respondent. A bill of lading which was issued by 
complainant showed that the goods were destined for delivery to 
respondent in Tulsa, Oklahoma. Respondent did not notify com- 
plainant that it claimed it was not the purchaser until July 7, 1983. 

6. A formal complaint was filed in this proceeding on December 
19, 1988, which was within nine months of the time of the cause of 
action herein accrued. 


DISCUSSION 


This is one of 18 similar proceedings involving the respondent, 
City Wide Distributors, Inc.' In this proceeding complainant con- 


1In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this Tribunal in each Decision 
and Order to the existence of all the other cases. The other 17 cases are: 


J-B Distributing Co. v. City Wide Distributors, Inc., PACA Docket No. 2-6386; 
Yakima Fruit & Cold Storage Co. v. City Wide Distributors, Inc., PACA Docket 
No. 2-6412; Tognazzini Supply, Inc. v. City Wide Distributors, Inc., PACA 
Docket No. 2-6419; Donald F. Nicolaus d/b/a/ D-N Produce v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6421; Dennis Produce Sales, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6422; Apple Sales, Inc. v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6423; Jack T. Baillee Co., Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6424; Tanita Farms, Inc., v. City Wide 
Distributors, Inc. PACA Docket No. 2-6440; Bull & Price, Inc. a/t/a Allan Bull 

Continued 
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tends that dealing through Corry Brokerage it sold to respondent 
mixed vegetables which were received and accepted by respondent, 
but for which respondent has failed to make payment in the total 
amount of $638.50. Respondent, on the other hand, has raised sev- 
eral defenses. First, it claims that the Department of Agriculture 
has no jurisdiction in this proceeding because respondent is not 
subject to license under the Act. Second, it claims that Corry Bro- 
kerage did not act as an agent for respondent, and, therefore, could 
not bind it. Third, respondent says that there was no contract be- 
tween complainant and respondent. Fourth, respondent claims that 
it never received any of the produce which is involved in this pro- 
ceeding. 

We must deal first with the jurisdictional issue before consider- 
ing other issues in this case. Based on all the evidence available in 
this proceeding we find that during the period of the transaction 
respondent was subject to license under the Act. Pursuant to 7 
U.S.C. § 499a(6) a dealer is “any person engaged in the business of 
buying or selling in wholesale or jobbing quantities, as defined by 
the Secretary, any perishable agricultural commodity in interstate 
or foreign commerce. . . .” Pursuant to 7 CFR § 46.2(x) wholesale 
or jobbing quantities are “aggregate quantities of all types of 
produce totaling one ton (2,000 pounds) or more in weight in any 
day shipped, received, or contracted to be shipped or received.” The 
quantity of goods purchased in the 18 proceedings mentioned above 
is so substantial as to warrant the conclusion that respondent pur- 
chased produce totaling at least 2,000 pounds during the period 
April through June, 1983. In addition, the quantity of goods pur- 
chased in those 18 proceedings is so substantial as to warrant the 
conclusion that respondent purchased more than $230,000.00 worth 
of produce during 1983.2 Furthermore, the Department of Agricul- 
ture undertook an investigation to determine whether respondent 
was subject to the Act, and concluded, based upon its inspection of 


Produce v. City Wide Distributors, Inc., PACA Docket No. 2-6462; Seaboard 
Produce Distributors, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6471; Gold Coast Packing, Inc. v. City Wide Distributors, Inc., PACA Docket No. 
2-6474; Teixeira Farms, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6479; Joe Phillips, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6485; 
King Packing v. City Wide Distributors, Inc., PACA Docket No. 2-6501; Don 
Whitfield d/b/a/ Whitfield Brokerage Company v. City Wide Distributors, Inc. 
and/or City Wide Distributors of Arkansas, Inc., PACA Docket No. 2-6513; 
Corry Brokerage v. City Wide Distributors, Inc., PACA Docket No. 2-6578; and 
Sequoia Enterprises, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6600. 

2 Thus, if respondent is a retailer, the requirements of 7 U.S.C. § 499a(b) that it 

purchase at least $230,000.00 worth of produce in a year have been met. 
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respondent’s records, that respondent was, during the time of this 
transaction, conducting a business requiring a license under the 
Perishable Agricultural Commodities Act. It based its conclusion 
on records in respondent’s files which showed that there were out- 
of-state sellers’ invoices, and that respondent was purchasing and 
selling fruits and vegetables in interstate commerce. Obviously, 
based on the findings of the investigation by the Department, re- 
spondent was involved in the purchase and sale of fruits and vege- 
tables during the applicable period. We find based upon this evi- 
dence that respondent was operating subject to the Act, irrespec- 
tive of whether it was acting as a retailer or wholesaler. 

This proceeding involves an initial determination as to whether 
complainant actually did deal with respondent, and in the second 
instance whether respondent acted in a manner which subjected it 
to liability to complainant regardless of who ultimately received 
the produce. Respondent has suggested that the produce was 
bought by City Wide Distributors of Arkansas. However, it ac- 
knowledged in its brief that at least for a short period of time it 
had agreed to pay invoices on behalf of the Arkansas Corporation. 
This acknowledgment in its brief is inconsistent with respondent’s 
claim in paragraph 8 of its Answering Statement that “At no time 
did I, personally or as an officer of the Respondent Corporation, 
guarantee the payment of invoices for produce ordered by the Ar- 
kansas Corporation.” Corry Brokerage, of course, issued a broker’s 
memorandum which showed that respondent was the purchaser. 
The above facts do not prove that respondent actually purchased 
and received the produce involved in this proceeding. However, 
they do show that there was a course of conduct on the part of the 
respondent on which both the broker and complainant relied, 
under which respondent undertook to make payment on behalf of 
City Wide Distributors of Arkansas even if it did not purchase and 
receive the goods itself. As an ostensibly neutral third party in this 
proceeding, the word of the broker, as manifested by its memoran- 
da, is entitled to great weight. See Homestead Tomato Packing Co. 
v. Mims Produce, Inc., 43 Agric. Dec. ___ (1984); Kern Ridge Grow- 
ers v. T. J. Power & Co., 40 Agric. Dec. 425 (1981). Corry Brokerage, 
by issuing a broker’s memorandum which shows respondent as the 
purchaser, clearly manifested its understanding that respondent 
was the purchaser and receiver of the produce. We find nothing in 
this record which might give credibility to respondent’s claim that 
Corry Brokerage and Mr. Laite were in collusion with each other 
to mislead sellers of produce. Therefore, based on the facts dis- 
cussed above, we have no alternative other than to find the re- 
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spondent was involved with respect to the transaction involved in 
this proceeding. 

Having found that respondent was involved in the transaction 
we must determine whether it is liable. When a party subject to 
license under the Act, or alternatively which is licensed under the 
Act, holds itself out as a party willing to make payment for goods, 
whatever its reason, it is liable to make payment for such goods. 
Therefore, the defense raised by respondent that Corry Brokerage 
was not its agent when the transaction herein occurred must fail 
because by its course of conduct respondent at one point utilized 
Corry Brokerage as its agent, and at the very least did not repudi- 
ate that relationship until almost two months after the transaction 
occurred. Furthermore, respondent held itself out as the buyer to 
complainant, and did not repudiate that understanding until it 
filed its answer on December 15, 1983. Therefore, whether there 
was a contract between complainant and respondent is immaterial. 
Respondent, by its action, created at least an apparent agency in 
Corry Brokerage, and acted as if it were the principal. Therefore, 
complainant was entitled to look to it for reimbursement. The G. 
Fava Co. v. Park Hill Produce Company and/or Frank Fernandez, 
19 Agric. Dec. 928 (1960). It is well settled that a principal is bound 
by the acts of an agent which acts within the scope of its authority. 
Robert Johnson v. Cari Fritchey and Lou Loden, 16 Agric. Dec. 1082 
(1957). Furthermore, respondent is estopped to deny such agency 
because it knowingly permitted Corry Brokerage to appear as its 
agent, complainant relied on such representation in good faith, and 
was injured as a result. A. Levy & J. Zentner Company v. American 
National Growers Corp., 19 Agric. Dec. 1022 (1960); Tri-State Sales 
Agency v. Palmetto Fruit & Produce Co., 14 Agric. Dec. 1140 (1955). 

With respect to respondent’s claim that the produce was never 
delivered to it, we find based upon a preponderance of the evidence 
that respondent either actually received the goods or received con- 
structive delivery of them. Corry Brokerage issued a broker’s 
memorandum of sale showing that respondent was the purchaser. 
Complainant also issued an invoice showing that respondent was 
the purchaser, and complainant provided a bill of lading which 
showed that respondent was the purchaser. It is our conclusion 
that the evidence is sufficient to show that respondent did pur- 
chase the goods.* 


3 Respondent attached a copy of the complaint in Don Whitfield d/b/a Whitfield 
Brokerage Company v. City Wide Distributors, Inc. and/or City Wide Distributors of 
Arkansas, Inc., PACA Docket No. 2-6513 in an effort to support its claim that it did 
not purchase the goods. We are not impressed by its contents. Complainant can 

Continued 
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We are particularly impressed with the fact that the invoice and 
broker’s memorandum were sent to respondent approximately at 
the time the transactions occurred. Presumably, respondent re- 
ceived copies of the invoices and the broker’s memorandum of sale. 
At least it never denied it did. If respondent were truly not in- 
volved in the transaction, it should have notified both those parties 
immediately upon receipt of the documents that it did not receive 
or accept the produce. Otherwise, its failure to do so was mislead- 
ing to both. Rather than do this respondent did not take any action 
to deny the existence of this contract until July 7, 1983, when its 
Attorney, Leslie S. Hauger, Jr., sent a notice that respondent 
would not pay the claim. This was two months after the transac- 
tion occurred. This is simply too late for respondent to deny its in- 
volvement with respect to the transaction. Immediate action would 
have permitted complainant and Corry Brokerage try to trace the 
goods so as to ascertain what actually did happen. The conduct of 
respondent shows rather clearly that it did purchase and receive 
the goods. 

Respondent has not paid complainant $638.50 with respect to the 
transaction discussed above. Based upon our discussion, above, we 
find the respondent owes complainant that sum. Its failure to pay 
this amount is a violation of Section 2 of the Act for which repara- 
tion should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this Order respondent shall 
pay to complainant, as reparation, $638.50 with interest thereon at 
the rate of 13% per annum from June 1, 1983, until paid. 


hardly be bound by a complaint in another case, particularly when that case has 
not been decided. 
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Louis BourGOINE, JR., v. INTERSTATE Foop PRocessinGc Corp. PACA 
Docket No. 2-6561. Decided February 25, 1985. 


Breach of contract—Unreasonable delay in harvesting—Dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Dorothy Kelley, Presque Isle, Maine, for complainant. 
Donald E. Quigley, Presque Isle, Maine, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A timely 
complaint was filed in which complainant seeks a reparation 
award against respondent in the amount of $3,805.70 in connection 
with the sale of a quantity of peas intended for shipment in inter- 
state commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in Section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be a part of the evi- 
dence, as are the verified complaint and answer. The parties were 
also given an opportunity to submit additional evidence in the form 
of verified statements as well as to file briefs. Complainant elected 
not to submit any additional evidence. Respondent submitted a 
deposition as its answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Louis Bourgoine, Jr., is an individual whose ad- 
dress is RFD #1, Box 157, Limestone, Maine. 

2. Respondent, Interstate Food Processing Corporation, is a cor- 
poration whose address is P.O. Box 172, Fort Fairfield, Maine. At 
the time of the transaction involved herein, respondent was li- 
censed under the Act. 

3. On April 20, 1983, complainant entered into a written contract 
with respondent to plant, cultivate, and sell to respondent approxi- 
mately 40 acres of peas to be harvested from complainant’s four 
fields. Respondent would advance complainant money for seed, 
complainant would plant and maintain the crop, and respondent 
would harvest the peas. Complainant would have to pay to re- 
spondent the money advanced for seed, a harvesting fee, and a 
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loading fee. Complainant would also have to pay an “ABC” charge 
for the benefit of a grower’s organization. The price that respond- 
ent would pay for the peas would depend on the weight of the peas 
and their tenderness, as determined by a machine called a tender- 
ometer. According to the contract, the lowest rate at which com- 
plainant would be paid would be $172.00 per ton, if the tenderome- 
ter reading exceeded 115. The contract also contained a provision 
which authorized respondent to refuse to harvest any fields not 
reasonably free from weeds. In such a case, complainant would still 
be responsible for the cost of seed. Another provision of the con- 
tract permitted respondent to by-pass a field if it had too great a 
supply of peas already on hand, or in order to maintain certain 
quality standards. If the option to by-pass was undertaken, re- 
spondent would be obligated to pay complainant $100.00 per acre, 
and complainant would not be liable for the cost of seed. At the 
time of contracting, the parties expected the peas ultimately to be 
shipped in interstate commerce. 

4. Complainant was advanced money from respondent for pur- 
chasing seed. Respondent eventually planted 38.9 acres in four 
fields; one containing 11.5 acres (hereinafter, field “A”), one 10.9 
acres (hereinafter, field “‘B”), one 6.5 acres (hereinafter, field “C’’), 
and one 10.0 acres (hereinafter, field “D’’). The crop was due to be 
harvested in late August 1983. 

5. During the summer of 1983, respondent’s field manager, 
Donald Goughan, became aware that complainant’s fields had an 
abundance of weeds. After personally observing complainant’s 
fields in August of 1988, Goughan decided that fields A and B 
would have to be rejected because of excessive weeds, but hoped 
that two acres from field B eventually could be harvested. On ap- 
proximately, August 24, 1983, Goughan sent notices to complainant 
stating respondent’s decision to reject fields A and B. At that time, 
Goughan also had discussion with complainant about the situation. 

6. On September 4, 1983, respondent harvested fields C and D 
and 6.5 acres of field A, for a total of 23 acres. Respondent attempt- 
ed to harvest two acres from field B but wasn’t able to do so be- 
cause the fields were too wet. Complainant’s fields were among the 
last to be harvested of the fields in complainant’s area. 

7. The 6.5 harvested acres of field A resulted in 9.077 tons of 
peas, which had tenderometer readings of 236 and 238. The 10.9 
acres of field B were not harvested. The 6.5 acres of field C, all of 
which were harvested, resulted in 11.164 tons of peas, with tender- 
ometer readings of 231 and 247. The 10 acres of field D, all of 
which were harvested, resulted in 13.8556 tons of peas, with tender- 
ometer readings of 238 and 242. Respondent prepared notices re- 
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flecting the weight of the peas harvested for each field and the ten- 
derometer readings of such peas on September 4, 1983, and sent 
them to complainant. Respondent also sent an accounting sheet to 
complainant. It showed that for field A, the 9.077 harvested tons 
were paid at the rate of $172.00 per ton, or $1,561.24. Deducted 
from this amount were a harvest charge of $191.75, a tonnage 
charge of $854.10, a seed charge of $639.93, and an ABC charge of 
$6.50, for a net loss of $134.50. Payment for the 11.64 tons harvest- 
ed from field C was made at the rate of $172.00 per ton, totaling 
$1,920.21. Deducted from this sum were a harvest charge of 
$191.75, a tonnage charge of $787.06, a seed charge of $396.90, and 
an ABC charge of $6.50, for a net of $538.00. The 13.8556 tons har- 
vested from field D were paid at the rate of $172.00 per ton, for a 
total of $2,383.15. Deducted from this sum were a harvest charge of 
$285.00, a tonnage charge of $976.81, a seed charge for both fields D 
and B totaling $1,314.00, and an ABC charge of $10.00, for a net 
loss of $212.66. In accordance with these figures, the net amount 
owed to complainant for the four fields was $194.30. 

8. On September 16, 1988, respondent sent complainant a check 
for $194.30, which complainant accepted as partial payment. 

9. A formal complaint was filed February 15, 1984, which was 
within nine months from when the alleged cause of action herein 
accrued. 


CONCLUSIONS 


This case involves a written contract entered into between the 
parties on April 20, 1983, under which complainant agreed to plant 
peas on four fields totaling approximately 40 acres. Respondent 
would harvest the peas and pay complainant a rate determined by 
the tonnage harvested and the tenderness of the peas, as revealed 
by a machine called a tenderometer. The contract provided, among 
other things, that respondent could either accept the peas, reject 
them, or by-pass the field. If respondent chose the latter option, it 
would be liable to complainant for $100.00 per acre by-passed. Com- 
plainant claims that respondent, in effect, by-passed its four fields, 
since it unreasonably delayed for three weeks before attempting to 
harvest them. Complainant claims that respondent, therefore, is 
liable for $100.00 per acre for each of the 40 acres, or $4,000.00, less 
the $194.30 already paid, or $3,805.70. Respondent denies liability. 

Many of the facts herein are undisputed. Although complainant’s 
damages are based on the assumption that he planted 40 acres of 
peas, complainant states in his complaint that he planted only 38.9 
acres; 11.5 in field A, 10.9 in field B, 6.5 in field C, and 10.0 in field 
B. Complainant does not dispute respondent’s contention that it re- 
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jected field A on August 24, 1983, although later accepted 6.5 acres 
of field A on September 4, 1983, rejected field B on August 24, 1983, 
and accepted fields C and D on September 4, 1988. Neither does 
complainant dispute the accuracy of respondent’s figures as set 
forth in its accounting (see Finding of Fact 7). However, it is com- 
plainant’s position that respondent unreasonably delayed harvest- 
ing for three weeks until the peas had aged to the point where they 
were no longer in a condition to bring a high rate of return in ac- 
cordance with the terms of the written contract. This allegedly led 
to respondent either rejecting them or paying for them at the 
lowest possible rate of $172.00 per ton. Complainant claims that re- 
spondent’s delay was, in effect, a decision to by-pass the fields. As 
the moving party herein, it is complainant’s burden to prove the 
contract terms, respondent’s breach thereof, and the resulting dam- 
ages, by a preponderance of the evidence. New York Produce Trade 
Association, Inc. v. Sidney Sandler, 32 Agric. Dec. 702 (1973). 

The essential question is whether respondent was in breach of 
contract by accepting or rejecting complainant’s fields when it did. 
The April 1983 written contract contains no provisions stating 
when the peas should be harvested. Respondent has submitted into 
evidence as its answering statement the deposition of its harvesting 
manager, Donald Goughan. He stated (at p. 8) that the harvesting 
usually begins about July 15 and extends into the first week of Sep- 
tember. Goughan stated that complainant’s fields were originally 
scheduled to be harvested in the latter part of August because they 
were planted late (at p. 22). According to Goughan, the problems 
associated with complainant’s fields came about because they were 
infested with weeds. He said that he first discussed this with com- 
plainant about the second week of August (at pp. 22-23). Goughan 
stated that the weeds contributed to the high tenderometer read- 
ings because they tend to take moisture out of the ground (at p. 24). 
Goughan asserted that the presence of the weeds brought on re- 
spondent’s decision not to harvest complainant’s fields until Sep- 
tember 4, 1983, as respondent feared that the weeds might damage 
its harvesting machines, and thus preferred to harvest other fields 
prior to complainant’s (at p. 35). Complainant was given an oppor- 
tunity to respond to Goughan’s testimony but did not make any at- 
tempt to do so. Therefore, we must give Goughan’s testimony at 
least equal weight to that of complainant’s allegations. Based large- 
ly on Goughan’s testimony, we conclude that respondent’s actions 
with respect to complainant’s four fields were in conformance with 
the terms of the contract, and that complainant has thus failed to 
sustain its burden of proving that such actions, in effect, constitut- 
ed a by-pass of complainant’s fields. 
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Complainant does not dispute the validity of any of respondent’s 
figures set forth in its accounting (Finding of Fact 7). Therefore, re- 
spondent’s remittance of $194.30 is all to which complainant is le- 
gally entitled. Accordingly, the complaint is without merit and 
must be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Gur LAKE Propuce Co. v. STANLEY & JoE Russo. PACA Docket 
No. 2-6583. Decided February 25, 1985. 


Acceptance—Breach of contract, burden of proof—Determination of damages— 
Change in contract terms. 


When respondent accepts shipment of commodity, burden of proof of breach and 
damages falls on respondent. Respondent failed to meet its burden and therefore is 
held liable for the full contract price because it did not show that contract terms 
changed. Damages as determinable on basis of lowest known market price. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $26,858.15 in con- 
nection with numerous shipments of produce in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Although the amount claimed as damages exceeds $15,000.00, the 
parties waived oral hearing. Therefore, the shortened procedure 
provided in Section 47.20 of the Rules of Practice (7 CFR § 47.20) is 
applicable. Pursuant to such procedure, the report of investigation 
is considered to be part of the evidence, as is the verified com- 
plaint. The answer, since it is not verified, is not considered part of 
the evidence. The parties were given the opportunity to submit ad- 
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ditional evidence in the form of verified statements and to file 
briefs, but elected not to do so. 


FINDINGS OF FACT 


1. Complainant, Gulf Lake Produce Co., is a partnership whose 
address is P.O. Box 697, Belle Glade, Florida. 

2. Respondent, Stanley & Joe Russo, is a partnership whose ad- 
dress is 1168 E. 37th St., Brooklyn, New York. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

3. From December 8 through December 22, 1983, complainant 
sold to respondent 10 truckloads of produce, as follows: On Decem- 
ber 8, 1983, a truckload of tomatoes for $9,216.00; on December 9, a 
truckload of cherry tomatoes and peppers for $10,251.85; on Decem- 
ber 9, a truckload of grapefruit for $3,990.00; on December 9, a 
truckload of mixed vegetables for $8,897.00; on December 16, a 
truckload of grapefruit for $5,220.00; on December 16, a truckload 
of grapefruit for $4,820.00; on December 16, a truckload of peppers 
for $3,362.55; on December 16, a truckload of grapefruit for 
$6,000.00; on December 17, a truckload of grapefruit for $4,350.00; 
and on December 22, a truckload of okra with an open price. 


4, The produce was shipped in interstate commerce to respond- 
ent, which received and accepted it. Respondent has, to date, paid 
complainant $30,989.25 for the 10 loads. 

5. A formal complaint was filed on April 25, 1984, which was 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


The complaint is for $26,858.15, which constitutes the difference 
between the alleged contract prices of the 10 loads of produce, or 
$57,847.40, and the $30,989.25 which the parties agree is all that re- 
spondent has paid. In its opening statement, complainant attempts 
to amend its complaint by alleging that respondent’s indebtedness 
is currently $34,254.95, but has offered no explanation for this in- 
crease nor any supporting evidence. Therefore, the attempted 
amendment of the complaint will not be given any consideration 
herein. 

Respondent, it its unsworn answer, the only documentation it 
chose to submit, admits purchasing, receiving, and accepting the 
produce as alleged in the complaint. Therefore, respondent is liable 
for the agreed upon contract price, less damages due to any breach 
of warranty by complainant. It is respondent’s burden to prove the 
breach and damages by a preponderance of the evidence. Santa 
Clara Produce, Inc. v. Caruso Products Inc., 41 Agric. Dec. 2279 
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(1982), Respondent alleges that the agreed upon contract prices 
were changed after the produce arrived, resulting from discussions 
between the parties concerning the presence of condition problems. 
This is denied by complainant. It is respondent’s burden to prove 
any change in the contract terms (American Banana Co., Inc. v. 
Marvin Gray, 41 Agric. Dec. 539 (1982)), but respondent has not 
provided any evidence to support the alleged changes. Therefore, 
we find that respondent has failed to sustain its burden of proof 
with respect to this issue. 

Respondent has also failed to sustain its burden of proving a 
breach of warranty due to the alleged condition problems of the 
produce purchased from complainant, as respondent has not pro- 
vided any evidence of these problems, such as an inspection report. 
Therefore, respondent is liable for the original contract prices for 
all ten loads. For the nine truckloads given definite prices, respond- 
ent is liable for $9,216.00, $10,251.85, $3,990.00, $8,897.00, $5,220.00, 
$4,820.00, $3,362.55, $6,000.00 and $4,350.00, totaling $56,107.40. For 
the truckload of okra, consisting of 348 cartons, which was to be 
sold at an open price, respondent is liable for the lowest market 
price revealed by the Market News Service Reports at the place 
and date of acceptance, New York City on December 23, 1983. Ar- 
kansas Tomato Co. v. M-K & Sons Produce Co., 40 Agric. Dec. 1773 
(1981). As there are no listings for that date, we will use the list- 
ings for the next date on which Reports were published, December 
27, 1983, which show a market price of $9.00 per carton. However, 
complainant has claimed only $5.00 per carton, and it is our prac- 
tice not to award damages exceeding the amount claimed. There- 
fore, respondent is liable for the 348 cartons of okra at $5.00 per 
carton, or $1,740.00. Respondent was thus liable to complainant for 
a total of $56,107.00 plus $1,740.00, or $57,847.40. As respondent has 
paid complainant $30,989.25, respondent remains liable for 
$26,858.15, and its failure to pay complainant this sum is a viola- 
tion of Section 2 of the Act. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay 
to complainant, as reparation, $26,858.15, with interest thereon at 
the rate of 13% per annum from February 1, 1984, until paid. 





BELRIDGE PACKING CO. v. FIRST QUALITY, FRUIT & PRODUCE 579 
Volume 44 Number 1 


BELRIDGE PACKING Co. v. First QUALITY Fruit & Propuce Co., INc. 
and/or C.H. Roprnson Company. PACA Docket No. 2-6451. De- 
cided February 27, 1985. 


Acceptance—Breach of contract, burden of proof—Suitable shipping conditions— 
Damages. 


Where respondent accepted goods and was able to demonstrate that the complain- 
ant did not deliver the goods in suitable shipping condition, respondent was not 
liable to complainant for the full contract price, but only the value of the goods ac- 
cepted. 

George S. Whitten, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, California, for complainant. 

Respondent First Quality Fruit & Produce Co., Inc., pro se. 

Owen Gleason, Eden Praire, Minnesota, for respondent C.H. Robinson Company. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondents in the amount of $14,999.99 in con- 


nection with the sale of one truckload of plums in interstate com- 
merce. 


A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon each of the respondents. Respondent C.H. 
Robinson Company filed an answer to the complaint denying any 
liability thereunder. Respondent First Quality Fruit & Produce Co., 
Inc., defaulted in the filing of an answer and was notified on Janu- 
ary 23, 1984, that it was considered to be in default. On February 2, 
1984, this respondent filed a motion to reopen after default which 
was served upon complainant. On February 22, 1984, complainant 
filed a motion to deny the reopening of the proceeding. On March 
7, 1984, an order was issued reopening after default, and giving re- 
spondent First Quality Fruit & Produce Co., Inc., time in which to 
file an answer. On March 19, 1984, this respondent filed an answer 
denying liability to complainant. 

The amount claimed as damages in the formal complaint does 
not exceed $15,000, and accordingly the shortened method of proce- 
dure provided in Section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to this procedure the verified plead- 
ings of the parties are considered a part of the evidence herein as 
is the Department’s Report of Investigation. In addition the parties 
were given the opportunity to file evidence in the form of sworn 
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statements. Complainant filed an Opening Statement, both re- 
spondents filed an Answering Statement, and complainant filed a 
Statement in Reply. Complainant and respondent C.H. Robinson 
Company filed briefs. 


FINDINGS OF FACT 


1. Complainant, Belridge Packing Co., is a corporation whose ad- 
dress is P.O. Box 1852, Bakersfield, California. 

2. Respondent, First Quality Fruit & Produce Co., Inc., is a corpo- 
ration whose address is 3130 Produce Row, Houston, Texas. At the 
time of the transaction involved herein this respondent was li- 
censed under the Act. 

3. Respondent, C.H. Robinson Company, is a corporation whose 
address is 10690 Shadow Wood, Suite 110, Houston, Texas. At the 
time of the transaction involved herein this respondent was li- 
censed under the Act. 

4. On or about June 9, 1982, complaint sold to respondent First 
Quality, one truckload of plums as follows: 1,440 cartons, U.S. No. 1 
Red Beaut, size 4 x5, at $10.00 per carton, plus $.60 per carton for 
precooling and palletizing, and $22.50 for a temperature recorder, 
or a total price of $15,286.50 f.o.b. The sale was negotiated through 
respondent, C. H. Robinson Company, acting as broker. 

5. Loading of the truck at complainant’s place of business in 
Lerdo, California was completed at 3:45 p.m. on June 9, 1982. Tem- 
perature range was specified on the bill of lading to be 34 to 36°, 
and a “Therma Guard” recording instrument, number 109754, was 
placed on the truck. Such instrument contained chart number 
52693. The plums were shipped on June 9, 1982, and arrived at the 
place of business of respondent First Quality in Houston, Texas at 
approximately 8:00 a.m. on June 11, 1982. Respondent, First Qual- 
ity, noted damage in the plums, and notified respondent C. H. Rob- 
inson Company, which in turn notified complainant. Respondent 
First Quality also called for a federal inspection. 

6. The plums were federally inspected at respondent First Qual- 
ity place of business in Houston, Texas, at 10:45 a.m. on June 11, 
1982, and an inspection certificate was issued which stated in rele- 
vant part as follows: 


Products Inspected: Plums in cartons printed “Belridge 
California Fruit, Belridge Packing 
Co., Bakersfield, Cal.” and stamped 
“Red Beaut Plums, Net. Wt. 28 Lbs., 4 
x5 size” Applicant states: 1,500 car- 
tons. 





BELRIDGE PACKING CO. v. FIRST QUALITY, FRUIT & PRODUCE 
Volume 44 Number 1 


Condition of Load: Stacked in cold room at above location. 
Condition of Pack: Jumble, well filed. 


Temperature of Product: Various cartons in various locations 40 
to 42°F. 


Condition: In all cartons some to most stock 
watery and translucent in appearance 
most of which are soft or flabby char- 
acteristic of low temperature expo- 
sure and so located as to indicate 
occurred after packing but not in 
present location. 


7. “Therma-Gard” chart No. 52693, with date: 6-9-82, time: 1:45 
p.m., was submitted in evidence and showed the following: Trace 
begins at 0 hour showing 40° and gradually declines to 35° at 12 
hours where it continues steady until the 30th hour. At the 30th 
hour the trace rises vertically to about 52° where it ends. The tem- 
perature recorder was subsequently submitted to Therma Guard 
for calibration. Such calibration showed that at 29° and 37° the re- 
corder was reading 3° lower than actual temperature. 

8. An informal complaint was filed on March 7, 1983, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The record in this proceeding shows that respondent First Qual- 
ity accepted the plums by unloading them from the truck and plac- 
ing them in its warehouse. This respondent, therefore, became 
liable to complainant for the full purchase price of the plums less 
any damages resulting from any breach of contract proven by re- 
spondent. Jce Produce v. Mickelian Sales, 29 Agric. Dec. 150 (1970). 
The federal inspection at destination, made some three hours after 
the arrival of the plums, clearly shows that such plums were ab- 
normally deteriorated on arrival. Complainant, however, maintains 
that the damage in the plums, which was stated to be “characteris- 
tic of low temperature exposure”, must have occured during tran- 
sit, and consequently must be the responsibility of respondent 
under the f.o.b. terms of the sale. Complainant points to the fact 
that the temperature tape covering the shipment the period of time 
between completion of loading in California and arrival of the 
truck in Houston, Texas was 38 hours. Although the temperatures 
over the 30 hour period shown by the tape were approximately 38°, 
and thus not in any way indicative of the below freezing conditions 
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which would be necessary to cause the damage disclosed by the fed- 
eral inspection, complainant apparently would have us believe that 
freezing must have taken place during the 8 hour period not dis- 
closed on the tape. The temperature of the plums, as disclosed by 
the federal inspection (40° to 42°F.) less than 3 hours after arrival 
of the truck, would appear to us to diminish the probability of any 
freezing having taken place toward the end of the transit period. 
On the other hand the beginning of the tape shows the tempera- 
ture dropping from approximately 40°F to the range of 35°, and 
would similarly seem to negate freezing having taken place at the 
beginning of the transit period. 

While these speculations are not conclusive as to the issue, there 
is a more certain indication in the record that freezing did not take 
place during transit. The federal inspection states that the watery 
and translucent appearance affected some to most stock in all car- 
tons. It seems unlikely to us that during an 8 hour period freezing 
air could have been adequately circulated within a heavily loaded 
truck so as to cause all cartons to have some to most stock affected 
by freezing. 

Complainant submitted temperature charts covering the two 
cooling rooms from which it alleged the plums were drawn prior to 
shipment. These charts cover the two days preceding shipment of 
the plums, and generally show temperatures between 33 and 43°. 
However, on both of the June 9 charts there is a gap in the trace 
covering about a 3 hour period. More importantly there was no 
showing by complainant that the subject plums were in the coolers 
for only the two days covered by the charts. Therefore, we cannot 
give this evidence much weight. It is our conclusion that the 
damage to the plums did not occur during transit, and that conse- 
quently such plums were not in suitable shipping condition when 
loaded on to the truck. See 7 CFR § 46.43(j). 

Where the receiver has accepted the goods, the measure of dam- 
ages is the difference at the time and place of acceptance between 
the value of the goods accepted and the value they would have had 
if they had been as warranted. UCC Section 2-714; Half Moon 
Fruit & Produce Company v. V.F. Lanasa, Inc., 39 Agric. Dec. 1520 
(1980). In this case respondent First Quality reconditioned the 
plums, and resold them promptly and in a proper manner. The 
gross proceeds from the resale of the plums amounted to 
$12,700.00. In the absence of market reports showing the value of 
conforming plums we will use the f.o.b. contract price for the sub- 
ject plums, plus freight. See Corte & Sons v. Lerner & Son, 14 
Agric. Dec. 320 (1955). The f.o.b. contract price of the plums was 
$15,286.50. The freight applicable to the load was $2,304.00. The 
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value of the plums if they had been as warranted was accordingly 
$17,590.50. This amount less the gross proceeds of $12,700.00, leaves 
$4,890.50 as respondent First Quality basic damages herein. In ad- 
dition, respondent is entitled to the 15% handling charge claimed 
on its accounting, or $1,905.00, and the reconditioning charge of 
$.50 per carton, or $720; for a total amount, when added to this re- 
spondent’s basic damages, of $7,515.50. Deduction of this amount 
from the purchase price leaves a net amount still due and owing to 
complainant from respondent First Quality of $7,771.00. Since re- 
spondent First Quality tendered this exact amount to complainant 
on March 24, 1983, and such amount was refused, we will award 
interest on this amount only between July 1, 1982, and March 24, 
1983. 

Complainant brought this action against respondent C.H. Robin- 
son Company with the following express condition as stated in its 
formal complaint in paragraph 7a: 


That in the alternative if it is held that respondent First 
Quality Fruit & Produce Co., Inc., is not held liable for the 
agreed purchase price, that respondent C.H. Robinson 
Company be held liable for failing to perform the duties of 


a broker in negotiating a valid and binding contract. 


There is absolutely no indication in the record that respond- 
ent C.H. Robinson Company failed to negotiate a valid and binding 
comtract. Accordingly the complaint as against respondent C.H. 
Robinson Company should be dismissed. 


ORDER 


Within 30 days from the date of this Order, respondent First 
Quality Fruit & Produce Co., Inc., shall pay to complainant, as rep- 
aration, $7,771.00, with interest thereon at the rate of 13 percent 
per annum from July 1, 1982, through March 24, 1983. 

The complaint against respondent C.H. Robinson Company is dis- 
missed. 
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Stevco, Inc. v. MICHAEL Bros., Inc. PACA Docket No. 2-6534. De- 
cided February 27, 1985. 


Consignment—Burden of proof—Dismissed. 


Edward M. Silverstein, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation’ proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
from respondent in the amount of $1,822.59 in connection with one 
transaction, in interstate commerce, involving grapes, a perishable 
agricultural commodity. 

Both parties were served with a copy of the Department’s report 
of investigation. Respondent also was served with a copy of the 
formal complaint. Although, it at first failed to file a timely 
answer, subsequent to the granting of its Motion to Reopen After 
Default by Order dated April 17, 1984, respondent did file an 
answer denying any further liability to complainant. 

Since the amount claimed as damages did not exceed $15,000, the 
shortened procedure provided in Section 47.20 of the Rules of Prac- 
tice (7 CFR § 47.20) was followed. Pursuant to this procedure, the 
verified pleadings of the parties are considered to be a part of the 
evidence of the case, as is the Department’s report of investigation. 
In addition, the parties were given the opportunity to submit fur- 
ther evidence by way of verified statements. Complainant file a 
verified opening statement, and respondent filed a verified answer- 
ing statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Stevco, Inc., is a corporation whose mailing ad- 
dress is P.O. Box 6157, Beverly Hills, California 90212. 

2. Respondent, Michael Bros., Inc., is a corporation whose mail- 
ing address is Produce Building, 38 Harris Avenue, Providence, 
Rhode Island 02903. At all material times, respondent was licensed 
under the Act. 

3. On or about December 15, 1982, in the course of interstate 
commerce, complainant shipped a load of grapes containing 1,080 
lugs to its customer, Hannaford Bros., in Portland, Maine, by 
W.T.X truck. The price of the grapes was $6.00 per lug ($6,480), 
plus $22.50 for a Ryan Recorder, and 70 cents per lug for palletiza- 
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tion and cooling ($750.00), for a total f.o.b. price of $7,258.50. Han- 
naford Bros. rejected the load, and the grapes were loaded on a 
Hutchins Transportation truck for shipment to DiMare Bros., in 
Everett, Massachusetts. On December 21, 1982, DiMare Bros. re- 
fused to handle the grapes for complainant’s account. After this re- 
fusal, the respondent was contacted by C.H. Robinson Company, 
Everett, Massachusetts, and asked if it could handle a load of 
“troubled grapes.” As respondent had a half loaded trailer at the 
New England Produce Center in Chelsea, Massachusetts, at the 
time, C.H. Robinson was informed that it could load the grapes on 
board the trailer and that subsequent to an inspection upon arrival 
in Providence, Rhode Island, respondent would discuss the matter 
with C.H. Robinson Company. On December 22, 1982, C.H. Robin- 
son Company issued a confirmation of sale indicating that the 
transaction was on a Deferred Billing basis. This confirmation was 
sent to both parties. Upon arrival of the grapes at respondent’s 
place of business, on December 22, 1983, Isaac Michael contact 
Steve Goldberg of C.H. Robinson Company, and negotiated a price 
of $3.00 per box delivered. C.H. Robinson Company issued a correct- 
ed confirmation of sale indicating that the respondent has pur- 
chased the grapes from complainant at a price of $3.00 delivered. 
This corrected confirmation, which was also dated December 22, 
1983, was sent to both parties. 

4, Respondent has paid complainant $3,240.00 with respect to 
this shipment. This represents a price of $3.00 per lug for 1,080 
lugs. 

5. A formal complaint was filed on September 6, 1983, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The dispositive issue in this case is whether or not the grapes 
were consigned to respondent, or sold to it for a price of $3.00 per 
lug delivered.! There is absolutely no evidence that the respondent 
accepted this load of grapes on consignment. The only evidence in 
the case which has any probative value is the broker’s two confir- 
mations of sale. On the first, it was noted that the sale was on a 
Deferred Billing basis; on the corrected confirmation, it is indicated 
that the produce was sold to respondent at a price of $3.00 deliv- 
ered. The only evidence offered by the complainant in support of 


1 We feel it incumbent on us to note that the allegation in the complaint that the 
complainant consigned this load of grapes to the respondent on December 15, 1982, 
and that it was shipped on that date to the respondent, is totally false. The truth, as 
noted above, is that this load was twice rejected by other parties before the respond- 
ent was ever contacted by the broker with regard to it. 
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its allegation that this was a consignment sale is its bare assertion 
that it never agreed to a sale on the basis of a $3.00 delivered 
price.2 However, in the light of the fact that these grapes were 
twice rejected,* a fact which complainant failed to plead in its com- 
plaint, the assertions of the respondent, and the confirmations 
issued by the broker, we cannot hold that the complainant has sat- 
isfied its burden of proving, by a preponderance of the evidence, 
that this was a consignment sale.* Hol-Mex Corp. v. DiMare Bros., 
19 Agric. Dec. 1187 (1960). Rather, the preponderance of the evi- 
dence indicates that the sale term was $3.00 per lug delivered, or a 
total of $3,240.00. Since the respondent has paid the complainant 
for the grapes in accordance with the parties’ contract, it is not fur- 
ther obligated to complainant. Thus, the complaint must be dis- 
missed. 
ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


Pappas & Co. v. RALPH & Cono COMMUNALE PRODUCE Corp. PACA 
Docket No. 2-6504. Decided February 28, 1985. 


Breach of warranty—Suitable shipping condition—Failure to pay—Reparation 
awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 


2 It should be noted that the record does not contain a statement from Mr. Gold- 
berg, C.H. Robinson Company, as to the events which lead to the issuance of the 
corrected confirmation. 


8 Although never made a clear issue by either party, and although there is no 
evidence in the record as to it, we seriously question whether the condition of the 
grapes warranted the complainant’s bringing of this action. 


4 That the Department’s investigator attempted to create an accounting from re- 
spondent’s records is not proof that the sale was by consignment. 
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against respondent in the amount of $2,100 in connection with a 
truckload of cantaloupes sold in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in Section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements and to file briefs. The par- 
ties declined to submit any additional evidence. Complainant filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Pappas & Co., is a corporation whose address is 
P.O. Box 477, Mendota, California. 

2. Respondent, Ralph & Cono Communale Produce Corp., is a cor- 
poration whose address is 353 N.Y.C. Terminal Market, Bronx, 
New York. At the time of the transaction involved herein, respond- 


ent was licensed under the Act. 

3. On July 22, 1983, complainant sold to respondent a truckload 
of no grade cantaloupes consisting of 1,050 cartons 1 size 18, at 
$7.00 per carton, f.o.b., plus $.80 per carton for pallets and cooling, 
$.15 per carton for brokerage, and $22.50 for a Ryan recorder, for a 
total contract price of $8,370. There was no contract provision that 
complainant was to provide protection. The contract was negotiat- 
ed through a broker, Salisch Produce Co., Inc., Fresno, California. 

4. The broker issued a confirmation of sale on approximately 
July 22, 1983, reflecting the contract terms set forth in Finding of 
Fact 3, and sent it to both parties. The confirmation of sale did not 
indicate that the cantaloupes were to be of any particular grade, 
and made no mention of any grant of protection to be given to re- 
spondent. 

5. On July 22, 1988, complainant shipped the cantaloupes to re- 
spondent, where they arrived on approximately July 27, 1983, and 
were accepted. Respondent secured a federal inspection which 
found as follows, in relevant part: 
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Quality: Average 1% scars. 


Condition: Mostly ripe and firm, many firm. 1 to 3 
melons in most cartons none in some 
average 10% soft ground color many 
light green, many turning, some 
yellow, 1 to 2 melons in half the car- 
tons none in the remainder, average 
4% damage by bruising. Average 1% 
decay. 


Meets quality requirements but fails to 
grade U.S. No. 1 only account of con- 
dition. 


Inspection limited to initial 4 pallets 
being unloaded and in 2 pallets near- 
est rear door. 


6. Neither complainant nor the broker gave respondent authori- 
zation to make any deductions from the contract price. 

7. Respondent resold the cantaloupes from July 27, 1983, to 
August 1, 1983, and received $10,783.00 

8. On August 27, 1983, complainant received from respondent a 
check for $6,270. Along with the check was complainant’s invoice 
on which the price for the cantaloupes had been crossed out and 
the figure $6,270 inserted. Beneath that was the notation “adjust- 
ment of $2 per Bernie Salisch (copy of USDA attached)”. Respond- 
ent’s check was accepted by complainant as partial payment. 

8. A formal complaint was filed on December 5, 1983, which was 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits receiving and accepting the cantaloupes and, 
therefore, is liable for the contract price less damages due to any 
breach of warranty by complainant. Respondent bears the burden 
of proving the breach and damages by a preponderance of the evi- 
dence. Pleasant Valley Vegetable Co-op v. Robt. T. Cochran & Co., 
Inc., 41 Agric. Dec. 1208 (1982). Respondent claims that the melons 
failed to grade U.S. Number one upon arrival, as indicated by a 
July 25, 1983, federal inspection, and asserts that the broker au- 
thorized respondent to deduct $2 per carton. Respondent also as- 
serts that the contract provided for respondent to be granted pro- 
tection by complainant. 

The July 25, 1983, federal inspection (Finding of Fact 5) shows 
substantial damage, especially an average of 10% soft. This is in 
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breach of complainant’s warranty of suitable shipping condition (7 
CFR § 46.43(j)). As damages resulting from the breach, respondent 
is entitled to the difference between the value of the melons if they 
had been as warranted, at the date and place of acceptance, and 
their actual value. The value of the melons as warranted is deter- 
mined by reference to the applicable Market News Service Reports 
listing, and their actual value by the results of a prompt and 
proper resale. Homestead Tomato Packing Co., Inc. v. Austin J. 
Merkel Co., Inc., 40 Agric. Dec. 1587 (1981). The July 27, 1983 
Market News Service Reports for Bronx, New York show canta- 
loupes such as those involved herein with a price of $10.00 to 
$11.00 per carton, with a few at $12.00 and some at $9.00. The 
figure that most accurately represents the value of the cantaloupes 
as warranted is $10.00 per carton. Therefore, the value of the 
entire 1,050 carton load should have been $10,500. Respondent 
made a prompt and proper resale, which resulted in proceeds of 
$10,783.00 (Finding of Fact 7). This exceeds the value of the melons 
as warranted. Therefore, respondent incurred no damages as a 
result of complainant’s breach. 

Respondent is liable for the contract price of $8,370 less the 
$6,270 which it has already paid, leaving $2,100 due and owing. Re- 


spondent’s failure to pay this sum to complainant is a violation of 
Section 2 of the Act, for which reparation should be awarded, with 
interest. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay 
to complainant, as reparation, $2,100, with interest thereon at the 
rate of 13% per annum from September 1, 1983, until paid. 


Corry BROKERAGE v. City Wipe Distrisutors, Inc. PACA Docket 
No. 2-6578. Decided February 28, 1985. 


Jurisdiction—License—Burden of proof—Dismissed. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Leslie S. Hauger, Jr., Tulsa, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44 Number 1 


timely complaint was filed in which complainant seeks an award in 
the amount of $2,528.50 in connection with six transactions in 
interstate commerce involving shipments of partial truckloads of 
produce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. In addition, respondent was 
served with a copy of the formal complaint, and filed an answer 
thereto denying any liability to complainant. Since the amount 
claimed as damages does not exceed $15,000 the shortened method 
of procedure provided in Section 47.20 of the Rules of Practice (7 
CFR § 47.20) is applicable. Under this procedure the verified plead- 
ings of the parties are considered a part of the evidence in the case, 
as is the Department’s report of investigation. In addition, the par- 
ties were given the opportunity to submit further evidence in the 
form of verified statements. Respondent filed an answering state- 
ment. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Arthur M. Zurhorst, is an individual doing busi- 
ness as Corry Brokerage, with an address at 2735 Brentwood Cove, 
Horn Lake, Mississippi. 

2. Respondent, City Wide Distributors, Inc., is a corporation with 
an address at 2502 Charles Page Boulevard, Tulsa, Oklahoma. 
During the time in which the transactions in this proceeding oc- 
curred respondent was subject to license under the Act. 

3. The president of respondent is Kenneth Barnes. He is a share- 
holder in an Arkansas corporation known as City Wide Distribu- 
tors of Arkansas, Inc., located in Lowell, Arkansas. Mr. Ralph 
Laite, Jr., is also a shareholder in that corporation. During the 
time of the transactions involved in this proceeding respondent was 
involved in an agreement between itself and City Wide Distributors 
of Arkansas in which respondent assumed financial responsibility 
for any produce shipments shipped to Lowell, Arkansas. With re- 
spect to some transactions the produce was shipped first to Tulsa, 
Oklahoma. With respect to other transactions the produce was 
shipped to Lowell, Arkansas. Shipments were also made between 
the two companies from time to time. 

4. During the months of April through June 1983 respondent 
purchased and sold fruits and vegetables in the course of interstate 
commerce in quantities sufficient to require it to obtain a license 
under the Act. 

5. On April 11, 1983 complainant issued a confirmation of order, 
which it called an invoice, for 85 cartons of mixed vegetables which 
showed respondent was the purchaser. The trucker issued a freight 
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bill which showed that the produce was to be delivered to City 
Wide Distributors of Arkansas in Lowell, Arkansas. 

6. On April 28, 1983 complainant issued a confirmation of order 
for the sale of five sacks of potatoes which it called an invoice. It 
showed that City Wide Distributors of Arkansas in Lowell, Arkan- 
sas ordered the goods. 

7. On May 7, 1983 complainant issued a confirmation of order 
which showed that respondent had ordered 50 cartons of lettuce. 

8. On May 10, 1983 complainant issued a confirmation of order, 
which it called an invoice, which showed that respondent had pur- 
chased 125 cartons of lettuce and 10 cartons of peaches. On May 6, 
1983 and May 8, 1983, the trucker issued freight bills which showed 
that the produce was delivered to City Wide Distributors of Arkan- 
sas in Lowell, Arkansas. 

9. On May 19, 1983 complainant issued a confirmation of order 
which it called an invoice which showed that respondent had pur- 
chased 30 cartons of onions. 

10. On June 9, 1983 complainant issued a confirmation of order 
which it called an invoice which showed that respondent had pur- 
chased 170 cartons of potatoes, 100 sacks of potatoes, and 50 car- 
tons of apples. 

11. A formal complaint was filed in this proceeding on September 
6, 1988, which was within nine months of the time the causes of 
action herein accrued. 


DISCUSSION 


This is one of eighteen similar proceedings involving the respond- 
ent, City Wide Distributors, Inc.! In this proceeding complainant 


1In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this tribunal in each Decision 
and Order to the existence of all the other cases. The other 17 cases are: 


J-B Distributing Co. v. City Wide Distributors, Inc., PACA Docket No. 2-6386; 
Yakima Fruit & Cold Storage Co. v. City Wide Distributors, Inc., PACA Docket 
No. 2-6412; Tognazzini Supply, Inc. v. City Wide Distributors, Inc. PACA 
Docket No. 2-6419; Donald F.olaus d/b/a D-Produce v. City Wide Distributors, 
Inc., PACA Docket No. 2-6421; Dennis Produce Sales, Inc. v. City Wide Distribu- 
tors, Inc., PACA Docket No. 2-6422; Apple Sales, Inc. v. City Wide Distributors, 
Inc., PACA Docket No. 2-6423; Jack T. Baillee Co., Inc. v. City Wide Distribu- 
tors, Inc., PACA Docket No. 2-6424; Tanita Farms, Inc., v. City Wide Distribu- 
tors, Inc., PACA Docket No. 2-6440; Bull & Price, Inc. a/t/a Allan Bull Produce 
v. City Wide Distributors, Inc., PACA Docket No. 2-6462; Seaboard Produce Dis- 
tributors, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6471; Gold 

Continued 
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contends that it sold to respondent in 6 transactions transpiring be- 
tween April 11, 1988, and June 9, 1983, partial truckloads of 
produce which were received and accepted by respondent, but for 
which respondent has failed to make payment in the total amount 
of $2,528.50. Respondent, on the other hand, has raised several de- 
fenses. First, it claims that the Department of Agriculture has no 
jurisdiction in this proceeding because respondent is not subject to 
license under the Act. Second, it claims that Corry Brokerage did 
not act as agent for respondent, and therefore, could not bind it. 
Third, respondent says that it never received the invoices issued by 
complainant. Fourth, respondent claims that it never received any 
of the produce which is involved in this proceeding. 

We must deal first with the jurisdictional issue before consider- 
ing other issues in this case. Based on all the evidence available in 
this proceeding we find that during the period April through June 
1983 respondent was subject to license under the Act. Pursuant to 
7 U.S.C. § 499a(6) a dealer is “any person engaged in the business 
of buying or selling in wholesale or jobbing quantities, as defined 
by the Secretary, any perishable agricultural commodity in inter- 
state or foreign commerce. ...” Pursuant to 7 CFR § 46.2(x) 
wholesale or jobbing quantities are “aggregate quantities of all 
types of produce totaling one ton (2,000 pounds) or more in weight 
in any day shipped, received, or contracted to be shipped or re- 
ceived.” Official notice is taken of the determination made in Joe 
Phillips, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6485, that respondent was involved in transactions where the total 
weight purchased in one day exceeded one ton. In addition, the 
quantity of goods purchased in the eighteen proceedings mentioned 
above is so substantial as to warrant the conclusion that respond- 
ent purchased more than $230,000 worth of produce during 1983.? 
Furthermore, the Department of Agriculture undertook an investi- 
gation to determine whether respondent was subject to the Act, 
and concluded, based upon its inspection of respondent’s records, 
that for the period April through June 1983, respondent was “con- 


Coast Packing, Inc. v. City Wide Distributors, Inc. PACA Docket No. 2-6474; 
Teixeira Farms, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6479; 
Joe Phillips, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6485; Bor- 
elli Produce Distributors v. City Wide Distributors, Inc. PACA Docket No. 2- 
6488; King Packing v. City Wide Distributors, Inc., PACA Docket No. 2-6501; 
Don Whitfield d/b/a Whitfield Brokerage Company v. City Wide Distributors, 
Inc. and/or City Wide Distributors of Arkansas, Inc., PACA Docket No. 2-6513; 
and Sequoia Enterprises, Inc. v. City Wide Distributors, Inc., PACA Docket No. 
2-6600. 

2 Thus, if respondent is a retailer, the requirements of 7 U.S.C. § 499a(b) that it 

purchase at least $230,000.00 worth of produce a year have been met. 
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ducting a business requiring a license under the Perishable Agri- 
cultural Commodities Act.” It based its conclusion on records in re- 
spodent’s files which showed that there were many out of state sell- 
ers’ invoices, and that respondent was purchasing and selling fruits 
and vegetables in interstate commerce. Obviously, based upon the 
findings of the investigation by the Department, respondent was in- 
volved in the purchase and sale of fruits and vegetables during the 
applicable period. We find based upon this evidence that respond- 
ent was operating subject to the Act, irrespective of whether it was 
acting as a retailer or whole saler. 

This proceeding involves an initial determination as to whether 
complainant actually did deal with respondent, and in the second 
instance whether respondent acted in a manner which subjected it 
to liability to complainant regardless of who ultimately received 
the produce. As the party claiming that respondent purchased and 
received the produce, complainant has the burden of proof to show 
that such was the case. New York Trade Association v. Sidney 
Sandler, 32 Agric. Dec. 702 (1973). Based on this record we find 
that complainant has failed to sustain its burden of proof. While it 
submitted confirmations of sale, which it called invoices, the docu- 
ments did not even bear the same dates as the dates on which com- 
plainant alleged the transactions occurred. In view of respondent’s 
strong insistence it did not purchase the goods, these documents 
are virtually without evidentiary value. Respondent also proffered 
a number of freight bills from the trucker, many of which were il- 
legible. Those that were legible showed that the goods were shipped 
to City Wide Distributors of Arkansas in Lowell, Arkansas rather 
than to respondent. There is no other evidence to sustain respond- 
ent’s claim. The case must be dismissed. 


ORDER 


The complaint is dismissed. 
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THE Hussarp CoMPANY v. GEORGE DEPAOLI DISTRIBUTING COMPA- 
ny. PACA Docket No. 2-6580. Decided February 27, 1985. 


Contract price—Burden of proof—Dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $2,475.00 in con- 
nection with a shipment of lettuce intended for interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto, deny- 
ing liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in Section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part the evidence in 
the case, as are the verified complaint and answer. The parties 
were also given an opportunity to submit additional evidence in the 
form of verified statements as well as to file briefs. Complainant 
filed an opening statement and respondent filed an answering 
statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Hubbard Company, is a partnership whose 
address is P.O. Box 3917, Salinas, California. 

2. Respondent, George DePaoli Distributing Company, is a corpo- 
ration whose address is P.O. Box 776, Salinas, California. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 

3. On June 1, 1983, complainant entered into a contract with re- 
spondent whereby respondent purchased 825 cartons of lettuce at 
$5.00 per carton plus $.65 per carton cooling for a total of $4,661.25, 
f.o.b. It was agreed that respondent would pick up the lettuce on 
June 1, 1983, but complainant was unable to provide it at that 
time. Therefore, the parties agreed to postpone the lettuce pick-up 
until June 2, 1983. 
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4. On the morning of June 4, 1983, complainant’s employee, Jay 
Iverson, called respondent’s employee, Tom Cline. They discussed 
the fact that respondent’s truck had not yet arrived, and Mr. Iver- 
son proposed that the contract price be raised to $8.00 per carton 
plus $.65 per carton cooling for a total of $7,136.25, f.o.b. Mr. Cline 
refused to accept this. 

5. Respondent’s truck eventually did arrive on June 4, 1983, and 
picked up the lettuce. 

6. On June 4, 1983, complainant sent two telegrams to respond- 
ent, stating that the contract price had been raised from $5.00 per 
carton to $8.00 per carton. 

7. On June 4, 1983, complainant also sent respondent an invoice 
containing the $8.00 per carton price, which respondent returned, 
writing thereon that the $8.00 per carton price was incorrect and 
should read $5.00 per carton. 

8. On June 6, 1983, respondent sent a telegram to complainant, 
denying that the price was $8.00 per carton and insisting that the 
agreed upon price was $5.00 per carton. 

9. On June 6, 1988, respondent sent to complainant a price con- 
firmation containing the $5.00 per carton price, which complainant 
returned, writing thereon that the price was $8.00 per carton. 


10. On June 7, 1988, complainant wrote a letter to respondent, 
stating that respondent’s confirmation was incorrect, and the price 
was not $5.00 per carton but $8.00 per carton. 

11. An informal complaint was filed on June 27, 1983, which was 
within nine months from when the alleged cause of action accrued. 
A formal complaint was subsequently filed on April 11, 1984. 


CONCLUSIONS 


The dispute herein concerns the price terms of a contract where- 
by complainant sold to respondent a truckload of lettuce intended 
for shipment in interstate commerce. It is agreed that the original 
price terms were arrived at on June 1, 1983, and were $5.00 per 
carton plus $.65 per carton cooling, f.o.b. Complainant contends 
that the price was later changed to $8.00 per carton plus $.65 per 
carton cooling f.o.b., pursuant to negotiations between its employee, 
Jay Iverson, and respondent’s employee, Tom Cline. Respondent 
denies that such a change was agreed to. 

As the party alleging the change in the contract terms, it is com- 
plainant’s burden to prove such allegation by a preponderance of 
the evidence. American Banana Co., Inc. v. Marvin Gray, 41 Agric. 
Dec. 539 (1982). Complainant has submitted as part of its opening 
statement an affidavit by Mr. Iverson, who states that he called re- 
spondent on the morning of June 4, 1983, because respondent’s 
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truck had not arrived at complainant’s cooler to pick up the let- 
tuce. Mr. Iverson states that the contract originally provided for 
the lettuce to picked up on June 1, 1983, but complainant was 
unable to provide the lettuce at that time and the parties agreed 
that the lettuce would be picked up the following day, June 2, 1983. 
However, claims Mr. Iverson, respondent’s truck did not arrive on 
June 2 or June 3. He states that on June 3, 1983, he advised re- 
spondent’s Mr. Cline that if the truck did not arrive that day, com- 
plainant would place the load elsewhere. When on the morning of 
June 4, 1983, he found that the truck had not yet arrived, he spoke 
with Mr. Cline and they renegotiated the price terms from $5.00 to 
$8.00 per carton plus $.65 per carton cooling, f.o.b. 

Mr. Cline has also submitted an affidavit, included in respond- 
ent’s answering statement, in which he says that when he spoke to 
Mr. Iverson on June 4, 1983, he told Mr. Iverson that he could not 
change the contract, but would have to discuss the matter with his 
superior, Mr. George DePaoli. Mr. Cline states that when Mr. Iver- 
son called back that same day and threatened to cancel the load- 
ing, he told Mr. Iverson that he expected the lettuce to be loaded as 
agreed. 

There is obviously a direct conflict between the sworn statements 
of the two persons involved in the June 4, 1983, telephone conver- 
sations. In its brief, complainant argues that Mr. Iverson’s state- 
ment is deserving of more evidentiary weight. We do not believe 
that either statement, standing alone, is more credible. We must 
examine the other evidence in the record to resolve the issue of the 
agreed upon contract price. Complainant has submitted two tele- 
grams which it sent to respondent on June 4, 1983, confirming the 
$8.00 per carton price (Finding of Fact 6), but the record also con- 
tains a reply telegram from respondent, dated June 6, 1983, disput- 
ing complainant and affirming the original $5.00 per carton price 
(Finding of Fact 8). Complainant sent a June 4, 1983, invoice to re- 
spondent showing that $8.00 per carton price, which respondent re- 
turned, writing thereon that the stated price was incorrect, and 
should read $5.00 per carton (Finding of Fact 7). Respondent sent 
complainant a confirmation on June 6, 1983, reflecting the $5.00 
per carton price, which complainant returned, noting on such con- 
firmation that the price stated was incorrect and should be $8.00 
per carton (Finding of Fact 9). Complainant also wrote a letter to 
respondent to this effect (Finding of Fact 10). It is clear from the 
record that although complainant has consistently maintained that 
the price was changed to $8.00 per carton, respondent has just as 
consistently maintained that the price remained at $5.00 per 
carton. On the basis of all the evidence submitted, we conclude 
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that complainant has failed to sustain its burden of proving a 
change in the contract terms. Therefore, the complaint must be dis- 
missed. 
ORDER 
The complaint is hereby dismissed. 


SEquOoIA ENTERPRISES, INc. v. Crry WipE Distrisutors Inc. PACA 
Docket No. 2-6600. Decided February 28, 1985. 


Jurisdiction—License—Burden of proof—Dismissed. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Leslie S. Hauger, Jr., Tulsa, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $2,992.55 in connection with the sale 
of six loads of citrus fruit in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
was less than $15,000, the shortened method of procedure provided 
in Section 47.20 of the Rules of Practice (7 CFR § 47.20) is applica- 
ble. Under this procedure the verified pleadings of the parties are 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given the opportunity to 
file evidence in the form of verified statements. Respondent filed 
an answering statement. In addition, respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sequoia Enterprises, Inc., is a corporation with 
an address at 150 W. Pine Street, Exeter, California. 

2. Respondent, City Wide Distributors, Inc., is a corporation with 
an address at 2502 Charles Page Blvd., Tulsa, Oklahoma. At the 
time of the transactions involved in this proceeding respondent was 
subject to license under the Act. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44 Number 1 


3. The president of respondent is Kenneth Barnes. He is a share- 
holder in an Arkansas Corporation known as City Wide Distribu- 
tors of Arkansas, Inc., located in Lowell, Arkansas. Mr. Ralph 
Laite, Jr., is also a shareholder in that corporation. At one point 
Mr. Barnes agreed with Mr. Laite that respondent would advance 
money to City Wide Distributors of Arkansas for the purchase of 
produce since the latter corporation lacked operating capital. Re- 
spondent admitted that immediately prior to the time of the trans- 
action involved herein, and possibly when it occurred, that “upon 
receipt of produce allegedly purchased by the Arkansas Corpora- 
tion, the undersigned requested the Respondent Corporation to pay 
such invoices, and to then invoice the Arkansas Corporation for the 
sums advanced. When the Arkansas Corporation failed to reim- 
burse the Respondent Corporation, this practice was terminated.” 
However, respondent did not make any statement in the record as 
to when or how the practice of making such payments was termi- 
nated. 

4. During the time of the transactions involved in this proceeding 
respondent purchased and sold fresh fruits and vegetables in the 
course of interstate commerce in quantities sufficient to require it 
to obtain a license under the Act. 

5. On April 7, 1983 complainant sold in interstate commerce 210 
cartons of citrus fruit at various prices for a total price of $967.25. 
It issued two invoices which showed that respondent was the pur- 
chaser, and two bills of lading signed by the truckdriver which 
showed that the goods were to be delivered to respondent. 

6. On April 18, 1983, complainant sold in interstate commerce 
200 cartons of citrus fruit at various prices for a total price of 
$863.75. It issued an invoice which showed that respondent was the 
purchaser, and a bill of lading signed by the truckdriver which 
showed that the goods were to be delivered to respondent. 

7. On May 3, 1988, complainant sold in interstate commerce 50 
cartons of citrus fruit for a total price of $142.50. It issued an in- 
voice which showed that respondent was the purchaser, and a bill 
of lading signed by the truckdriver which showed that the goods 
were to be delivered to respondent. 

8. On May 6, 1983, complainant sold in interstate commerce 50 
cartons of citrus fruit for a total price of $192.50. It issued an in- 
voice which showed that respondent was the purchaser, and a bill 
of lading signed by the truckdriver which showed that the goods 
were to be delivered to respondent. 

9. On May 26, 1983, complainant sold in interstate commerce 91 
cartons of citrus fruit at various prices for a total price of $428.10. 
It issued two invoices which showed that respondent was the pur- 
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chaser, and two bills of lading signed by the truckdriver which 
showed that the goods were to be delivered to respondent. 

10. On June 6, 1983 complainant sold in interstate commerce 77 
cartons of citrus fruit at various prices for a total price of $348.45. 
It issued two invoices which showed that respondent was the pur- 
chaser, and two bills of lading signed by the truckdriver which 
showed that the goods were to be delivered to respondent. 

11. A formal complaint was filed on May 10, 1984. An informal 
complaint was filed on September 13, 1983, which was within nine 
months of the time the causes of action herein accrued. 


DISCUSSION 


This is one of 18 similar proceedings involving the respondent, 
City Wide Distributors, Inc.! In this proceeding complainant con- 
tends that dealing through Corry Brokerage in six transactions it 
sold to respondent citrus fruit which was received and accepted by 
respondent, but for which respondent has failed to make payment 
in the total amount of $2,992.55. Respondent, on the other hand, 
has raised several defenses. First, it claims that the Department of 
Agriculture has no jurisdiction in this proceeding because respond- 
ent is not subject to license under the Act. Second, it claims that 
Corry Brokerage did not act as an agent for respondent, and, there- 


1In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this Tribunal in each Decision 
and Order to the existence of all the other cases. The other 17 cases are: 


J-B Distributing Co. v. City Wide Distributors, Inc., PACA Docket No. 2-6386; 
Yakima Fruit & Cold Storage Co. v. City Wide Distributors, Inc., PACA Docket 
No. 2-6412; Tognazzini Supply, Inc. v. City Wide Distributors, Inc., PACA 
Docket No. 2-6419; Donald F. Nicolaus d/b/a/ D-N Produce v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6421; Dennis Produce Sales, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6422; Apple Sales, Inc. v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6423; Jack T. Baillee Co., Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6424; Tanita Farms, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6440; Bull & Price, Inc. a/t/a Allan Bull 
Produce v. City Wide Distributors, Inc., PACA Docket No. 2-6462; Seaboard 
Produce Distributors, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6471; Gold Coast Packing, Inc. v. City Wide Distributors, Inc., PACA Docket No. 
2-6474; Teixeira Farms, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6479; Joe Phillips, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6485; 
Borelli Produce Distributors v. City Wide Distributors, Inc., PACA Docket No. 2- 
6488; King Packing v. City Wide Distributors, Inc., PACA Docket No. 2-6501; 
Don Whitfield d/b/a/ Whitfield Brokerage Company v. City Wide Distributors, 
Inc. and/or City Wide Distributors of Arkansas, Inc., PACA Docket No. 2-6513; 
and Corry Brokerage v. City Wide Distributors, Inc., PACA Docket No. 2-6578. 
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fore, could not bind it. Third, respondent says that there was no 
contract between complainant and respondent. Fourth, respondent 
claims that it never received any of the produce which is involved 
in this proceeding. 

We must deal first with the jurisdictional issue before consider- 
ing other issues in this case. Based on all the evidence available in 
this proceeding we find that during the period of the transactions 
respondent was subject to license under the Act. Pursuant to 7 
U.S.C. § 499a(6) a dealer is “any person engaged in the business of 
buying or selling in wholesale or jobbing quantities, as defined by 
the Secretary, any perishable agricultural commodity in interstate 
or foreign commerce. . . .” Pursuant to 7 CFR § 46.2(x) wholesale 
or jobbing quantities are “aggregate quantities of all types of 
produce totaling one ton (2,000 pounds) or more in weight in any 
day shipped, received, or contracted to be shipped or received.” The 
quantity of goods purchased in the 18 proceedings mentioned above 
is so substantial as to warrant the conclusion that respondent pur- 
chased produce totaling at least 2,000 pounds during the period 
April through June, 1983. In addition, the quantity of goods pur- 
chased in those 18 proceedings is so substantial as to warrant the 
conclusion that respondent purchased more than $230,000.00 worth 
of produce during 1983.2 Furthermore, the Department of Agricul- 
ture undertook an investigation to determine whether respondent 
was subject to the Act, and concluded, based upon its inspection of 
respondent’s records, that respondent was, during the time of this 
transaction, conducting a business requiring a license under the 
Perishable Agricultural Commodities Act. It based its conclusion 
on records in respondent’s file which showed that respondent was 
purchasing and selling fruits and vegetables in interstate com- 
merce. Obviously, based on the findings of the investigation by the 
Department, respondent was involved in the purchase and sale of 
fruits and vegetables during the applicable period. We find based 
upon this evidence that respondent was operating subject to the 
Act, irrespective of whether it was acting as a retailer or wholesal- 
er. 

This proceeding involves an initial determination as to whether 
complainant actually did deal with respondent, and in the second 
instance whether respondent acted in a manner which subjected it 
to liability to complainant regardless of who ultimately received 
the fruit. As the party claiming that respondent purchased and re- 
ceived the produce, complainant has the burden of proof to show 


2 Thus, if respondent is a retailer, the requirements of 7 U.S.C. § 499a(b) that it 
purchase at least $230,000.00 worth of produce in a year have been met. 





SEQUOIA ENTERPRISES, INC. v. CITY WIDE DISTRIBUTORS INC. 601 
Volume 44 Number 1 


that such was the case. New York Trade Association v. Sidney 
Sandler, 32 Agric. Dec. 702 (1973). Based on this record we find 
that complainant has failed to sustain its burden of proof. Al- 
though complainant claims to have sold the produce through Corry 
Brokerage, it has failed to provide the usual broker’s memorandum 
for each sale, which documents would show the terms of sale, and 
to whom the goods were sold.* In a case such as this where re- 
spondent hotly contests the claim that it purchaed and received the 
goods, it is important that there be provided stronger evidence 
than invoices and bills of lading to show that respondent was the 
purchaser. Documents prepared by the broker, an ostensibly neu- 
tral third party, provide the nexus between the seller and the re- 
spondent. They have not been provided in this case. Other than the 
aforementioned confirmations of sale all that was provided is a 
letter from Arthur M. Zurhorst of Corry Brokerage to the Depart- 
ment of Agriculture which was received August 17, 1983.4 Without 
verification of broker’s memoranda we cannot accept the state- 
ments therein that Mr. Barnes would handle financial concerns in 
dealings in which Ralph Laite, Jr., was involved as having any pro- 
bative value. Thus, complainant has neither proved that respond- 
ent purchased and received the produce, or that it acted in a 
manner which subjected it to liability. Therefore, the complaint 
must be dismissed. 


ORDER 


The complaint is dismissed. 


3 Respondent did provide a “confirmation of sale” from Corry Brokerage for each 
transaction. However, all they showed was that complainant was the seller of goods 
to several buyers, including a business known as City Wide. Those documents, 
issued on the first day of the month following the date of the transactions, cannot 
be given any evidentiary value. 
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KinG PACKING v. Crry Wipe Distrisutors, Inc. PACA Docket No. 
2-6501. Decided February 20, 1985. 


Failure to pay—Jurisdiction—Failure to meet burden of proof—Dismissal. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Leslie S. Hauger, Jr., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $253.50 in connection with the sale of 
a partial truckload of avocados in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
was less than $15,000, the shortened method of procedure provided 
in Section 47.20 of the Rules of Practice (7 CFR § 47.20) is applica- 
ble. Under this procedure the verified pleadings of the parties are 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given the opportunity to 
file evidence in the form of verified statements. Respondent filed 
an answering statement. In addition, respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, King Packing, is a partnership composed of Jan 
T. King and Sandra M. King with an address at 300 East Fifth 
Street, Camarillo, California. 

2. Respondent, City Wide Distributors, Inc., is a corporation with 
an address at 2502 Charles Page Blvd., Tulsa, Oklahoma. At the 
time of the transactions involved in this proceeding respondent was 
subject to license under the Act. 

3. The president of respondent is Kenneth Barnes. He is a share- 
holder in an Arkansas Corporation known as City Wide Distribu- 
tors of Arkansas, Inc., located in Lowell, Arkansas. Mr. Ralph 
Laite, Jr., is also a shareholder in that corporation. At one point 
Mr. Barnes agreed with Mr. Laite that respondent would advance 
money to City Wide Distributors of Arkansas for the purchase of 
produce since the latter corporation lacked operating capital. Re- 
spondent admitted that immediately prior to the time of the trans- 
action involved herein, and possibly when it occurred, that “upon 
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receipt of produce allegedly purchased by the Arkansas Corpora- 
tion, the undersigned requested the Respondent Corporation to pay 
such invoices, and to then invoice the Arkansas Corporation for the 
sums advanced. When the Arkansas Corporation failed to reim- 
burse the Respondent Corporation, this practice was terminated.” 
However, respondent did not make any statement in the record as 
to when or how the practice of making such payments was termi- 
nated. 

4, During the time of the transaction involved in this proceeding 
respondent purchased and sold fresh fruits and vegetables in the 
course of interstate commerce in quantities sufficient to require it 
to obtain a license under the Act. 

5. On April 8, 1983, complainant sold and shipped in interstate 
commerce 30 bags of avocados at $8.45 per bag for a total contract 
price of $253.50. It issued an invoice which showed that the goods 
were sold to respondent. 

6. A formal complaint was filed in this proceeding on January 
17, 1984, which was within nine months of the time the cause of 
action accrued. 


DISCUSSION 


This is one of 18 similar proceedings involving the respondent, 
City Wide Distributors, Inc.! In this proceeding complainant con- 


1In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this Tribunal in each Decision 
and Order to the existence of all the other cases. The other 17 cases are: 


J-B Distributing Co. v. City Wide Distributors, Inc., PACA Docket No. 2-6386; 
Yakima Fruit & Cold Storage Co. v. City Wide Distributors, Inc., PACA Docket 
No. 2-6412; Tognazzini Supply, Inc. v. City Wide Distributors, Inc., PACA 
Docket No. 2-6419; Donald F. Nicolaus d/b/a/ D-N Produce v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6421; Dennis Produce Sales, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6422; Apple Sales, Inc. v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6423; Jack T. Baillee Co., Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6424; Tanita Farms, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6440; Bull & Price, Inc. a/t/a Allan Bull 
Produce v. City Wide Distributors, Inc., PACA Docket No. 2-6462; Seaboard 
Produce Distributors, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6471; Gold Coast Packing, Inc. v. City Wide Distributors, Inc., PACA Docket No. 
2-6474; Teixeira Farms, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6479; Joe Phillips, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6485; 
Borelli Produce Distributors v. City Wide Distributors, Inc., PACA Docket No. 2- 
6488; Don Whitfield d/b/a/ Whitfield Brokerage Company v. City Wide Distribu- 
tors, Inc. and/or City Wide Distributors of Arkansas, Inc., PACA Docket No. 2- 

Continued 
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tends that dealing through Corry Brokerage it sold to respondent 
avocados which were received and accepted by respondent, but for 
which respondent has failed to make payment in the total amount 
of $253.50. Respondent, on the other hand, has raised several de- 
fenses. First, it claims that the Department of Agriculture has no 
jurisdiction in this proceeding because respondent is not subject to 
license under the Act. Second, it claims that Corry Brokerage did 
not act as an agent for respondent, and, therefore, could not bind 
it. Third, respondent says that there was no contract between com- 
plainant and respondent. Fourth, respondent claims that it never 
received any of the produce which is involved in this proceeding. 

We must deal first with the jurisdictional issue before consider- 
ing other issues in this case. Based on all the evidence available in 
this proceeding we find that during the period of the transactions 
respondent was subject to license under the Act. Pursuant to 7 
U.S.C. § 499a(6) a dealer is “any person engaged in the business of 
buying or selling in wholesale or jobbing quantities, as defined by 
the Secretary, any perishable agricultural commodity in interstate 
or foreign commerce. . . .” Pursuant to 7 CFR § 46.2(x) wholesale 
or jobbing quantities are “aggregate quantities of all types of 
produce totaling one ton (2,000 pounds) or more in weight in any 
day shipped, received, or contracted to be shipped or received.” The 
quantity of goods purchased in the 18 proceedings mentioned above 
is so substantial as to warrant the conclusion that respondent pur- 
chased produce totaling at least 2,000 pounds during the period 
April through June, 1983. In addition, the quantity of goods pur- 
chased in those 18 proceedings is so substantial as to warrant the 
conclusion that respondent purchased more than $230,000.00 worth 
of produce during 1983.2 Furthermore, the Department of Agricul- 
ture undertook an investigation to determine whether respondent 
was subject to the Act, and concluded, based upon its inspection of 
respondent’s records, that respondent was, during the time of this 
transaction, conducting a business requiring a license under the 
Perishable Agricultural Commodities Act. It based its conclusion 
on records in respondent’s file which showed that respondent was 
purchasing and selling fruits and vegetables in interstate com- 
merce. Obviously, based on the findings of the investigation by the 
Department, respondent was involved in the purchase and sale of 
fruits and vegetables during the applicable period. We find based 


6513; Corry Brokerage v. City Wide Distributors, Inc., PACA Docket No. 2-6578; 
and Sequoia Enterprises, Inc. v. City Wide Distributors, Inc., PACA Docket No. 
2-6600. 
2 Thus, respondent is a retailer, the requirements of 7 U.S.C. § 499a(b) that it pur- 
chased at least $230.00 worth of produce in a year have been met. 
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upon this evidence that respondent was operating subject to the 
Act, irrespective of whether it was acting as a retailer or wholesal- 
er. 

This proceeding involves an initial determination as to whether 
complainant actually did deal with respondent, and in the second 
instance whether respondent acted in a manner which subjected it 
to liability to complainant regardless of who ultimately received 
the avocados. Respondent has denied that it purchased the avoca- 
dos from complainant. As the proponent of the claim respondent 
did purchase and receive the avocados complainant has the burden 
of proof. See New York Trade Association, Inc. v. Sidney Sandler, 
32 Agric. Dec. 702 (1983). Complainant has failed to sustain its 
burden of proof. The only evidence that respondent purchased and 
received the avocados is the invoice of complainant. In a case such 
as this, where respondent denies having purchased or received the 
produce, more is needed. 

Complainant states that Corry Brokerage of Memphis, Tennessee 
was the broker in the transaction. As an ostensibly neutral third 
party a broker’s memorandum which reflected the terms and con- 
ditions of the transaction would be given great weight. See Home- 
stead Tomato Packing Co. v. Mims Produce, Inc., 43 Agric. Dec. 
— (1984); Kern Ridge Growers v. T.J. Power & Co., 40 Agric. Dec. 
425 (1981). However, although Corry Brokerage stated in a letter 
dated February 28, 1984 that its records showed “the merchandise 
shipped was received in good order’, it also stated that it could not 
find “the confirmation sent to City Wide in Tulsa.” Its claim that 
the avocados were the other half of a 60 lug pallet that went to 
Vogel’s, Inc., in Little Rock, Arkansas, is hardly persuasive in view 
of respondent’s asserted belief that the goods were probably 
shipped to City Wide Distributors of Arkansas, Inc., in Lowell, Ar- 
kansas 


In view of the above, the complaint must be dismissed. 


ORDER 


The complaint is dismissed. 
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GrROwERS PACKING CoMPANY v. EMERSON H. E.uiot d/b/a EMERSON 
E.uiot Propuce. PACA Docket No. 2-6706. Decided February 
20, 1985. 


Admission of indebtedness. 
Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $22,773.80 in con- 
nection with four shipments of tomatoes in interstate commerce. A 
copy of the formal complaint was served upon respondent, which 
filed an answer thereto, admitting the material allegations of the 
complaint, including the indebtedness claimed by complainant. Ac- 
cordingly, the issuance of an Order without further procedure is 
appropriate, pursuant to Section 47.8(d) of the Rules of Practice (7 
CFR 47.8(d)). 

Complainant, Growers Packing Company is a corporation whose 
mailing address is P.O. Box 3012, Florida City, Florida 33034. Re- 
spondent, Emerson H. Elliot, is an individual doing business as Em- 
erson Elliot Produce whose mailing address is P.O. Box 745, Cassel- 
berry, Florida 32707. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
the findings of fact of this Order. On the basis of these facts, we 
conclude that the actions of respondent are in violation of Section 2 
of the Act (7 U.S.C. 499b), and have resulted in damages to com- 
plainant of $22,773.80. Accordingly, within 30 days from the date of 
this Order, respondent shall pay to complainant, as reparation, 
$22,773.80, with interest thereon at the rate of 13 percent per 
annum from June 1, 1984, until paid. 
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MISCELLANEOUS REPARATION ORDERS ISSUED BY DONALD A. 
CAMPBELL JUDICIAL OFFICER 


WENATCHEE WENOKA GROWERS ASSOCIATION, INC. v. ANTHONY J. 
D’Aceguisto d/b/a Tropic BANANA Co. PACA Docket No. 2- 
6236. Order issued January 4, 1985. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), a Deci- 
sion and Order was issued on July 9, 1984, awarding reparation to 
complainant in the amount of $165.64. Subsequent thereto, com- 
plainant moved that this matter be reopened for the taking of fur- 
ther evidence, and further moved that the July 9, 1984 Decision 
and Order be reconsidered. Consequently, the July 9, 1984, Decision 
and Order was stayed on August 15, 1984. Respondent filed an op- 
position to complainant’s motions. 

Complainant seeks to adduce new evidence which, if accepted, 
might affect the credibility of the broker involved in the transac- 
tion. However, although such evidence was available to complain- 
ant prior to the closing of the taking of evidence in this case, it 
failed to submit it. As respondent points out in its opposition to 
complainant’s petition, under such circumstances it would be im- 
proper to reopen the record. Complainant’s petition must therefore 
be denied. See Salt River Valley Produce v. Hecht Produce, 20 
Agric. Dec. 1257 (1961). 

In any event, that the broker subsequently pleaded guilty to pre- 
paring a false income tax form does not in any way establish that 
he was not a disinterested third party as to the transaction at issue 
here. Thus, even had the complainant promptly submitted the evi- 
dence regarding the broker’s guilty plea, we do not believe that we 
would have ruled in a different manner. Furthermore, even had we 
ruled otherwise, the poor condition of the cherries! would have 
warranted a finding that respondent was entitled to damages, and 
such damages would have probably reduced the agreed contract 
price to the amount actually paid complainant by respondent. 

In view of the above, complainant has established no grounds for 
reconsideration of the July 9, 1984, Decision and Order. According- 
ly, the August 15, 1984, Stay Order is vacated, and the July 9, 1984, 
Decision and Order is reinstated except that respondent shall have 


1The Federal inspection certificate reflects that the cherries had about 48% 
damage, including 15% serious damage. 
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until 30 day from the date of issuance of this Order to pay com- 
plainant the reparation awarded therein. 


Bup ANTLE INC. v. PETER CONDAKES CoMPANY INc. PACA Docket 
No. 2-6627. Order issued January 15, 1985. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $24,947.00 in connection with 
a transaction involving the shipment of lettuce in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated December 12, 1984, complainant authorized dismissal 
of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 


TomatToEs, INc. v. STANLEY & JOE Russo. PACA Docket No. 2-6335. 
Order issued January 22, 1985. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.), an order 
was issued on December 4, 1984, awarding reparation to complain- 
ant in the amount of $11,088 plus interest. A copy of this order was 
served upon the parties. On December 18, 1984, respondent request- 
ed reconsideration on the ground that it was wrongly concluded 
that it purchased the loads of produce in question. 

The case was decided after careful consideration of the evidence 
and the briefs furnished by the parties. The record has been re- 
viewed in the light of the points raised by respondent in its petition 
and, in our opinion, the Order of December 4, 1984, is amply sup- 
ported by the evidence and the law applicable thereto. Accordingly, 
respondent’s petition for reconsideration is dismissed without prior 
service upon complainant. The Order of December 4, 1984, is rein- 
stated, except that the reparation awarded shall be paid within 30 
days from the date of this Order. 
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BiuEe ANcHoR, INc. v. So. CENTRAL BROKERAGE, INC. and RopoLFo 
Rusio d/b/a Gateway Produce Co. PACA Docket No. 2-6380. 
Order issued January 22, 1985. 


RULING ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
and Order was issued on August 14, 1984, awarding reparation to 
the complainant in the amount of $351.00 plus interest. By letter 
received August 31, 1984, respondent So. Central Brokerage, Inc. 
has moved that this matter be reconsidered. 

Respondent So. Central Brokerage, Inc. claims that the order 
wrongly concluded that it sold the produce in question to Rodolfo 
Rubio d/b/a Gateway Produce Co. without complainant’s approval. 
The record has been reviewed and it is concluded that the Decision 
and Order of August 14, 1984, is amply supported by the evidence 
and the law applicable thereto. Accordingly, the petition for recon- 
sideration of respondent So. Central Brokerage, Inc. is hereby dis- 
missed. The August 14, 1984, Decision and Order is reinstated and 
the reparation awarded therein plus interest shall be paid within 
30 days from the date of this order. 


HOMESTEAD TOMATO PACKING Co., INc. v. TOMATOES, INc. PACA 
Docket No. 2-6521. Order issued January 22, 1985. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.), an order 
was issued on December 17, 1984, awarding reparation to complain- 
ant in the amount of $6,048, plus interest. A copy of this order was 
served upon the parties. On December 31, 1984, respondent request- 
ed reconsideration on the ground that it was not informed that its 
answer must be verified in order to have evidentiary affect. Howev- 
er, the respondent was informed in the Department’s letter of No- 
vember 2, 1984, that its answer should be verified. Moreover, re- 
spondent was sent a copy of the Department’s letter of April 6, 
1984, which was addressed to complainant. In that letter, it was 
noted that the answer was not a part of the evidence of the case 
because it was not verified. After that time, respondent was given 
the opportunity to file further evidence by way of verified answer- 
ing statement, but chose not to do so. 
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The case was decided after careful consideration of the evidence 
and the briefs furnished by the parties. The record has been re- 
viewed in the light of the points raised by respondent in its petition 
and, in our opinion, the Order of December 17, 1984, is amply sup- 
ported by the evidence and the law applicable thereto. Accordingly, 
respondent’s petition for reconsideration is dismissed without prior 
service upon complainant. The Order of December 17, 1984, is rein- 
stated, except that the reparation awarded shall be paid within 30 
days from the date of this Order. 


Srevco, Inc. v. NoRDEN Fruit Co. PACA Docket No. 2-6272. Order 
issued January 30, 1985. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $2,260.80 in connection with a 
transaction involving the shipment of grapes in interstate com- 


merce. 

A copy of the formal complaint was served on respondent. By 
letter dated December 14, 1984, complainant notified the Depart- 
ment that respondent tendered to complainant a check in full set- 
tlement of complainant’s claim. Complainant, in its letter of De- 
cember 14, 1984, authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 


D’Arrico Bros. Co. oF CALIFORNIA v. PLAINVILLE Propuce. PACA 
Docket No. 2-6297. Order issued January 30, 1985. 


RULING ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was issued on April 27, 1984, awarding reparation 
to complainant in the amount of $1,312.50. Respondent filed a 
timely Petition for Reconsideration and a Stay Order was issued on 
June 4, 1984, staying the April 27, 1984, Order until the issuance of 
a further Order in this proceeding. 

In its petition, respondent makes three allegations of error, none 
of which have merit. Respondent claims that it should have been 





MISCELLANEOUS 
Volume 44 Number 1 


permitted to file its answering statement. However, such statement 
was properly rejected due to its untimely submission. Respondent 
contests the conclusion of the Decision and Order that it did not 
deny having purchased the subject lettuce on an f.o.b. basis. There 
was no error in this conclusion, as complainant’s allegation of an 
f.o.b. sale was never denied by respondent in its sworn answer, the 
only evidence filed by respondent. Finally, respondent contends 
that even if there were an f.o.b. sale, the complainant seller caused 
the lettuce to be shipped under abnormal transportation condi- 
tions. Apparently, respondent is now asserting that complainant 
loaded the incompatible produce onto the truck in which the let- 
tuce was shipped, which the Decision and Order concluded caused 
the subsequent damage to the lettuce. However, in its answer, re- 
spondent insisted that the broker, not complainant, ordered the in- 
compatible produce to be loaded. The record is devoid of evidence 
that complainant had any involvement in this decision. 

As there is no merit to respondent’s petition for reconsideration, 
it must be denied. 


ORDER 


The Petition for Reconsideration is denied, the Stay Order is va- 
cated, and the Decision and Order is reinstated. 

Respondent shall pay to complainant the amount awarded in the 
Decision and Order, including interest, within 30 days from the 
date of this Order. 


NorpbeEN Fruit Co., a/t/a Cat-Fruit v. D.J. Forry Co., Inc. PACA 
Docket No. 2-6337. Order issued January 30, 1985. 


ORDER VACATING STAY AND REINSTATING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was issued on February 13, 1984, dismissing the 
complaint. Complaint moved for reconsideration on March 5, 1984. 
This was denied on March 22, 1984, but the denial was stayed by 
Order dated April 20, 1984. Complainant, by letter dated December 
14, 1984, has withdrawn its request for reconsideration because of 
an amicable settlement between the parties. 

Accordingly, the April 20, 1984, Stay Order is vacated, and the 
March 22, 1984, Order is reinstated. 
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Tom BENGARD RANCH, INC. v. MuTUAL Propuce, INc. PACA Docket 
No. 2-6349. Order issued January 30, 1985. 


ORDER GRANTING RECONSIDERATION AND AMENDING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was issued on April 18, 1984, in which the com- 
plaint was dismissed and the respondent’s counterclaim was grant- 
ed in the amount of $2,940.00 with interest thereon at the rate of 
13 percent per annum from December 1, 1982, until paid. 

The complainant thereafter requested reconsideration of this 
matter and the Decision and Order was stayed on May 9, 1984. The 
complainant’s petition for reconsideration was served on the re- 
spondent which filed a response in opposition thereto. 

The complainant seeks reconsideration of the April 18, 1984, De- 
cision and Order in two respects. First, complainant suggests that 
the conclusion in the Decision and Order that the subject shipment 
of lettuce was in unsuitable shipping condition was incorrect. We 
have reviewed the record and find that complainant’s contention is 
without merit. All the facts put into evidence by the parties were 
considered, and these facts support the conclusion in the reparation 
order of April 18, 1984, to which complainant objects. 

Second, complainant alleges that we erred in granting respond- 
ent’s counterclaim in the amount of $2,940.00 because, although we 
correctly computed respondent’s damages, we failed to deduct these 
damages from the amount due complainant. In this regard, com- 
plainant is correct. See Freshpict Foods v. Charles P. Sweeney Co., 
30 Agric. Dec. 403 (1971). 

The measure of damages for breach of warranty as to accepted 
goods is the difference at the time and place of delivery between 
the value of the goods delivered and the value they would have had 
if they had been as warranted. U.C.C. § 2-714; Ritepak Produce v. 
Green Grove Markets, 29 Agric. Dec. 165 (1970). The value of the 
goods, if as warranted, is the market news price for lettuce on the 
date of delivery. That price is $8.00 per carton, or $7,200.00. The 
value of the goods delivered is the proceeds of the prompt and 
proper resale, or $4,260.00. Respondent’s damage is thus $2,940.00. 
The contract price for the 900 cartons of lettuce was $6,142.50. 
From this, we deduct respondent’s damages of $2,940.00. Respond- 
ent must also be credited with its payment to complainant of 
$920.30. Respondent thus is still obligated to complainant in the 
amount of $2,282.20. Respondent’s failure to pay complainant this 
amount is a violation of Section 2 of the Act for which reparation 
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plus interest should be awarded. In view of this, respondent’s coun- 
terclaim is without merit and should have been dismissed. 

Accordingly, the Order of April 18, 1984, is amended to read as 
follows: 


Within thirty (30) days of the date of this Order, re- 
spondent shall pay complainant $2,282.20, as reparation, 
with interest thereon at the rate of 13% per annum from 
November 1, 1982, until paid. 


The counterclaim is dismissed. 

Copies of this Order shall be served on the parties. 

The reparation awarded in the order of April 18, 1984, as thus 
amended, shall be paid within 30 days from the date of this Order. 


Gotp Coast PAcKING v. H. SCHNELL & Company, INc. and/or 
Lioyp Myers Co., Inc. PACA Docket No. 2-6414. Order issued 
January 30, 1985. 


STAY ORDER AND EXTENSION OF TIME FOR FILING PETITION TO 
REHEAR, REARGUE, AND RECONSIDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.), an Order 
was issued on December 17, 1984. In a telephone conversation with 
the Presiding Officer, respondent Lloyd Myers Co., Inc., requested a 
stay for the purpose of submitting a petition to rehear, reargue, 
and reconsider. In support thereof, respondent noted that it did not 
receive service of the Order until January 14, 1985, because the De- 
partment failed to use the latest address which was on file. 

Accordingly, the Order of December 17, 1984, is stayed as to re- 
spondent Lloyd Myers Co., Inc. It remains effective as to respond- 
ent H. Schnell & Company, Inc. 

Respondent Lloyd Myers Co., Inc., is hereby granted ten (10) days 
from its receipt of this Order within which to file a petition to 
rehear, reargue, and reconsider. The petition specifically shall state 
the matters claimed to have been erroneously decided, and the al- 
leged errors. The petition has no evidentiary value and therefore 
does not need to be verified. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44 Number 1 


SUNVALLEY PACKING CoMPANY uv. C.H. RosBinson Company. PACA 
Docket No. 2-6672. Order issued February 1, 1985. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $3,920.00 in connection with a 
transaction involving the shipment of lettuce in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated January 10, 1985, complainant notified the Depart- 
ment that it no longer wished to pursue this matter through 
formal proceedings. Complainant, in its letter of January 10, 1985, 
authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 


RENE Propuce Distrisutors Inc. v. BG ENTERPRISES INC., a/t/a BG 
Sates. PACA Docket No. 2-6558. Order issued February 21, 


1985. 
ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
of $28,832.30 against respondent in connection with transactions in 
interstate commerce involving shipments of mixed vegetables. A 
copy of the formal complaint was served upon respondent, and re- 
spondent has filed an answer thereto. An oral hearing was held on 
December 6, 1984. 

Complainant, Rene Produce Distributors Inc., is a corporation 
whose address is P.O. Box 1178, Nogales, Arizona. Respondent, BG 
Enterprises Inc. a/t/a BG Sales, is a corporation whose address is 
P.O. Box 1806, Nogales, Arizona. Respondent was licensed under 
the Act at the time of the transactions involved herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that respondent had filed in the 
United States Bankruptcy Court, District of Arizona (Tucson Divi- 
sion), a voluntary petition for reorganization pursuant to Chapter 
XI of the Bankruptcy Act (11 U.S.C. §§th1101-1174). 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
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the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 11 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed, dismissed, or that the debts have been discharged. 


Mark L. Haness d/b/a C.J.’s BROKERAGE v. Rex E. Sparks, 
Propuceg, Inc. PACA Docket No. 2-6594. Order issued Febru- 
ary 22, 1985. 


ORDER ON RECONSIDERATION 


A Decision and Order was issued in this proceeding on January 
18, 1985. A Petition for Reconsideration was filed on February 4, 
1985. In that petition respondent raised two reasons why it be- 
lieved the Decision should be changed. First, it claimed that the 
evidence of record does not support the conclusions reached. 
Second, it claimed that case law cited in the Decision has been su- 
perseded by recent changes in the Uniform Commercial Code. We 
cannot agree with respondent. 

The overriding consideration in this case is that respondent had 
a duty to effectuate a prompt and proper resale of the potatoes if it 
were to claim damages because of their poor quality on arrival. To 
permit the potatoes to sit at its place of business for 10 days before 
handling them is not a prompt and proper resale. Respondent’s 
claim that section 2-513 of the Uniform Commercial Code provides 
that partial unloading of the potatoes is not an act of acceptance 
when an inspection is necessary to ascertain condition is not accu- 
rate. In this highly regulated industry the case law surrounding 
the Perishable Agricultural Commodities Act prevails in reparation 
proceedings when there is a conflict. C.J. Prettyman, Jr., Inc. v. 
J.K. Packing Company, 28 Agric. Dec. 1476 (1969), makes it clear 
respondent accepted that potatoes when it partially unloaded the 
truck. Respondent, therefore, needed to know the exact condition of 
the potatoes when they arrived in order to protect itself. It could 
have done so by securing a federal inspection. It makes no differ- 
ence that complainant told it that it need not do so. The inspection 
was not for complainant’s benefit. 

In view of the above, the Petition for Reconsideration is denied. 
The Decision and Order dated January 18, 1985, remains in effect, 
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except that it shall become effective on the date this Order is 
signed. 


CHARLES W. Gipson, DAN M. JOHNSTON and GERALD A. JOHNSTON 
d/b/a JOHNSTON-GIBSON SALES COMPANY v. FELDMAN BROTHERS 
Propuce, Inc. PACA Docket No. 2-6249. Order issued Febru- 
ary 27, 1985. 


RULING ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.), a Deci- 
sion and Order was issued on January 10, 1985, awarding repara- 
tion to the complainant in the amount of $3,617.00 plus interest. 
By letter received January 18, 1985, respondent has moved that 
this matter be reconsidered. 

Respondent claims that the Decision and Order should not have 
combined the results of the two inspections taken of the produce in 
dispute, as the first inspection should be considered controlling. Re- 
spondent contends that the first inspection clearly shows a breach 
of warranty. 

After carefully considering respondent’s argument, we are of the 
opinion that the Decision and Order was correctly decided, based 
on the facts of the case and the applicable law, as cited therein. 
Therefore, there is no merit to respondent’s Petition for Reconsid- 
eration, and it is hereby dismissed. The amount awarded in the 
January 10, 1985, Decision and Order shall be paid within 30 days 
from the date of this Order. 
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REPARATION DEFAULT DECISIONS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


WALTERS Propuce INc. v. SOUTHWEST PropucE Inc. PACA Docket 
No. RD-85-67. Decided January 2, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$22,850.00 plus 13 percent interest per annum from February 1, 
1984, until paid. 


VALDES Farms Inc. v. TAVERA FRuIT Import Inc. PACA Docket No. 
RD-85-68. Decided January 2, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$15,599.60 plus 13 percent interest per annum from January 1, 
1984, until paid. 


Rex MusHrooms Inc., v. LAKE Crry WHOLESALE Foops & PRODUCE. 
PACA Docket RD-85-69. Decided January 2, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,053.75 plus 13 percent interest per annum from July 1, 1984, 
until paid. 


Rocky Propuce Inc., v. Mip Crry WHOLESALE Propuce Co. PACA 
Docket RD-85-71. Decided January 2, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,500.50 plus 13 percent interest per annum from September 1, 
1983, until paid. 


CLARENCE W. Rosinson d/b/a RoBINSON FarRMs v. MICHAEL Bros. 
Inc. PACA Docket No. RD-85-84. Decided January 24, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,539.33 plus 13 percent interest per annum from November 1, 
1983, until paid. 
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GROWERS PACKING COMPANY v. JOSEPH A. CUuTTONE Co. PACA 
Docket No. RD-85-83. Decided January 24, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$11,330.00 plus 12 percent interest per annum from May 1, 1984, 
until paid. 


Capers ISLAND Farm Inc. v. CARL D. CuTrone d/b/a JOSEPH A. 
Cuttone Co. PACA Docket No. RD-85-85. Decided January 24, 
1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$39,480.00 plus 13 percent interest per annum from July 1, 1984, 
until paid. 


MARVIN SCHWARZ PRODUCE v. JERRY G. LOWE d/b/a Lowe Fruit & 
Propuce. PACA Docket No. RD-85-86. Decided January 25, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,026.50 plus 13 percent interest per annum from April 1, 1984, 
until paid. 


RoGer Har.orF PACKING INc. v. CaRL D. CuTTONE d/b/a JOSEPH A. 
CutTrone Co. PACA Docket No. RD-85-72. Decided January 25, 
1985. 


Respondent was ordered to pay complainant, as reparation, 
$47,512.40 plus 13 percent interest per annum from July 1, 1984, 
until paid. 


Perez Rancues Inc. a/t/a P.RI. Sates Co. v. Grayson E. 
Lewis d/b/a Tomato or Va. PACA Docket No. RD-85-73. Decided 
January 28, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$48,187.90 plus 13 percent interest per annum from April 1, 1984, 
until paid. 
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BuSHMANS’ INC. v. CHARLES M. Younc. PACA Docket No. RD-85- 
74. Decided January 25, 1985. 


Respondent was ordered to pay complainant, as reparation, $725.45 
plus 13 percent interest per annum from March 1, 1984, until paid. 


S1GMA Propuce Co. Inc. v. Max KaurMAN Inc. PACA Docket No. 
RD-85-75. Decided January 25, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$191,552.82 plus 13 percent interest per annum from May 1, 1984, 
until paid. 


Ucon Propuce Inc. v. B&E Propuce Inc. PACA Docket No. RD- 
85-76. Decided January 25, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$29,725.00 plus 13 percent interest per annum from July 1, 1984, 
until paid. 


I.R. JEROME CoMPANY Ltp. v. Max KauFMAN Inc. PACA Docket 
No. RD-85-77. Decided January 28, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,209.35 plus 13 percent interest per annum from July 1, 1984, 
until paid. 


PETER YANCICH v. HEIDEMA FRUIT AND PropuCE Company. PACA 
Docket No. RD-85-78. Decided January 28, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$1,411.88 plus 13 percent interest per annum from November 1, 
1983, until paid. 


Joe Puiturrs & Associates, INc. v. ASIAN TRADING CoMPANY LiD. 
PACA Docket No. RD-85-79. Decided January 28, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$10,334.50 plus 13 percent interest per annum from May 1, 1984, 
until paid. 


Souza Bros. PAcKING Co. v. LAKE CriTy WHOLESALE Foops & 
Propuce. PACA Docket No. RD-85-80. Decided January 28, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$18,373.10 plus 13 percent interest per annum from July 1, 1984, 
until paid. 


Sam Wana Foop Corp. Inc. v. MANassas PropucE Company INC. 
PACA Docket RD-85-81. Decided January 28, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$9,633.00 plus 13 percent interest per annum from July 1, 1984, 
until paid. 


Rusconi Farms a/t/a Cat-Swiss Foops v. Prime-Pac Inc. PACA 
Docket No. RD-85-87. Decided January 29, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,500.50 plus 13 percent interest per annum from September 1, 
1983, until paid. 


GRIFFIN-HOLDER Co. v. RONNIE ADAMS d/b/a C&R Propuce Co. 
PACA Docket No. RD-85-88. Decided January 29, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$4,050.00 plus 13 percent interest per annum from April 1, 1984, 
until paid. 


Ristnc STaR BROKERAGE INc. v. DoRFMAN PropucE Co. Inc. PACA 
Docket No. RD-85-89. Decided January 29, 1985. 
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Respondent was ordered to pay complainant, as _ reparation, 
$1,037.50 plus 13 percent interest per annum from February 1, 
1984, until paid. 


Srx L’s Packinc Company INc. v. CLARKTON ToMATO Housg. PACA 
Docket No. RD-85-90. Decided January 29, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$7,316.00 plus 13 percent interest per annum from June 1, 1984, 
until paid. 


CONSOLIDATED MARKETING INc. v. DAvey Bros. Inc. PACA Docket 
No. RD-85-99. Decided February 4, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$9,587.02 plus 13 percent interest per annum from February 1, 
1984, until paid. 


THE Woops CoMPpaANy INCORPORATED v. GWENDOLYN V. CARELLO 
and ELaInE M. Pavia d/b/a LAKE City WHOLESALE Foops & 
Propuce. PACA Docket No. RD-85-100. Decided February 4, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,954.30 plus 13 percent interest per annum from April 1, 1984, 
until paid. 


J.R. Norton Company v. TayLor-Byers Inc. PACA Docket No. 
RD-85-101. Decided February 4, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$9,640.00 plus 13 percent interest per annum from June 1, 1984, 
until paid. 


Biue Crest BLUEBERRY GROWERS ASSOCIATION Coop. INC. v. STAN- 
LEY & Joe Russo. PACA Docket No. RD-85-102. Decided February 
4, 1985. 
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Respondent was ordered to pay complainant, as_ reparation, 
$85,871.10 plus 13 percent interest per annum from September 1, 
1984, until paid. 


37-38 Bronx TERMINAL Propuce INc. a/t/a Las Vitutas v. Las 
Vittas De New Jersey Inc. d/b/a MILLER Propuce. PACA Docket 
RD-85-95. Decided February 6, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$35,146.50 plus 13 percent interest per annum from May 1, 1984, 
until paid. 


CAROLINA PACKERS v. CARL D. CuTTONE d/b/a JosepH A. CUTTONE 
Co. PACA Docket No. RD-85-96. Decided February 6, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$16,909.00 plus 13 percent interest per annum from July 1, 1984, 
until paid. 


J.R. Norton ComMpaNy v. ARMANDO CARDENAS d/b/a THE ALL 
AMERICAN City Propuce Co. a/t/a Exias CARDENAS PRODUCE. 
PACA Docket No. RD-85-97. Decided February 6, 1985. 


Respondent was ordered to pay complainant, as reparation 
$1,385.00 plus 13 percent interest per annum from November 1, 
1983, until paid. 


EpinsurG Fruit & VEGETABLE Co. INc. v. C&R Propuce Co. PACA 
Docket No. RD-85-98. Decided February 6, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$6,750.00 plus 13 percent interest per annum from May 1, 1984, 
until paid. 


SEquoIA ENTERPRISES INc. v. JoE N. Russo and STANLEY 
Russo d/b/a STANLEY & JoE Russo. PACA Docket No. RD-85-92. 
Decided February 8, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$23,289.50 plus 13 percent interest per annum from May 1, 1984, 
until paid. 


PropuceE Distrisutors INc. v. MICHAEL Bros. Inc. PACA Docket 
No. RD-85-93. Decided February 8, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$12,779.44 plus 13 percent interest per annum from November 1, 
1983, until paid. 


MONTEREY AGRICULTURAL Propucts INc. v. LAKE Ciry WHOLESALE 
Foops & Propucre. PAA Docket No. RD-85-94. Decided February 8, 
1985. 


Respondent was ordered to pay complainant, as reparation, 
$20,269.00 plus 13 percent interest per annum from December 1, 
1983, until paid. 


RicBy Propuce v. CuHINo’s Propuce Inc. and/or STEPHEN J. WEI- 
DENBAKER d/b/a STEVE’s BROKERAGE. PACA Docket RD-85-103. De- 
cided February 11, 1985. 


The complainant against respondent Steve’s Brokerage was dis- 
missed because there was not sufficient evidence to hold it liable. 


Respondent Chino’s Produce Inc. was ordered to pay complainant, 
as reparation, $4,725.00 plus 13 percent interest per annum from 
June 1, 1984, until paid. 


VALLEY ONIONS INC. v. FRANK MARCHESOTTO CoMPANY INc. PACA 
Docket No. RD-85-104. Decided February 11, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$3,201.30 plus 13 percent interest per annum from April 1, 1984, 
until paid. 
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Tir Top GROWERS AND PACKERS v. FERNANDO’s INc. PACA Docket 
No. RD-85-105. Decided February 11, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,639.20 plus 13 percent interest per annum from January 1, 1984, 
until paid. 


GROWERS PACKING COMPANY v. FERNANDO’s INc. PACA Docket No. 
RD-85-106. Decided February 11, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,580.40 plus 13 percent interest per annum from March 1, 1984, 
until paid. 


Henry Avocapo PACKING CORPORATION v. FERNANDO’s INc. PACA 
Docket No. RD-85-107. Decided February 11, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$1,524.00 plus 13 percent interest per annum from January 1, 1984, 


until paid. 


A timely complaint was filed only with respect to the transaction 
of December, 1983, involved herein. The Secretary is without juris- 
diction to award reparation on the prior transaction because the 
complaint was not filed within the required nine-month period. 


Pure Go.p Inc. v. FERNANDO’s INc. PACA Docket No. RD-85-108. 
Decided February 13, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,597.00 plus 13 percent interest per annum from May 1, 1984, 
until paid. 


SOUTHLAND PRODUCE COMPANY a/t/a WESTERN Fruit SALEs Co. v. 
FRANK MARCHESOTTO CompaANy INc. PACA Docket No. RD-85-109. 
Decided February 13, 1985. 
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Respondent was ordered to pay complainant, as_ reparation, 
$5,969.50 plus 13 percent interest per annum from August 1, 1984, 
until paid. 


GIUMARRA VINEYARDS CORPORATION v. FRANK MARCHESOTTO Com- 
PANY Inc. PACA Docket RD-85-110. Decided February 13, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$8,976.00 plus 13 percent interest per annum from September 1, 
1984, until paid. 


MATARAzZzO Bros. Co. v. BEACON Fruit & Propuce Co. Inc. PACA 
Docket No. RD-85-111. Decided February 13, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$22,912.00 plus 13 percent interest per annum from June 1, 1984, 
until paid. 


Haut & Cote Propuce Inc. v. BEACON Fruit & Propuce Co. INc. 
PACA Docket No. RD-85-112. Decided February 13, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$6,285.00 plus 13 percent interest per annum from June 1, 1984, 
until paid. 


San MIGUEL PropuceE Inc. v. JosePH D. Moceri Propuce INc. 
PACA Docket No. RD-85-6. Decided February 14, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,399.00 plus 13 percent interest per annum from April 1, 1984, 
until paid. 


Nep’s Moopy CrEEK Propuce INc. v. Prime-Pac INc. a/t/a J&S 
Potato Company. PACA Docket No. RD-85-113. Decided February 
15, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$10,075.00 plus 13 percent interest per annum from February 1, 
1984, until paid. 


B.H. Harmon Fruit Company Inc. v. DANNY HAWKINS and TOMMY 
Hawkins d/b/a Hawkins & Hawkins Propuce Co. PACA Docket 
No. RD-85-114. Decided February 15, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$10,426.39 plus 13 percent interest per annum from January 1, 
1984, until paid. 


Srtx L’s Pacxinc Company Inc. v. MBI Rozier. PACA Docket No. 
RD-85-115. Decided February 15, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$4,156.25 plus 13 percent interest per annum from June 1, 1984, 
until paid. 


THOMPSON BROKERAGE CoMPANY INC. v. BATESVILLE PRODUCE Co. 
PACA Docket No. RD-85-116. Decided February 15, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$14,670.38 plus 13 percent interest per annum from July 1, 1984, 
until paid. 


J.S. McManus Propuce Co. Inc. v. ANpy’s Propuce Co. PACA 
Docket No. RD-85-117. Decided February 15, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$9,238.90 plus 13 percent interest per annum from May 1, 1984, 
until paid. 
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MISCELLANEOUS REPARATION DEFAULT ORDERS ISSUED 
BY DONALD A. CAMPBELL, JUDICIAL OFFICER 


New WEst Foops v. FEDERATED Foops, Inc. PACA Docket No. RD- 
85-47. Order issued January 3, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on December 11, 1984, awarding reparation to the 
complainant in the amount of $1,215.86. Prior to the issuance of 
the Default Order, by letter dated November 26, 1984, respondent 
has moved that this matter be reopened. 

Accordingly, the Order of December 11, 1984, is hereby stayed. 
Complainant has fifteen (15) days from receipt of this Order to file 
an answer to the Petition to Reopen. 


INTERNATIONAL FRESH & FROZEN Foops, INC. v. JIMINI TRADING 
Company. PACA Docket No. RD-84-475. Order issued January 
3, 1985. 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. However, subsequent to the issuance 
of a Default Order, respondent filed a Motion to Reopen the pro- 
ceeding after default and allow the filing of an answer pursuant to 
Section 47.25 of the Rules of Practice (7 CFR 47.25(e)). Complainant 
was given the opportunity to respond to respondent’s Motion, but 
failed to do so. 

The record has been carefully considered and it is concluded that 
the Motion to Reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the Motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 Agric. Dec. 790 (1957). Accordingly, respondent’s default in 
the filing of an answer is set aside. Respondent shall have ten days 
from receipt of this Order to file an answer to the complaint. No 
extension of time shall be granted. The failure to file a timely 
answer will result in this Order being vacated and the October 15, 
1984, Default Order being reinstated. 
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RicHarp C. CRANE v. HEIDEYA FRUIT AND PRODUCE COMPANY. 
PACA Docket No. RD-85-50. Order issued January 10, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on December 12, 1984, awarding reparation to the 
complainant in the amount of $19,232,12. By telegram received De- 
cember 17, 1984, respondent has moved that this matter be re- 
opened after default. 

Accordingly, the order of December 12, 1984 is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this Order 
to file an answer to the Petition to Reopen. 


M.G. Hurp & Sons Inc. v. JoHN A. DEANDREsSI d/b/a TROPICANA 
BANANA Co. PACA Docket No. RD-85-61. Order issued Janu- 
ary 10, 1985. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $3,945.75 in connection with a 
transaction involving the shipment of apples in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated December 7, 1984, complainant authorized dismissal of 
its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 


Hunts Point Tomato Co., Inc. v. D. Fava Inc. PACA Docket No. 
RD-85-66. Order issued January 10, 1985. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et. seqg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $8,283.50 in connection with a 
transaction involving the shipment of produce in interstate com- 
merce. 
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A copy of the formal complaint was served on respondent. By 
letter dated December 7, 1984, complainant authorized dismissal of 
its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 


F&L ENTerRpRIsEs, INc. v. T.J. Power & Company. PACA Docket 
No. RD-85-64. Order issued January 17, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), respond- 
ent was notified by the Department in a letter dated November 30, 
1984, that it was in default. A Default Order was issued on Decem- 
ber 31, 1984, awarding reparation to the complainant in the 
amount of $3,047.26. By letter received December 21, 1984, respond- 
ent in effect moved that this matter be reopened after default. 

Accordingly, the Order of December 31, 1984 is hereby stayed. 
Complainant has fifteen (15) days from receipt of this Order to file 
an answer to the Petition to Reopen after Default. 


Trex-CaL LANp, INc. v. Joz N. Russo and Stan.ey Russo d/b/a 
STANLEY & JoE Russo. PACA Docket No. RD-85-23. Order 
issued February 1, 1985. 


ORDER VACATING STAY ORDER REINSTATING DEFAULT ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on November 26, 1984, awarding reparation to 
the complainant in the amount of $8,430.00 plus interest. 

A Stay Order was issued on December 24, 1984, in response to 
respondent’s Motion to Reopen after Default. Respondent was 
given 10 days from its receipt of the Stay Order to give a reason 
why it failed to file a timely answer. Respondent was told that its 
failure to file such a response within the specified period would 
result in the reinstatement of the Default Order. Respondent has 
not filed a timely response. Therefore, the December 24, 1984, Stay 
Order is hereby vacated and the November 26, 1984, Default Order 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44 Number 1 


is reinstated. The reparation awarded in the Default Order shall be 
paid within 30 days from the date of this Order. 


Fiorina ToMATO Packers, INC. v. STANLEY and JoE Russo. PACA 
Docket No. RD-85-15. Order issued February 4, 1985. 


ORDER ON REQUEST TO REOPEN AFTER DEFAULT 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.), a De- 
fault Order was issued on November 8, 1984, requiring that re- 
spondent pay complainant $6,920.00 with interest thereon from 
May 1, 1984, until paid. On November 20, 1984, the respondent sent 
the Department a letter claiming not to be in default “on the loads 
[sic]’ in issue. However, respondent failed to put forth any reason 
why it failed to file a timely answer to the complaint filed against 
it. This answer was due not later than October 15, 1984. The only 
support respondent proffered was a copy of a letter to complainant, 
dated November 5, 1984, offering to settle the matter. On Decem- 
ber 12, 1984, while respondent’s November 20, 1984, response was 
under consideration, respondent sent the Department a telegram 
stating that the matter had been amicably settled between the par- 
ties. In a phone conversation with a representative of the Secre- 
tary, complainant denied respondent’s assertion as to settlement. 

In view of respondent’s failure to file a proper petition to reopen 
after default, respondent’s failure to state any good reason why it 
failed to file a timely answer, and the misleading statements in its 
December 17, 1984, telegram, respondent’s request for reopening 
after default is denied. 

Respondent shall have 30 days from the date of this Order to pay 
complainant the reparation awarded it in the November 8, 1984, 
Default Order. 


ASSOCIATED AMERICAN PRODUCE SALES v. JOE N. Russo and StTan- 
LEY Russo d/b/a STANLEY & JoE Russo. PACA Docket No. RD- 
85-25. Order issued February 7, 1985. 


ORDER VACATING STAY, REINSTATING DEFAULT ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on November 26, 1984, awarding reparation to 
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the complainant in the amount of $9,964.35 plus interest. In re- 
sponse to respondent’s Motion to Reopen after Default, the Depart- 
ment issued a Stay Order on December 24, 1984. Respondent was 
directed to submit a reason why it failed to file a timely answer, 
within 10 days from its receipt of the Stay Order. The Stay Order 
stated that if such reason was not submitted within the 10 day 
period, the Default Order would be reinstated. Respondent has 
failed to submit its reason within the 10 day period. Therefore, the 
Stay Order is hereby vacated and the Default Order is reinstated. 
The reparation awarded in the Default Order shall be paid within 
30 days from the date of this Order. 


Stonoca FarMS CORPORATION v. Purity SUPREME, INc. PACA 
Docket No. RD-85-91. Order issued February 7, 1985. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 


against respondent in the amount of $8,900.00 in connection with a 
transaction involving the shipment of tomatoes in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated January 9, 1985, complainant notified the Department 
that respondent tendered to complainant a check in full settlement 
of complainant’s claim. Complainant, in its letter of January 9, 
1985, authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 


PropuceE Distrisutors Inc. v. MICHAEL Bros. Inc. PACA Docket 
No. RD-85-93. Order issued February 12, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seqg.), a Default 
Order was issued on February 8, 1985, awarding reparation to the 
complainant in the amount of $12,779.44. By telegram received 
January 17, 1985, but not processed until after the Default Order 
was issued, respondent has moved that this matter be reopened 
after default. 
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Accordingly, the Order of February 8, 1985, is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this Order 
to file an answer to the Petition to reopen after default. 


CLARENCE W. RoBINSON d/b/a RoBINSON FARMS v. MICHAEL Bros. 
Inc. PACA Docket No. RD-85-84. Order issued February 14, 
1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seqg.), a Default 
Order was issued on January 24, 1985, awarding reparation to the 
complainant in the amount of $3,539.33. By telegram received Jan- 
uary 17, 1985, but not processed until after the Default Order was 
issued, respondent has moved that this matter be reopened after 
default. 

Accordingly, the order of January 24, 1985 is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this Order 
to file an answer to the Petition to Reopen after Default. 
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In re: ALBERTINE LAKE. PQ Docket No. 32. Order issued January 7, 
1985. 


Decision By John A. Campbell, Administrative Law Judge. 


ORDER DISMISSING COMPLAINT 


For good cause shown, Complainant’s motion to dismiss the com- 
plaint without prejudice, is granted. 


In re: Ropert Soxosky and GLOBAL VAN Lungs, Inc. PQ Docket No. 
19. Order issued January 8, 1985. 


Decision By Victor W. Palmer, Administrative Law Judge. 
ORDER OF DISMISSAL 


For good cause shown by complainant, the complaint that was 
filed herein against respondent Robert Sokolsky on August 30, 
1984, is herewith dismissed. 


In re: RICHARD KARTHOUSE and ALLIED VAN Lings. PQ Docket No. 
28. Order issued January 8, 1985. 


Decision by William J. Weber, Administrative Law Judge. 
ORDER DISMISSING COMPLAINT 


Complainant has filed a Motion to Dismiss the Complaint on the 
grounds that prosecution is no longer warranted to effectuate the 
purposes of the program. 

IT SHOULD BE AND IS HEREBY ORDERED that the Com- 
plaint is dismissed without prejudice. 
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In re: Victor Quinopos RaGconton. PQ Docket No. 29. Order issued 
January 8, 1985. 


Decision By Victor W. Palmer, Administrative Law Judge. 
ORDER OF DISMISSAL 


For good cause shown by complainant, the complaint that was 
filed herein against Victor Quinopos Ragonton on November 9, 
1984, is herewith dismissed without prejudice. 


In re: Puiturp KittinGswortu. PQ Docket No. 13. Order issued Jan- 
uary 9, 1985. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
ORDER OF DISMISSAL 


For the reasons set forth in complainant’s Motion to Dismiss, 
filed January 8, 1985, the complaint herein filed August 29, 1984, is 
hereby ordered to be Dismissed. 


In re: EASTERN Arr Linegs, INc. PQ Docket No. 2. Order issued Jan- 
uary 22, 1985. 


Civil penalty—Consent. 


Kris Ihejiri, for complainant. 
Carmen L. Leon, Miami, Florida, for respondent. 


Decision By John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Plant Quarantine Act 
(PQA) (7 U.S.C. § 151 et seg.) and the Act of February 2, 1903, as 
amended, (Act) (21 U.S.C. § 111 and § 120) by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice alleging that Eastern Air Lines, Inc., violated the PQA and the 
Act and regulations promulgated thereunder (7 CFR § 319.8 et seq. 
and § 319.56 et seg. and 9 CFR § 71.1 and § 78.1 et seqg.). Respondent 
Eastern Air Lines, Inc., and the complainant have agreed that this 
proceeding should be terminated by entry of the Consent Decision 
set forth below and have agreed to the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondent Eastern Air Lines, Inc., admits 
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specifically that the Secretary of the United States Department of 
Agriculture has jurisdiction in this matter, neither admits nor 
denies the remaining allegation in the complaint, admits to the 
Findings of Fact set forth below, and waives: 

(a) Any further procedure: 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent Eastern Air Lines, Inc., also stipulates and 
agrees that United States Department of Agriculture is the “pre- 
vailing party” in this proceeding and waives any action against the 
United States of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Eastern Air Lines, Inc., herein referred to as respondent, is a 
corporation doing business in the United States of America, whose 
mailing address is, Miami International Airport, Miami, Florida 
33148. 

2. On or about July 22, 1983, the respondent imported into 
Miami, Florida, from Jamaica, two boxes of yams, weighing ap- 
proximately 40 pounds each. 

3. On or about March 15, 1984, the respondent imported into 
Miami, Florida, from Chile, frozen lamb, weighing approximately 
34 pounds. 

4, On or about May 2, 1984, the respondent imported into Miami, 
Florida, various fruits and vegetables. 

5. On or about May 13, 1984, the respondent imported into 
Miami, Florida, from the Dominican Republic, fresh green beans, 
weighing approximately 1,427 pounds. 


CONCLUSIONS 


Respondent Eastern Air Lines, Inc., having admitted the jurisdic- 
tional facts and having agreed to the provisions set forth in the fol- 
lowing Order in disposition of this proceeding, such Order and De- 
cision will be issued. 

ORDER 


Respondent Eastern Air Lines, Inc., is assessed a civil penalty of 
four thousand five hundred dollars ($4,500.00) which shall be pay- 





PLANT QUARANTINE ACT 
Volume 44 Number 1 


able to the “Treasurer of the United States” by certified check or 
money order, and which shall be forwarded to Kris H. Ikejiri, 
Office of the General Counsel, Room 2422, South Building, United 
States Department of Agriculture, Washington, DC 20250, within 
thirty (30) days from the effective date of this Order. 


In re: UntTED VAN Lings, INc. PQ Docket No. 18. Order issued Jan- 
uary 25, 1985. 


Decision By Edward H. McGrail, Administrative Law Judge. 
ORDER OF DISMISSAL 


For good cause shown by complainant, the complaint that was 
filed herein against respondent United Van Lines, Inc. on August 
30, 1984 is hereby dismissed. 


In re: Raut D. Jimenez and Luis S. Freyt. PQ Docket No. 7. Order 
issued December 14, 1984. 


Unloading garbage in violation of regulations—Civil penalty. 


Respondents unloaded garbage from overseas flight in violation of regulations. Re- 
spondent’s explanation that they were unaware of regulations was held unpersua- 
sive. Respondents were each assessed a civil penalty of $150.00. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


This is an administrative proceeding for the assessment of civil 
penalties for violations of the regulations governing unloading of 
garbage from any means of conveyance arriving in the United 
States or any of its territories or possessions (9 CFR § 94.5(bX(1) and 
7 CFR § 330.400(b\(1)), hereinafter referred to as the regulations, in 
accordance with the Rules of Practice applicable to this proceeding 
(9 CFR §§ 93.1 et seg. and 7 CFR §§ 1.130 et seg. and 380.1 et segq.). 

This proceeding was initiated by a complaint filed on April 12, 
1984, by the Acting Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The 
complaint alleged that on or about December 22, 1983, respondents 
unloaded garbage from Transportes Aereos Nacionales flight 
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number 801, which had entered the United States from Honduras, 
in violation of Sections 94.5(b\(1) and 330.400(b\(1) of the regulations 
because the garbage was not unloaded, under the direction and su- 
pervision of an Animal and Plant Health Inspection Service inspec- 
tor, to an approved facility for incineration, sterilization, or grind- 
ing into an approved sewage system, as required. On May 15, 1984, 
respondents filed letters which purported to explain their violation 
by stating that they were unaware of the regulations governing the 
unloading of garbage from certain air flights. In their letters, re- 
spondents also failed to deny any of the allegations in the com- 
plaint. In accordance with Section 1.136(c) of the Rules of Practice 
(7 CFR § 1.136(c)), such failure to deny is deemed, for purposes of 
this proceeding, an admission of said allegations. Respondents also 
failed to request a hearing within the time allowed for the filing of 
their answers, thereby constituting a waiver of such hearing. (see 7 
CFR § 1.141). 

There being no basis for a hearing, and after due consideration of 
respondents’ explanations, the material facts alleged in the com- 
plaint, which, in accordance with Section 1.136(c) of the Rules of 
Practice (7 CFR § 1.136(c)), are deemed admitted, are adopted and 
set forth herein as the findings of fact, and this decision is issued 


pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 CFR § 1.139). 


FINDINGS OF FACT 


1. Respondent Raul D. Jimenez is an individual whose address is 
459 N.W. 25th Ave., Miami, Florida 33125. 

2. Respondent Luis S. Feyt is an individual whose address is 911 
N.W. 28rd Ave., Miami, Florida 33125. 

3. On or about December 22, 1983, at the Miami International 
Airport, Miami, Florida, respondents unloaded garbage from Tran- 
sportes Aereos Nacionales flight number 801, which had entered 
the United States from Honduras, in violation of sections 94.5(b)(1) 
and 330.400(b\1) of the regulations because the garbage was not 
unloaded, under the direction and supervision of an Animal and 
Plant Health Inspection Service inspector, to an approved facility 
for incineration, sterilization, or grinding into an approved sewage 
system, as required. 


CONCLUSIONS 
By reason of the Findings of Fact set forth above, the respond- 
ents have violated the Act and regulations promulgated thereun- 


der. In their answer, respondents did not deny any of the allega- 
tions in the complaint. Respondents’ explanations as to the allega- 
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tions are unpersuasive. Both respondents have been employees of 
Transportes Aereos Nacionales Airlines since at least August of 
1976 and should have been aware of the regulations. Furthermore, 
knowledge of the regulation is not required for purposes of civil 
penalties under the applicable law. The asserted defense has been 
considered and is unpersuasive as to the issue of mitigation of the 
requested sanction. 
Therefore, the following Order is issued. 


ORDER 


Respondents Raul D. Jimenez and Luis S. Feyt are hereby as- 
sessed civil penalties of one hundred fifty dollars each ($150.00). 
This penalty shall be payable to the “Treasurer of the United 
States” by certified check or money order, and shall be forwarded 
to Jaru Ruley, Office of the General Counsel, Room 2422, South 
Building, United States Department of Agriculture, Washington, 
DC 20250, within thirty (30) days from the effective date of this 
Order. This Order shall have the same force and effect as if en- 
tered after a full hearing and shall be final and effective 35 days 
after service of this Decision and Order upon respondents, unless 


there is an appeal to the Judicial Officer pursuant to Section 1.145 
of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.145). 

[This Decision and Order became final January 26, 1985.—Ed.] 


In re: Mark Howe it and NortH AMERICAN VAN LINES, INc. PQ 
Docket No. 16. Order issued February 8, 1985. 


Decision by William J. Weber, Administrative Law Judge. 
ORDER DISMISSING COMPLAINT AS TO MARK HOWELL 


Complainant has filed a motion to dismiss the Complaint as to 
Mark Howell on the ground that formal adjudication will not be 
necessary in order to effectuate the purposes of the program. 

IT SHOULD BE AND HEREBY IS ORDERED that the Com- 
plaint as to Mark Howell is dismissed without prejudice. 
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In re: NorTH AMERICAN VAN Lines, Inc. PQ Docket No. 16. Decid- 
ed February 8, 1985. 


Transporting outdoor article from gypsy moth high risk area to nonregulated 
area—Civil penalty—Consent. 


Kevin Thiemann, for complainant. 
Mark J. Andrews, Washington, D.C. for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended, and the Federal Plant Pest Act (7 
U.S.C. §§ 151-164a and 167, and 150aa et seg.) (Acts) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that North American Van Lines, Inc., re- 
spondent, violated the Acts and regulations promulgated thereun- 
der (7 CFR § 301.45 et seg.). The parties have agreed that this pro- 
ceeding should be terminated by entry of the Consent Decision set 
forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent admits that the Secretary of 
the United States Department of Agriculture has jurisdiction in 
this matter, neither admits nor denies the remaining allegations in 
this complaint, admits to the Findings of Fact set forth below, and 
waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. North American Van Lines, Inc., respondent, is a corporation 
doing business at Fort Wayne, Indiana and whose address is P.O. 
Box 988, Fort Wayne, Indiana 46801. 
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2. On or about January 9, 1984, the respondent moved interstate 
an outdoor household article from Plymouth, Massachusetts, a 
gypsy moth high risk area, to Mission Viejo, California, a gypsy 
moth nonregulated area. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of three hundred fifty 
dollars ($350.00) which shall be payable to the “Treasurer of the 
United States” by certified check or money order, and which shall 
be forwarded to Kevin B. Thiemann, Office of the General Counsel, 
Room 2422, South Building, United States Department of Agricul- 
ture, 12th and Independence Ave. S.W., Washington, D.C. 20250, 
within thirty (30) days from the effective date of this Order. 


In re: ANA LourDEs. PQ Docket No. 35. Order issued February 21, 
1985. 


Decision by Victor W. Palmer, Administrative Law Judge. 


ORDER OF DISMISSAL 


For good cause shown by complainant, the complaint that was 
filed herein against Ana Lourdes on December 12, 1984, is herewith 
dismissed without prejudice. 
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In re: TRIANGLE AVIATION SERvicEs. PQ Docket No. 12 and 33. De- 
cided February 20, 1985. 


Imported garbage removed without proper receptacles—Civil penalty—Consent. 


Joseph Pembroke, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended (Act), (21 U.S.C. §§ 111 and 120) and the Act of 
August 20, 1912 as amended (Act) (7 U.S.C. §§ 151-164a and § 167) 
by a complaint * filed by the Administrator of the Animal and 
Plant Health Inspection Service alleging that Triangle Aviation 
Services, respondent, violated the Acts and regulations promulgat- 
ed thereunder (7 U.S.C. § 330.400 and 9 U.S.C. § 94.5). The parties 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or basis 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision, and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


* [Added by Administrative Law Judge] There were two Complaints filed: July 24, 
1984, and, November 20, 1984. 
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FINDINGS OF FACT 


1. Triangle Aviation Services, respondent, is a corporation whose 
mailing address is Building 110, John F. Kennedy International 
Airport, Jamaica, New York 11430. 

2. On or about March 28, 1984, the respondent removed foreign 
origin garbage that arrived in New York aboard Trans Mediterra- 
nean Airways flight 368, that was not contained in tight, leak-proof 
receptacles. 

3. On or about June 19, 1984, the respondent removed foreign 
origin garbage which arrived in New York aboard Trans Mediter- 
ranean Airways 368, that was not contained in tight, leak-proof re- 
ceptacles. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provision set forth in the following order in 
disposition of the proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of nine hundred and 
fifty dollars ($950.00) which shall be payable to the “Treasurer of 
the United States” by certified check or money order, and which 
shall be forwarded to Joseph P. Pembroke, Office of the General 
Counsel, Room 2422, South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within thirty days from the 
effective date of this Order. 
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Educate employees of regulations and standards. 
STANDARDS AND REGULATIONS 

Cease and desist from violating 

Educate employees regarding 

Ordered to comply with 

EGG RESEARCH AND CONSUMER INFORMATION ACT 

CIVIL PENALTY 


SANCTIONS 
For failure to submit reports, assessments 
FEDERAL MEAT INSPECTION ACT 
INSPECTION SERVICE 
INNS No. 6s oncns ccs esecescponsbvosiocovesucestockvossersnbnigesapheovocssiveSemconeede 243 
Intimidation of inspector. 
SANCTION 


Indefinite denial of inspection service 
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FEDERAL MEAT INSPECTION ACT—Cont. 
SANCTION—Cont. 


Suspension of inspection service, held in abeyance 
HORSE PROTECTION ACT 
CIVIL PENALTY 


PACKERS AND STOCKYARDS ACT, 1921 

ACCOUNTS AND RECORDS 

Keep and maintain, which fully disclose all transactions 
ACCOUNTS OF SALE OR PURCHASE 

Failure to show true and correct weights and/or prices 262, 283 
BONDING REQUIREMENT 

ROI oa waiascs sasbasaciccusossuspissendacsiscsscotesdcncaste 258, 278, 274, 277, 279, 280, 286, 292, 295 
CHECKS OR DRAFTS 


Failing to honor drafts when presented for payment 
Failure to remit funds to seller and to pay full price 
Issuing drafts without written agreements from sellers. 
Issuing insufficient funds checks. 

CIVIL PENALTY 


Bond, failure to file and maintain. 
Deception regarding price and weight 
Failing to honor drafts when presented for payment. 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
DEALER—Cont. 


Failure to pay and/or failure to pay when due. 
Issuing false invoices. 
Suspended as a registrant 
Using false and incorrect weights 
DEALER AND MARKET AGENCY 


Bond, failure to file and maintain 
Failure to maintain a reasonable bond 
Failure to pay when due 
Issuing insufficient funds checks 
Prohibited from business for specified period 
Suspended as a registrant. 
MARKET AGENCY 
Bonding requirement violation 
Failure to maintain reasonable bond 
Prohibited from business for specified period 
MISREPRESENTATION 
Original purchase prices for livestock. 
Original purchase weights 
Purchases on a commission basis. 
PACKER 
Failure to hold funds in trust 
Failure to pay when due 
Failure to pay when due and/or failure to pay when due 
Insufficient funds checks 
PREVIOUS ORDERS 
Late appeal of Decision and Order denied 
Provisions stayed pending judicial review 


Suspension stayed pending judicial review 
PURCHASE PRICE 

Deception regarding 
SCALES AND WEIGHING 


False and incorrect weights 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


SUPPLEMENTAL ORDER 
Suspension of registrant terminated. 
STAY ORDER 
Of suspension provisions 
Pending judicial review 
SUSPENSION OF REGISTRATION 
Indefinitely until compliance with bonding requirement. 
Suspended for: 


UNFAIR AND/OR DECEPTIVE PRACTICES 
Deception regarding price and weight 
False and incorrect weights 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ACCEPTANCE OF COMMODITY 


Failure to show change in contract terms. 


Part of commercial unit. 

ACCORD AND SATISFACTION 
Acceptance of check in full settlement. 
Failure to prove 

ACCOUNTINGS 


Failure to account truly and correctly 


Failure to keep account of sales 
Lack of causes liability for entire purchase price 
ADMISSION 


Of indebtedness 





CUMULATIVE SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


AGENT 
As opposed to broker. 
Broker represented as 
AGREEMENT 
Dissatisfaction not basis for voiding. 
Failure to prove agreement to purchase 
APPEAL 
Due to denial of request for a continuance 
Of licensing suspension 
BANKRUPTCY 
Automatic termination of license 
Reparation action continued pending bankruptcy proceeding 
BROKER 
Acted as respondent’s agent. 314, 468 
oa eee 5 9 fue? cea sisch cb oiscbsovstahacasbeouneesesda tess bebtobetsaimsGedhatea Sunes tevaponsenises 376 
BROKERAGE FEE 
No liability for, found to be seller’s agent 
CHECKS 
Failure to cash timely does not relieve indebtedness 
COMPLAINT 
Dismissal of............. 367, 380, 414, 421,464, 522, 524, 602, 536, 545, 572, 589, 594, 597 
Filed more than nine months after cause of action accrued 


CONSIGNMENT 


Complainant entitled only to proceeds less expenses 


Failure to prove 
Records not supporting accounting 
CONTRACT 


Breach of: 
Failure to prove 
Failure to prove damages resulting from 
SP aERRRNS Wi I NIN OE secs sacpdcsenoesccinsssansiecsescovescosnacivassonssdieseconseetecosassunesoes 572 
Failure to ship in suitable shipping condition 


One percent variation in damage from tolerance does not con- 
stitute 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
CONTRACT—Cont. 


Burden of proof unmet 

Change in terms 373, 388, 576 
F.O.B. or consignment disputed 373, 388 
RUN IE 56s se cas csccesctacums don gn neort vase ccadccsnsepeias inn tevebaallvanedepaseleotsecavaapgnscesiboneieoistade 409 


CONTRACT PRICE 
Failure to pay 
CONTRACT TERM 
Breach of, failure to dry onions 
Modification of original 
COUNTERCLAIM 
NE OR cs uicsisssscscocactowschunscbbcnansiotss sede eaakin sees owned dagehagdesinanaamasaiemntate 612 
COURT DECISION 


U.S. Court of Appeals for the Eighth Circuit, Appeal from order, 
upholds sanction, responsibly connected person 


DAMAGES 
Based on lowest known market price 
Failure to prove 
Failure to ship in suitable shipping condition 
Measured by contract price less resale proceeds 
DISMISSAL 


Breach of warranty 

Complainant authorized dismissal of complaint 
Complainant did not prove it was correct billing party 
Complainant endorsed respondent’s check in full settlement 
Complainant failed to prove change in contract terms 


Complainant failed to prove purchase/receipt or liability 
Contract terms did not include pick-up date 


Due to repudiation by seller 

WRU AEC 00 TROCL DULARI OE. EGO css asics coc nssschccnnnsazsssciasesesassccesaiaeceadagsceesiedbentics 602, 536 
Failure to present evidence of value. 

Failure to prove agreement to purchase 

Failure to prove consignment sale 


No breach of warranty found 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
DISMISSAL—Cont. 


No liability by seller’s agent for brokerage fee 

Respondent tendered check to complainant in full settlement. 
DUMPING 

Certificate not secured 
FAILURE TO PAY PROMPTLY 

Publication of the facts. 

Revocation of license 

Suspension of license 
F.O.B. SALE 

Inspection not accepted as accurate 
INSPECTION 


INVOICES 
Inaccurate, virtually without evidentiary value 
Proof of contract terms 

JURISDICTION 
Cause of action accrual 


Subject to license under the Act...456, 476, 481, 489, 496, 503, 509, 515, 602, 536, 
547, 554,559, 566, 597 


LICENSE 


Causing liability for payment...456,476, 481, 489,496, 503, 509, 515, 547, 554, 559, 
566, 597 


PR noo Ag, Na Diss tcsconsakpsunbeansbvedinensabesbousnnnsiod 316,330, 331, 352 
Ns 0s 18 iss sacs conouaiuancioh bdepoablaonessdsabus tepvbcsdscnvontongipaesy exert 333 


Terminated due to bankruptcy plan 
MERCHANTABILITY 


Failure to prove not in merchantable condition 
MISREPRESENTATION 

Failure to prove 
PURCHASE PRICE 





CUMULATIVE SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


RECONSIDERATION/REOPEN 


Correction of prior order. 

Motion to reopen after default, denied. 

Order reopening after default 

Petition for reconsideration, denied. 610, 615 

Petition for reconsideration, dismissed 608, 609, 616 
REJECTION 


REPARATION AWARDED 


Admission of indebtedness 
Admission of liability. 
Balances due and owing on transactions 
Breach of “price after sale” agreement. 
Contract terms disputed 
Dissatisfaction not basis for voiding agreement 
Failed to fulfill contract condition 
Failure to keep account of sales 
450,456, 481,489,496, 503,509,515,554,559, 566,586 

Failure to prove breach of warranty 
Failure to prove material misrepresentation 
Inspection not accepted as accurate 
Lack of good delivery notification delayed 
Merchantability cannot be proved cue to inspection delay 
Oral contract upheld 
Respondent bound by broker’s actions 
Respondent found to be purchaser. 
Wrongful rejection 

RESALE 
Breach of “price after sale” agreement 
Prompt and proper 

STAY ORDER 


Pending filing of an answer to the petition to reopen after de- 
613,627,629 631,632 





CUMULATIVE SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


STAY ORDER—Cont. PAGE 


Vacated—prior order reinstated 607, 610, 611, 629, 630 
SUITABLE SHIPPING CONDITION 

Averaged condition defects 

Breach of warranty 

Bruising/discoloration allowed by contract 

Inspecting less than half the units insufficient 

One percent variation in damage from tolerance. 


UNDISPUTED AMOUNT 


Breach of, failure to prove 
PLANT QUARANTINE ACT 
CIVIL PENALTY 


GARBAGE 
Unloaded in violation of regulations. 
PROHIBITED/RESTRICTED ARTICLE 
Transported from gypsy moth high risk area 
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